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No.  68, 

Ordered,  that|  when  a  case  is  taken  m  for  trial  upon  the 
regular  call  of  the  docket,  and  argued  orally  in  behalf  of  only 
one  of  the  parties,  no  printed  argument  will  be  received  unless 
it  is  filed  before  the  oral  argument  begins,  and  the  court  will 
proceed  to  consider  and  decidte  the  case  upon  the  ex  parte  ar« 
gument 


Chancery  Rule. 

Ordered,  that  the  fortieth  rule,  heretofore  adopted  and  pro- 
mulgated by^this  court  as  one  of  the  rules  of  practice  in  suits 
in  equity  in  the  Circuit  Courts,  be,  and  the  same  is  hereby,  re- 
pealed and  annulled. 

And  it  shall  not  hereafter  be  necessary  to  interrogate  a  de- 
fendant specially  and  particularly  upon  any  statement  in  the 
bill,  unless  the  complainant  desires  to  do  so,  to  obtain  a  dis- 
covery. 


Admiralty  Rules* 

Ordered,  tiiat  the  following  supplemental  rules  be  added  to 
the  rules  heretofore  adopted  by  this  court  for  regulating  pro- 
ceedings in  admiralty. 

In  ful.  suits  in  personam^  where  a  simple  warrant  of  arrest 
issues  and  is  executed,  bail  shall  be  taken  by  the  Marshal  and 
the  court  in  those  cas^s  only  in  which  it  is  required  bv  the 
laws  of  the  State,  where  an  arrest  is  made  upon  similar  or 
analogous  process  issuing  from  the  State  courts.  And  im- 
prisonment for  debt  on  process  issuing  out  of  the  Admiralty 
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Coart  is  abolbbed  in  a]1  cases  where  by  tbe  laws  of  the  State 
in  which  the  court  is  held  imprisonment  for  debt  has  been  or 
shall  be  hereafter  abolished  upon  similar  or  analogous  process 
issuing  from  a  State  court 

The  twenty-seventh  rule  shc^l  not  apply  to  cases  where  the 
sum  or  value  in  dispute  does  not* exceed  fifty  dollars  exclusive 
of  costs,  unless  the  District  Court  dhall  be  ot  opinion  that  the 
proceedings  prescribed  by  that  rule  are  necessary  for  the  pur- 
poses of  justice,  in  the  case  before  the  court. 

AU  rules  and  parts  of  rules  heretofore  adopted  inconsistent 
with  this,  order  are  hereby  repealed  and  annulled. 

It  is  further  ordered  that  these  rules  be  published  in  the 
next  volume  of  the  Reports  of  the  decbions  of  this  court,  and 
that  the  Clerk  cause  them  to  be  forthwith  printed  and  trans- 
mitted to  the  several  District  Courts. 
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Thb  Sultb  Of  M188OIW,  CoMPLAiHAirrf  V.  Tsb  Statb  of  Iowa,  Si« 

BPOKDBHT^  —  Original  BUL 

Thb  Statb  07  Iowa,  Complainant,  v.  Thb  Statb  op  Missoobi,  Rb* 

SPONDBNT.  —  Cra»s  Bill. 

The  report  of  tlie  oomminloiien  appointed  bj  this  court  in  7  Hbwnd,  660,  to  nm 
and  mnk  tfaa  line  diridlng  the  States  of  MiMoaH  and  lowai  adopted  and  confirm- 
ed, and  the  bonndarj  line  finallj  eatabliihed. 

The  commissionen  appointed  by  this  oouit  to  nm  and 
mark  the  boundary  lino  between  said  States,  according  to  our 
decree  of  the  December  term,  1848,  having  performed  that 
duty,  and  reported  to  the  court  at  this  term  the  manner  in 
which  said  work  had  been  performed :  and  it  appearing  that 
two  surveyors  had  been  employed  by  said  commissioners  to 
aid  them  in  doing  the  work  in  the  field ;  and  that  other  assist- 
ants bad  been  employed,  and  that  various  expenses  had  been 
incurred  in  running  and  marking  said  line:  now,  in  order  that 
the  parties  to  said  .controversy  may  be  informed  of  the  amount 
of  means  njecessary  to  be  provided  to  pay  for  said  services,  and 
also  for  other  costs  and  charges,  incidept  to  the  suit,  it  is  or* 
dered  that  the  derk  of  this  court  do  examine  witnesses,  and 
resort  to  other  evidence,  for  the  purpose  of  ascertaining  what 
is  the  proper  compensation  to  be  allowed  to  said  commission* 
ers  and  the  surveyors  they  employed ;  and  also  what  compen* 
sation  is  due  to  the  Hon.  Robert  W.  Wells  for  such  services 
as  he  may  have  performed  as  commissioner  before  he  resigned. 
And  said  clerk  will  also  ascertain  the  amount  of  expenses,  of 
every  description,  incurred  by  said  commissioners,  beside  the 
compensation  to  themselves  and  said  surveyors,  together  with 
the  costs  and  charges  incurred  in  this  court  in  carrying  on  the 
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Miffonri  v.  Iowa. 


controveray  here.  All  ol  which  he  will  include  in  a  deti^ed 
account,  and  report  the  same  to  this  court  at  an  early  day,  for 
its  final  action  tiiereon. 

And  in  taking  said  acconnt,  the  report  of  said  commisaibli- 
ers  will  be  taken  as  primA  facie  lame. 

Said  clerk  wjll  also  ascertain  and  rep<»rt  the  amolint  of 
moneys  already  advanced  to  said  commisidoners  by  the  States 
of  Missouri  and  Iowa  respectively ;  and  the  manner  in  which 
said  moneys  have  been  expended. 

12  December^  1850. 

And  now,  on  this  third  day  of  January,  A.  D.  1851,  this 
cause  came  on  for  further  order  and  decree  therein,  when  it 
appeared  to  the  court  that  at  the  December  term,  1848,  thereof, 
Ilenry  B.  Hendershott  and  Joseph  C.  Brown  were  appointed 
commissioners  to  run  and  mark  the  line  in  controversy  be- 
tween the  States  of  Missouri  and  Iowa ;  and  tiie  said  Brown 
having  died,  the  Hon.  Robert  W.  WeUs  was  appointed  in  room 
and  stead  of  said  Brown  by  the  Chief  Justice  of  this  court,vin 
vacation.  And  said  Wells  having  resigned  his  appointment, 
William  G.  Minor  was  appointed  commissioner  in  room  and 
stead  of  said  Wells,  by  this  court,  at  its  last  December  term  of 
1849 ;  and  at  which  term  the  time  for  running  and  marking 
said  line  was  extended  to  this  present  t^rm  of  Decern  ber,  1850, 
for  the  reasons  stated  in  the  report  of  said  Wells  and  Hender- 
shott, made  to  the  last  term ;  and  which  is  hereinafter  embod- 
ied. And  the  present  commissioners,  Henry  B.  Hendershott 
and  William  G.  Minor,  have  xnade  their  rep^t  in  the  premises 
to  this  term;  and  whidi  report  is  as  follows:  — 

To  THE  Honorable  the  Supreme  Coitrt  of  the  United 

States. 

The  undersigned,  appointed  commissioners  by  this  honora- 
ble court,  in  the  above  cases,  to  establish  the  boundary  line 
between  the  aforesaid  States,  relqpectively  report,  that,  for  the 

Kurpose  of  arranging  the  operations  in  the  field  so  as  to  com- 
ine  econopiy  with  speed,  we  met  in  the  city  of  St.  Louis,  in 
March  last,  and  there,  after  consulting  experienced  surveyors 
as  to  the  time  that  might  be  consumed  in  running  the  Une, 
the  probable  amount  of  expense  to  be  incurred,  the  necessary 
force  to  be  employed,  ana  the  proper  outfit,  we  determined 
a  plan  of  operations,  and  agreed  to  meet  at  tiie  supposed  site 
of  Sullivan's  "jiorthwest  corner,*'  between  the  1st  and  20th 
of  April  last  While  in  St  Liouis,  we  obtained  from  Major  M. 
L.  Clark,  Surveyor-General  of  the  States  of  MSssouri  an4  Illi- 
nois, a  copy  of  the  field  notes  of  the  surrey  made  by  John  C. 
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Snlliyani  in  the  year  1816,  of  a  line  beginning  on  the  east 
bank  of  the  Missouri  River,  opposite  the  middle  of  ih€  mouth 
of  the  Kansas  Rivei,  and  extending  north  one  hundred  miles, 
where  he  made  a  comer,  and  ako  m  the  line  run  by  him  in  an 
easteriy  course  to  the  Des  Moines  River.  We  were  also  fur« 
nished  by  Major  dark  with  severed  charts,  diagrams,  and  copies 
of  surveys  wnich  had  at  various'  times  been  made  of  potions 
of  Sullivan's  line,  and  which  were  of  much  service  in  uie  pros- 
ecution of  the  work. 

The  surveyors  severally  appointed  by  us  were  William 
Dewey,  Esq.,  of  Iowa,  and  Robert  Walker,  Esq.,  of  AGssourL 
Both  these  gentlemen  had  been  connected  with  the  public 
works  of  their  respective  States,  and  enjoy  a  high  professional 
reputation. 

According  to  our  agreement,  we  left  our  respective  homes  on 
the  10th  of  April  last,  and  soon  after  reachmg  the  point  of 
meeting,  in  view  of  increased  prices  of  transportation,  pro* 
visions,  &c.,  caused  by  the  immense  emifiration  through  South- 
em  Iowa  and  Northern  Missouri  to  Csdifomia,  we  eltered  our 
plan  of  work  and  reduced  our  force. 

No  precise  trace  of  the  ^old  northwest  comer''  remained, 
-—the  witness-trees  to  it  were  on  the  margin  of  a  vast  prairie, 
and  had  apparently  been  destroyed  by  fire  years  ago.  Conse- 
quently its  exact  position  could  not  be  ascertained.  Yet  from 
the  running  of  many  experimental  lines,  diligently  examining 
the  evidences  before  us,  together  with  the  reports  of  the  sur- 
veyors, we  became  satisfied  of  its  proper  position,  and  accord- 
ingly established  it. 

Its  latitude  taken  resulted  as  follows  :  — 

40^  84'  4(y  N. 

At  the  comer  so  determined  we  planted  a  large,  solid  cast-iron 
pillar,  weighing  between  fifteen  anf  ixteen  hundred  pounds^ 
four  feet  six  inches  long,  squaring  twelve  inches  at  its  base 
and  eight  inches  at  its  top.  This  pillar  was  deeply  and  legibly 
marked  with  the  words  (strongly  cast  into  the  iron)  <<  Missouri^ 
on  its  south  side,  <<  Iowa"  on  its  north  side,  and  ^  State  Line'' 
on  the  east 

From  the  monument  so  planted- at  the  "northwest  cornet" 
aforesaid,  in  the  said  latitude,  the  survey  of  the  line  was  com- 
menced, running  due  west  on  said  parallel  of  latitude  to  the 
Bfissouri  River,  as  directed  by  thb  honorable  court,  and  at  its 
terminus,  as  near  the  bank  of  said  Missouri  River  as  the  per^ 
ishable  natiire  of  the  soil  would  admit,  we  planted  a  monu- 
ment similar  in  figure,  weight,  dimension,  and  inscription  to 
the  one  planted  at  the  "  northwest  comer,"  the  words  "  State 
line"  facing  the  east 
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Unexpected  delays,  arising  from  a  condition  oMbe  weather 
which  prevented  the  surveyors  from  making  reliable  astronom^^ 
ical  observations,  toother  with  the  fact,  that,  to  a  great  extent, 
in  the  vicinity  of  said  line  there  were  no  roads,  and  the  settle- 
ments  distant  and  sparse,  compelling  us  to  open  a  track  for  the 
transportation  of  the  monuments  and  baggage  of  the  corps, 
and  also  to  construct  necessary  bridges  and  grade  fords,  greatly 
retarded  the  work. 

Betuming  to  the  "  northwest  comer,"  the  survey  of  the  line 
was  commenced,  extending  eastwardly  from  ssdd  ^  comer  "  to 
the  Des  Moines  River,  as  run  and  marked  by  said  Sullivan,  in 
1816,  from  said  corner  to  said  river.  On  this  line,  by  close  ex- 
amination, we  discovered  abundant  blazes  and  many  witness- 
trees,  which  enabled  us  to  find  and  re-mark  the  said  line,  as 
directed  by  this  honorable  court 

The  survey  of  this  portion  of  the  line,  more  than  one  hun- 
dred and  fifty  miles  in  length,  was  commenced  on  the  13th  day 
of  August,  and  finished  on  the  18th  of  September. 

Near  the  bank  of  the  Des  Moines  River  where  the  line  ter- 
minated, we  planted  a  cast-iron  pillar,  similar  in  weight,  figure, 
dimensions,  and  inscriptions  to  those  planted  at  the  <<  north- 
west corner,"  and  near  the  bank  of  the  Missouri  River,  the 
words  "  State  Line  "  facing  the  west. 

Solid  pillars  of  cast-iron,  weighing  each  between  three  and 
four  hundred  pounds,  and  minutely  described  as  to.  tigure  and 
inscriptions  in  the  report  heretofore  made  to  this  honorable 
court  by  Messrs.  Wells  and  Hendershott,  commissioners,  we 
caused  to  be  planted  at  every  ten  miles  in  the  due  west  line 
extending  from  said  |<  northwest  comer  "  to  the  Missouri  River, 
and  also  at  every  ten  miles  in  the  line  extending  east  from  the 
^northwest  comer"  aforesaid  to  the  Des  Moines  River. 

No  iron  monument  was  planted  at  mile  150  in  the  line  run* 
ning  east,  because  between  it  and  the  point  where  the  large 
one  is  planted  on  the  bank  of  the  Des  Moines  River  there  ex- 
isted but  a  small  fraction  of  ten  miles,  being  only  fifty-one 
chains. 

For  a  fuller  account  of  the  said  survey  we  respectively  refer 
to  the  report  of  the  surveyors  made  to  us,  marked  A,  and  to 
the  following  exhibits  herewith  transmitted  — 

Field  notes  of  said  survey,  accompanied  by  a  map  of  the 
line  (marked  B). 

Tabular  statement  of  the  costs  and  charges  incurred  in  said 
survey  (marked  C). 

All  of  which  is  most  respectftdly  rubmitted. 

Henry  B.  Hendershott,  Cornnir^  SfC^  hwa. 
W.  O.  Minor,  Commissioner^  Mo. 
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And  the  report  of  the  Burveyors  employed  by  the  oomiiUB- 
sioners,  and  above  referred  to  as  part  of  said  comnuseioner^ 
report,  is  in  the  words  and  figures  following :  — • 

Keokukf  September  30, 1850. 

Messrs.  Hendershott    and  Minor,    Qmmissionen  of  the 

Boundary  Survey. 

Gentlemen,  —  Having  been  appointed  by  yon,  on  tiie  part 
of  the  States  of  Iowa  and  Missouri  severally,  to  locate  and 
survey  the  boundary  between  those  StateSi  under  tie  decree 
of  the  Supreme  Court  of 'the  United  States,  we  met  according 
to  your  appointment,  on  the  28th  of  April  last,  near  the  sup- 
posed site  of  the  old  northwest  comer,  for  the  purpose  of 
commencing  operations  in  the  field 

We  proceeded  to  search  for  the  old  comer,  which  was  to  be 
the  basis  of  our  future  operations.  Having  a  certified  copy  of 
Sullivan's  field  notes,  from  the  Surveyor-Cieneral's  office  at  St 
Loub,  we  knew  that  the  comer  had  been  originally  located  in 
timber,  and  designated  by  two  witness-trees.  Aided  by  a  view 
of  the  topography  of  the  locality,  — -  as  indicated  in  the  notes» 
and  especisuly  by  the  manner  in  which  Sullivan's  north  line 
crossed  t^e  Platte  River  near  its  terminus,-^ we  were  able  to 
determine  the  locality  of  the  corner  approximately ;  and  an  in- 
spection of  the  ground  satisfied  us  that  every  evidence  of  its 
exact  posdtion  had  long  since  disappeared.  Time,  and  the  fires 
that  annually  spread  over  the  prairies,  had  destroyed  the  wit- 
ness-trees and  every  trace  of  both  lines  near  the  comer. 

This  point,  known  familiarly  as  the  <<old  northwest  cor- 
ner," was  the  tennination  of  the  line  surveyed  by  Sullivan,  in 
1816,  £rom  the  mouth  of  the  Kansas  River  north  one  hundred 
miles,  and  was  the  point  at  which  he  turned  east,  in  running 
to  the  Des  Moines  River,  his  miles  being  numbered  north  firom 
the  Kansas,  and  east  bermnning  again  at  the  comer. 

Having  no  cUrect  evidence  of  me  exact  site  of  the  required 
point,  it  became  necessary  to  find  determinate  points  in  the 
two  lines  as  near  the  corner  as-  possible.  Prolonging  the  lines 
severally  from  such  points,  their  intersection  womd  be  the 
point  to  be  assumed  as  the  comer,  and,  if  SuUivan^s  measure^ 
ment  were  correct,  would  be  the  precise  spot  where  he  estab- 
lished it. 

Near  the  supposed  locality  of  the  99th  mile  comer*  on  the 
north  line,  we  found  a  decayed  tree  and  a  stump,  which  corre- 
spond in  course,  distance,  and  description  with  tne  witness-trees 
to  that  corner,  and  cutting  into  the  tree  we  saw  what  we  sup 
posed  to  be  the  remains  of  an  old  blaze,  upon  which  was  pre- 
served a  part,  apparently,  of  the  letter  M.    This  supposition 

1* 
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was  verified  by  mestsuriDg  soath  .t^^'o  miles  to  a  point,  which 
we  found  to  be  Snilivan's  97th  mile  corner  from  one  witnesf- 
tree,  which  was  perfectly  sound.  The  marks  upon  it,  two  or 
three  inches  beneath  the  bark,  were  plain  and  legible. 

On  the  east  line  we  found  the  witness-tree  to  the  3d  mile 
ccnmer.  The  wood  upon  which  the  marks  had  been  inscribed 
was  decayed,  but  theur  reversed  impression  appeared  upon  the 
new  growth  which  covered  the  old  blaze,  ana  which  was  cut 
out  in  a  solid  block. 

Prolonging  the  lines  three  miles  each  from  the  points  thus 
determined,  their  intersection  was  assumed  as  the  required 
corner,  and  at  that  point  was  planted  the  monument  speci- 
fied in  the  decree.  ISy  measurement  made  from  the  surveyed 
lines,  we  found  the  comer  to  be  in  the  northeast  quarter  of 
section  35,  township  67  north,  range  33  west.  Its  exact  posi- 
tion* with  reference  to  those  lines  can  be  seen  in  the  diagram 
in  the  field  notes.    See  post^  p.  15. 

The  latitude  of  the  corner,  determined  by  a  series  of  obser- 
vations taken  on  the  ground,  we  found  to  be  40^  34^  4(K' 
north.  While  employed  upon  these  observations,  we  were  de- 
laved  by  unfavorable  weather,  and  it  was  not  till  the  S4th  of 
Mbj  that  we  were  in  readiness  to  commence  the  survey  of  the 
west  line  from  the  comer  to  the  Missouri  River. 

This  portion  of  the  boundary,  b^ng  required  to  be  a  parallel 
of  latitude,  was  run  with  Burt's  solar  compass,  the  use  of 
whi^h  requires  the  longitude  of  the  place  of  observation  to  be 
at  least  approximately  known.  Not  having  the  requisite 
means  of  ascertaining  the  longitude  of  the  come*,  we  calcu- 
lated it  fiom  maps  to  be  about  94°  SO''  west  from  Greenwich, 
which  was  sufficiently  accurate  for  the  purpose.  The  instru- 
ment used  being  an  untried  one,  some  delay  waf  experienced 
in  its  adjustment.  To  insure  accuracy  in  the  Mrork,  a  tele- 
scope was  attached  to  it 

The  prmciples  upon  which  this  line  was  run  involve  a  math- 
ematical investigation,  which  will  be  found  in  Note  A,  accom- 
panying this  report,  but  the  mode  of  running  it  will  be  briefly 
described  heve.  Each  successive  mile  was  prolonged  in  the 
l^ne  of  the  prime  vertical  passing  througn  its  beginning. 
The  direction  indicated  by  the  instrument  stationed  at  the  be- 

S'nninff  of  a  mile  is  in  the  plane  of  the  prime  vertical  passing 
roo^h  that  point,  and  that  direction  was  continued  throufi;h 
the  mile  by  means  of  fore  and  back  sights.  At  tbi^  end  of  tne 
mile,  an  o&et  north  was  made  to  compensate  for  the  sphericity 
of  the  earth.  This  of&et,  it  will  be  seen  by  the  note,  is  6.856 
indies  for  one  mite.  The  instrument  being  moved  at  th^  end 
of  the  mile  the  proper  distance  north,  and  a  Qiew  direction 
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ffiven  and  continued  as.  before,  the  parallel  passing  throngh  the 
initial  point  was  continued  throughout  the  line.  In  some  in- 
stances, however,  it  became  convenient,  whenever  the  nature 
of  the  ground  admitted  of  it,  instead  of  ofbettinff,  to  continue 
the  same  direction  through  several  miles.  It  will  be  seen  by 
the  note,  that  the  oflbets  increase  as  the  squares  of  the  dis- 
tances, being  for  one  mile  6.856  inches,  for  two  mileS|  four 
times  that  distance,  &c. 

Thus  it  appears  that  the  oflbets  rapidly  increase  with  the 
distance  run,  and  that,  by  continuing  the  direction  of  the  prime 
vertical  from  the  comer  to  the  terminus,  the  southing  would 
have  been  over  2,000  feet 

At  the  western  terminus  of  the  line,  the  observations  for  lat- 
itude were  repeated.  Having  established  that  point,  we. re- 
turned to  the  northwest  comer  and  commenced  retraang  Sul- 
livan's east  line  on  the  13th  of  August 

It  is  thirty-four  years  since  this  fine  was  run,  and  every  ves- 
tige of  the  mounds  and  pits  efstablished  in  the  prairie  has  dis- 
appeared. Much  of  the  country  through  which  it  passes  con- 
sists of  brushy  barrens,  or  high  rolling  prairies,  dotted  with  de- 
tached groves,  or  covered  witii  a  tiiin  growth  of  dwarf  timber. 
Much  of  this  description  of  timber  has  been  destroyed  by  fire, 
forming  in  some  instances  prairie,  and  in  others  brushy  bar- 
rens, destitute  of  trees ;  while  in  some  places  an  entirely  new 
growth  of  young  timber,  principally  hickory,  has-  sprung  up. 
m  cdl  such  cases  the  witness-trees  and  other  marics  mentioned 
in  Sullivan's  field  notes  were  gone,  and  thus  it  occurred  that 
we  frequentiy  were  several  miles  without  finding  any  traces  of 
the  line.  But  in  heavy  bodies  of  timber  no  dimculty  was  ex- 
perienced in  discovering  evidences  of  the  precise  location  of 
the  line,  not  only  by  blazes,  but  by  line  and  witness-trees, 
many  of  which  are  sound,  and  the  marks  in  good  preservation. 
The  general  topography  of  the  country,  and  espedail v  the  cross- 
ings of  the  streams,  greatiy  facilitated  us  in  foliowinff  the 
line,  and  in  some  instances,  when  confirmed  hj  the  old  bmzes, 
enabled  us  to  establish  it  with  sufficient  certainty.  In  the  ab- 
sence of  any  traces  of  the  line  between  two  known  points,  dis- 
tant from  each  other  more  than  one  mile,  we  assum^  thiB  line 
to  be  straight  between  such  points,  and  established  our  posts 
accordingly.  This  was  done  by  ranning  a  random  line  from 
the  last  found  comer,  in  a  direction  as  near  that  pursued  by 
Snllivan  as  we  could  determine,  until  another  point  was  found, 
and  then  correcting  baek.  No  notice,  however,  is  takto  of 
these  random  lines  in  the  field  not^  which  relate  to  tlie  true 
line  only. 

We  soon  satisfied  ourselves  that  the  line  run  by  Sullivan 
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was  not  only  not  a  dte  east  line,  but  that  it  was  not  straight. 
That  more  or  less  northing  should  have  been  made  in  the  old 
line  was  to  have  been  expected  from  the  fact  that  Sullivan 
ran  the  whole  line  with  one  variation  of  the  needle,  and  that 
variation  too  great.  This  would  account  for  the  fact  that  the 
northing  increases  as  he  progressed  east.  But  there  are  great 
irregularities  in  the  course  of  the  line,  for  which  it  is  difficult 
to  mid  a  cause.  Sudden  deviations  amounting  to  from  one  to 
tliree  degrees  frequently  occur,  and  it  rarely  happens  that  any 
two  consecutive  iniles  pursue  the  same  direction. 

A  resurvey  of  ihe  line  between  the  91st  and  134th  miles  was 
made  in  the  year  1845,  and  we  found  the  witness-trees  on  that 
part  of  the  line  defaced,  and  others  substituted^  We  succeeded, 
however,  in  identifying  Sullivan's  trees,  and  we  destroyed  the 
marks  of  that  survey  as  far  as  they  related  to  the  old  line.  In 
all  instances  where  a  comer  on  Sullivan's  line  is  mentioned  in 
our  field  notes,  one  or  both  witness-trees  were  found  to  identify 
it  and  we  did  not  always  think  it  necessary  to  repeat  the  fact 
in  the  notes. 

Accompanying  thi^  report .  are  the  field  notes  and  ndap  of 
the  bonnaary,  the  former  of  which  are  sufficiently  explained  in 
the  note  prefixed  to  them. 

On  the  west  line  the  monuments  every  ten  miles  were 
deemed  stiffident.  On  the  east  line  mile  posts  are  established, 
marked,  and  witnessed  as  described  in  the  field  notes. 

It  will  be  perceived  that  the  measurement  of  this  line  as 
rdn  by  us  exceeds  that  of  Sullivan  by  llfVir  chains,  and  that 
this  increase,  although  gradual,  is  not  regular.  Some  portions 
of  the  old  line  agree  very  nearly  with  our  measurement,  while 
others  difier  materially,  and  the  greatest  gain  is  generally  made 
in  brushv  and  broken  land. 

For  the  eonvenienoe  of  estimating  distances,  and  that  the 
true  length  of  the  line  might  be  indicated  by  the  mile  posts, 
they  were  established  by  our  measurement,  takmg  care  in  every 
instance  to  note  the  distance  of  the  posts  set  by  us  from  the 
corresponding  comers  in  the  old  line  whenever  found.  The 
different  cotnrses  being  extended  from  one  known  point  to 
another,  the  line  was  not  altered  at  those  points,  being  made 
to  pass  through  them,  but  only  its  length  corrected. 

The  length  of  the  entire  line  is  211  miles  and  32AV  chains, 
embracing  4^  V  7''.29  of  lonritude.  The  length  ot  a-  second 
of  Idngitude  is  calculated  in  Note  C,  and  the  longitude  of  ahy 
point  of  the  line  being  kqown,  that  of  any  other  point  can  be 
deduced. 

The  map  is  platted  from  the  field  notes  on  a  scale  of  half  an 
inch  to  the  mile,  and  is  only  intended  to  i:^pre8ent  the  general 
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features  in  the  topography  of  the  line.  The  scale  npon  which 
it  is  made  is  much  too  small  to  show  the  angles  in  the  east 
line,  to  do  which  would  require  it  to  be  extended  to  a  length 
that  would  render  it  inconvenient.  All  the  purposes  for  which 
it  can  be  used  will  be  attained  by  its  present  form. 

Wm.  Dewey,. 
Surveyor  on  the  part  of  Iowa. 
'BL  Wai«ker, 
Surveyor  on  the  part  o/MUsouri. 

Note  A. 

Pot  a  =  semi-equatorial  axis  of  the  earth. 
c  =  semi-polar  axis. 

V  =  ordk^  (  ^  ^  V^i^^  S  on  the  teneetrial  meridian. 

e  =  eccewtridt^'. 
/  s=3  latitude  of  & 
r  s=s  radius  of  curvature  at  S 
Then  considering  the  centre  as  tiie  origin  of  the  coordinatesi 
we  have 

and|  differentiating, 

dy ^; 

whence, 

.^+.i^-'-''+.y^" ^^ 

Differentiating  again,  we  find 

ay -^  .   .    .    .    {4.) 

Substitute  these  values  (1  and  2)  in  tiie  general  equation 

and  we  have 


C^y«+C<48^rf«» 


LO 
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(dl  — a«^  — fl«4^  +  i^^4fi4.a4j^^9i^^^^«4«ii)| 


fl4e4 


(dl— fl«^-^«^^4^+«««*)l        [(a«*^jP)  (4^  — ^]l 


fl«C« 


fl«C« 


[(04  — ^j^^  (««  — ^Ap)i<^, 


tftgi 


and,  finallyi 


(04— ^j^i 


(8.) 


The  foregoing  equation  (3)  is  fhe  proper  expreeaion  for  the 
radiuB  of  carvatnre  when  the  value  of  re  is  known ;  but  bb^  in 
the  pieBent  oasei  the  value  of  this  quantity  is  unascertained, 
it  wul  be  better  to  deduce  an  equivalent  expression  involving 
only  quantities  which  must,  from  the  nature  of  the  questioui 
necesraiily  be  known- 
Let  E  q  repre- 
sent the  equato- 
rial aiis  of  the 
earth ;  C  P,  the 
semi-polar  ads; 
Pi  the  pole ;  £1^  a 
point  on  the  ter- 
restrial meridian 
at  which  the  rp- 
dius  of  curvature 
is  required,  and  whose  latitude  8  L  Hss  I  is  known ;  then, 
letaimng  the  notation  hitherto  adopted,  Cqssta;  CPssc; 
C  JET  SB  x;  and  S  ft  =3  y.  S  Lib  normal  to  the  meridian  at 
£1^  and  is,  consequentiy,  a  part  of  r,  the  radius  of  curvature.    In 

<be  right-ansied  iriaiigle  S  H I^  L  H;  S  H: :  cos.  / :  sin.  l^ 
**  i i 

and,  from  the  properties  of  the  ellipse,  Cq:  CP::  CH:  L  H; 

whence  L  H^CPx  CH^  c*  z 

"5r- 


Cq 


And  the  first  analog)  becomes 


^*  f     •     f 

-^:  y: :  cos.  i:  sm.  c. 


or,  since  jr  =  -^  (aP— af )■, 


:   —  (or  ».  ari"  • : 


(a*  —  af)*::  cos.  <:  sin./; 
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whenoei 

^    ■  =  —  (fl^— «•)•  coe.  A 

and|  dividing  by  — , 

f  a;  edn.  Z  =  a  (a*  —  «*)  ■  cos.  IL 
Sqaaringi  we  ^d 

(^ a*  Bin*  l^a*  (a'— a:«)  cos."  Z  =  a*  cos.*  l^(fofco%?  I 

Hence,  since  c^sssta^^^  $% 

(a*—e^)afBm^l==a*a^WLU—e*a:^Bin.UtsBa^coB^l—a^2?coB.Ui 
and  transposing, 

<^  «■  rin."  Z  +  a*  a;*  cos.*  Z  —  c*  V  sin.*  Z = a»  a5»  (sin.*  Z  +  cos."  Z) 
—  c"a:*8in.*Z=(8incesin.*Z  +  cos.*Z  =  l)a*a:*— e*«*8in.*Z 
=a;«  (a«—c*  sin.*  Z)  =:a*  COS.*  Z. 

Whence  we  deduce 

If  now,  in  equation  (3),  we  substitute  for  af  its  value  juflft 
found,  we  have 

\*        "J  ^— ^•ui.«i/  V      L        <^— €«sin«/        J/ 

i 


SSS  ' 


whence,  at  last,  we  find 

**— (^«^riii.«0|»     •    •    •    •    •    W 

which  is  a  general  expression  for  the  radius  of  curvature  ait 
any  point  on  the  elliptic  meridian. 

The  determination  by  Bessel  of  the  eq^uatorial  and  polar 
diameters  of  the  earth,  may  be  regarded  as  more  accurate  than 
that  of  any  other  geometer.  JGs  results,  dledaced  from  a  con- 
sideration of  the  most  accurately  measured  arcs  of  the  merid- 
ian in  various  latitudes,  are  therefore  adopted. 
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We  havei  then, 

a  =  20,923,596  feet. 
c  =  20,863,662   ** 

Hence,  if  we  express  the  other  quantities  in  terms  of  a,  we 
shall  have^  after  a  good  deal  of  troublesome  computation, 

a =1.000000000 

^ =  0.993326469 

P =0.006673531 

sin.«/=sin.*40<^34'40^        .        .  =0.4231238233 

and,  substituting  these  values  in  equation  (5),  we  have 

.993326460  .993326469 


(1  —  0.006673531  X  .4231238233)*        .©9717627  ^ 


.993326469 


=  .997548697,    .     .     •     .     (6.) 


.995767396 

or,  resuming  the  foot  as  a  unit, 

r  =  20,923,696  X  .997548697  =  20,872,306  feet    .    (7.) 

A  line  traced  upon  the  earth's  surface  in  an  east  or  west 
durection,  and  accurately  prolonged  by  means  of  fore  and  bapk 
sights,  will  always  remain  in  the  puine  of  the  prime  vertical 
passing  fhrough  its  beginning;  and  consequently  will  grada« 
ally  tend  southward,  according  to  a  certain  law.  Hence,  in 
running  the  line  from  Sullivan's  corner  to  the  Missouri  River,  it 
was  necessary  to  apply  certain  corrections  in  order  to  regain  the 
parallel  of  latitude  passing  through  the  initial  point  These 
corrections  may  be  ascertamed  in  the  following  manner  :-* 

We  may,  without  sensible  error,  consider  that  part  of  the 
earth's  surface  on  which  we  have  been  operating  as  a  portion 
of  the  surface  of  a  sphere  whose  radius  is  equal  to  the  radius 
of  curvature,  as  above  ascertained. 

Let  ^  C,  P  C,  represent  the  equa« 
torial  and  polar  radii,  respectively, 
arid  jE?CiS=CiSF=/,  the  lati- 
tude  of  SL    C  S  and  F  S  represent, 
and  are  in  the  planes  of,  the  prime 
F  vertical  and  the  circle  of  latitude. 
It  is  evident  that  these  planes 
intersect  each  other  at  8^  and  that 
the  line  of  intersection  is  tangen- 
tial to  the  earth  at  that  point     If^ 
then,  a  line  be  traced  from  8^  at 
right  angles  to  the  meridian  PE^ 
it  will  intersect  any. other  meridian  P  Ofii  D.    But  the  paral- 
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lei  intersects  the  same  meridian  at . B.  Hence,  D  B  in  the  xe- 
quired  correction. 

It  thus  appears  that  the  planes  represented  by  £f  C^  £f  2^,  in- 
tersecting the  plane  of  the  second  meridian,  will  form,  exter- 
nally to  the  earth,  a  figure  which  may  be  represented  by  8  D 
B;  and,  the  arc  D  B  being  very  small,  this  figure  may  be 
treated  as  a  plane  triangle,  right-angled  at  D.  The  angle  8^ 
when  projected  upon  the  plane  of  the  second  meridian,  will, 
of  course,  undergo  a  diminution ;  but  when  (as  is  the  case 
here)  the  inclination  of  the  two  meridians  is  small,  this  dimi- 
nution becomes  almost  infinitesimal  in  amount,  and  may  be 
disregarded.  If,  therefore,  we  put  u=  SDy  and  t;  =  B  i),  we 
shall  have 

V  =  u  tan.  /. (8.) 

But,  making  d  =  the  distance  along  th6  line  between  the 
meridians,  we  have  from  the  properties  of  the  circle 

2  r  +  «:  d::  d:  u; 

whence,  u  (2  r  +  «)  =  ^>  and  u.  =  ;  and  the  quantity 

1/,  in  the  divisor  of  the  second  number,  being  so  minutei  when 
compared  with  2  r,  as'  to  have  no  effect  upon  the  result  within 
the  limits  we  have  adopted,  this,  expression  becomes, 

and,  substituting  this  value  in  equation  (8),  w^e  have 

d^  tan.  /  .-. . 

«=-Ti^ <^) 

If  now,  in  this  expression,  we  make  d  =  l  mile,  and  substi- 
tute for  the  letters  their  numerical  values,  we  shall  have 

V  =  6.856  inches. 

A  simple  inspection  of  equation  (9)  will  show  that,  the  lati- 
tude being  constant,  v  varies  as  d\     Hence,  we  must  of&et 
north  as  follows :  — 
When  rf  =  1  mile,  t;  =       1  x  6.855  in.  = 

4  X  6.855  "  = 

a  X  6.855  "  = 

16  X  6.855  «  = 

25  X  6.855  «  = 

36  X  6.855  «  =?t 

49  X  6.855  "  = 

64  X  6.855  «  = 

81  X  6.855  «  = 

100  X  6.855  «  = 

t;  =  3600x  6.855  "  =2056" 


(( 

((  2^ 

2  miles 

,V  — 

(( 

ii  ^ 

3 

a 

V=5 

u 

i(  — 

4 

u 

V=s 

u 

'i  =s 

5 

a 

V=s 

u 

u  s= 

6 

u 

V  = 

u 

^  = 

7 

(( 

V  = 

u 

(i  = 

8 

u 

V  — 

u 

«  = 

9 

a 

V=s 

u 

((  ^ 

10 

a 

V  — 

a 

C(  = 

60 

u 

v  = 

VOL. 

X. 

2 

Oft 

6355  in. 

2« 

3.420  « 

6«' 

1.695  « 

9" 

1.680  " 

14" 

3.376  « 

20" 

6.780  « 

27" 

11.895  « 

36" 

6.720  « 

46" 

3.255  «« 

57" 

1,600  « 

156" 

6.000  « 

14  SUPKEME  COUBT. 

Miiioari  V.  Iowa. 

■ —  ■  -  .  • 

Note  B. 

In  note  A,  equation  (7),  we  find  20^72,306  feet  to  be  the 
length  of  the  radins  of  onrvatnre  of  the  tenesliial  meridian  at 
the  murallel  of  40^  34'  40^;  and,  as  .this  value  may  be  consid- 
eied  constant  for  a  short  diistanee  north  or  south  ot  that  paral- 
lel, and  as  radius,  oxpressefl  in  seconds,  is  equal  io  306,304,806^, 
we  have,  for  the  length  of  a  second  of  longitude  on  either  side 
of  the  line,  for  a  few  miles, 

r=    ^'^'^    =101J2feet 

Note  C. 

It  is  idain  that  the  absdss  a:  is  equal  :to  the  radius  of  the 
circle  of  latitude  passinff  through  & 
In  Note  A,  equation  (4),  we  nave 

>      s.  n^cos.W 


whence, 

I^COS.  / 


a;»  = 


or,  using  a  as  a  unit,  and  substituting  the  numerical  values, 

.759S33SI  .7S053361 


ib^ 


(1  —  .006673531  X  .4831938233)* 


.09717697 

=  '  =  .76060824 ;  and,  resuming  the  foot  as  a  unit, 

•996687137 

z  :=:  30,923,596  X  .76060834  =  15,91:4,660  feet 

Hence,  along  (or  near)  the  parallel  of  40^  34'  40^,  we  have 
for  the  length  of  a  second,  of  longitude, 

1'=^.^^^^  =77.1564feet 

906,26^,806 

We  may,  tneret'ore,  easily  ascertain  the  difference  of  longi- 
tude between  any  two  points  in  the  line ;  and  consequenfly, 
whenever  the  longitude  at  any  one  of  these  points  shall  have 
been  determined,  it  wiU  become  known  for  all  the  others. 

^he  foUowihg  is  a  statement  of  the  differences  of  longitude 
between  the  principal  points  in  the  Une,  viz. :  -r- 

Betwaea  SollifSD's  corner  and  nionament  near  the  Miasonri  RiTer,  1    8  25.94 
"       •        ««  "  "  'V    BeaMoinea,      2  51  48.40 

"      the  extreme  monamenta,  #       4    0  14.43 

And  since  the  line  extends  west  of  the  monument  near  the 
Missouri  Biver  61  chains,  and  east  of  the  monument  near  the 
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Des  Moines  80  linksy  we  see  that  the  whole  extent  of  longhmde 
embraced  by  the  line  is  4^^  V  TJ29. 

And  the  field  notes  referred  to  by  the  said  snrveyorsi  Walker 
and  Deweyi  bb  part  of  their  report,  are  in  the  words  and  fig« 
mes  foUowiog :  -^ 

Diagram  ihowing  the  SUuation  of  the  Comer. 


NOTB. 

The  field  notes  relate  to  the  true  lin^  as  ^^blished  on  the 
ground.  No  notice  is  taken  of  random  lines.  The  distances 
are  redsoned  in  chains  and  links  from  the  beginning  of  each 
mile. 

When  a  post  is  noted  as  set  in  a  moondy  the  pit  is  imrariably 
nine  links  wesi^  to  designate  it  from  other  sntveys.  In  the 
prairie  the  posts  are  marked  with  the  letters  ^  B.  hr  facing  the 
east,  the  letter  ^.L"  facing  the  notth|  and  the  letter  <*  M.^  facing 
the  southf  and  the  number  of  the  mile  marked  on  the  west 
face  of  the  post  In  timber  the  number  of  the  mile  is  marked 
on  the  witness-treesi  with  the  letter  appro[mat6  to  each  State, 
there  being  ohe  tree  markec(  on  each  side  of  the  line  whenever 
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1)Q8sible.     The  foot  of  each  witness-tree  is  marked  with  the 
etters  «  B.  L." 

MissauH  and  Iowa  Boundary^  West  Line.     Commenced  May 
the  24^A,  and  completed  July  the  12/A,  A.  D.  1850. 

Planted  a  cast-iron  monument  at  the  '^  northwest  comer/' 
latitude  40°  34'  40  ^3  north. 

Missouri  and  hwa  Boundary.     West  line.      Commencing  at 

Sullivaris  Northwest  Comer. 

Piit  Coane  West  on  a  Parallel  of  Latitude. 

Ist  IJAile. 
5.00    Prairie. 

18.30   Branch  6  Iks*  wide ;  runs  south,  skirted  with  timber. 
27.00   Prairie. 

Land  rolling,  second-rate. 

2dMUe. 
33i90   Brushy  branch,  6  Iks.  wide,  runs  south,  skirted  occasion* 
ally  with  strips  of  timber. 
Land  rolling,  second-rate. 

3dMUe.- 
78.00   Timber. 

Land  rolling,  fioil  second-rate. 

4th  Mile. 
75.00    Honey  Creek,  25  Iks.  wide,  runs  south. 
78.00    Prairie. 

Land  rolling  and  second-rate^  timber  ordinary,  black 
and  burr  oak,  elm,  hickory  and  w^nut,  and  under- 
growth brush  of  same. 

5th  Mile. 
Second-rate  rolling  prairie. 

6th  Mile. 
Second-rate  rolling  prairie. 

7th  Mile. 
30.00    A  small  branch  runs  southwest 
74.00    Branch  4  links  wide,  runs  south. 

These  branches  unite  about  10  chains  below  the  line, 
and  at  their  junction  commences  an,  extensive  grove 
extending  south. 
Land  rolling,  soil  second-rate. 

8th  Mile. 
Rolling  prairie,  soil  second-rate. 
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Dist.  9th  Mile. 

First  half  rollinff  prairie ;  eeoond  half  broken  and  cov« 
ered  with  pat<£e8  of  hazeL 

10th  Mile. 
Hazel  continues. 
50.00  Tiinber. 
S8.00  Drain  runs  northwest 
71.00   Prairie. 

80.00   Set  a  cast-iron  monument  with  the  word  ^  Boundary '' 
facing  both  tiie  east  and  west,  the  word  ^  lowa^  facing 
the  north,  and  the  word  <^  Missouri  "  fiacing  the  south. 
Land  rather  broken ;  soil  second-rate ;  timter  poor  and 
sparse^  mostly  black  oak. 

11th  MUe. 
4.50   l^ber  (a  small  grove). 
6J25   Prairie. 
13.00  Bottom. 

-21.00  East  Fork,  of  10240  links  wide,  runs  southwest 
27.00   Prairie. 

Land  rolling;  second-rate.  Prairie  interspersed  with 
hazel  thickets.  Timber  tolerable;  elm,  lind  hickory, 
walnut,  &C.  The  ridges  are  covered  with  hazel  and 
scrub  oak. 

12th  MUe. 
54J50   Timber. 

66.50   Middle  Fork,  of  102J35  links  wide,  runs  south. 
61.50   Pjrairie  with  patches  of  hazeL 

Land  rolling,  soil  second-rate.  Bottom  on  the  creek 
level  and  nch ;  timber  indifferent 

13th  Mile. 
Q9.00   Timber. 

74.50   West  Fork,  of  102.50  links  wide,  runs  south,  skirted 
with  a  narrow  belt  of  sparse  timber. 
Land  rolling,  second-rate.    Bottonr  rather  wet 

14th  Mile. 
Boiling,  second-rate  prairie. 

15th  Mile. 
Prairie,  rather  broken,  second-rate.    Patches  of  hazel 
and  small  groves  of  sparse  timber. 

16th  MUe. 
Same  as  last  mUe. 

17th  Mile. 
31.00   Timber. 

2^ 
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31w35   Small  braDch  rans  ncnrthwest    Northeast  oofser  of  Mr. 

Shores  field  300  links  S.  45^  W. 
S0.00   Northwest  comer  of  Short^s  field  900  links  south. 
64.00    Clear  Greek)  10  links  wide^  runs  southwest 

Land  rolling ;  second-rate.    Timber  tolerable,  black  and 

burr  oak,  elm  and  Walnut,  dca,  with  undergrowth. 

18th  MUe. 
liSO   Prairie.    Land  rolling,  second-rate. 

19th  Mile. 
BoDing,  second-rate  prairie. 

20th  MUe. 
5.00   Drain  runs  northwest.    Ght>ve  short  distaQce  north. 
39.00   Cut  off  southwest  comer  of  Davidson's  field. 
67.00   Drain  norUiwest 

80.00   Set  <»git-iron  monument  facing  as  before. 
Land  rather  broken ;  soil  second-rate. 

2l8t  Mile. 
Boiling,  second-rate  prairie. 

22dMile. 
Mostly  bottom  prairie,  level  and  rich. 

23d  Mile. 
7.30   Nodaway  Biver,  100  links  wide,  runs  south,  muddy 
channel,  narrow  belt  of  timber  on  the  banks.     The 
firot  Imlf  is  rather  wet  bottom  prairie.    Last  quarter 
of  the  mile  brushy,  and  the  end  in  a  dense  thicket. 

24th  Mile. 
.First  quarter  brushy,  with  thickets  of  hazel,  &c. 
Bidance  prairie,  rolling,  second-rate. 

2dth  Mile. 
Ufdaiid  prairie,  rolling,  second-rate. 

26th  MUe. 
Same  as  last  inile^ 

27th  Mile. 
Boiling,  second-rate  prairie. 

28th  Mile. 

29iM)  Sparse  timber. 

34.00  Brashy  prairie. 

49.50  Drain  southwest 

57.00  Timber. 

65.00  Bottom. 

68.50  Thicket  of  dense  brash. 

72.00  Branch,  6  links  wide,  runs  southeast 
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IMrt. 

73^   Prairie, 

Land  roUingi  soil  teoond-tate.    mmber  poor* 

29th  AGle. 
5.00  L^  bottom. 
IdJiO   Small  groTe. 
25.50   Left  same.    Pteirie. 
35.00  3ottom. 
SaOO   Timber. 

43.00   Mill  Creek,  15  links  wide,  rans  south. 
45.50   Prairie. 
SSJOO  Left  bottom  (same  as  last  mile). 

30th  BfUe 
16^   Small  branch  mns  northeast,  hazel  on  the  banks. 
80.00   Set  cast-iron  monument  in  a  swale,  feeing  as  before. 
Land  very  rolling,  second^^rate. 

3l8t  Sfile. 
Boiling  upland  prairie. 

83d  Mile. 
Same. 

33dAliIe. 
Same. 

34ihBfUe. 
13.60  East  Taskio,  80  links  wide,  runs  south,  banks  steep, 
channel  muddy,  narrow  belt  of  timber  on  the  banks, 
occasionally  spreading  out  into  considerable  groves. . 
Upland  roUin^,  second-rate.    Bottom  about  t  mile  wide, 
level  and  ri<£. 

35th  Mile. 
Boiling  upland  prairie. 

36th  Mile. 
The  same. 

37th  Mile. 
The  same. 

£i8aififile. 
9.90  Middle  Taskio,  6  links  wide,  runs  south. 
Same  as  last  mile. 

99ihMile. 
7.50   A  wet  swale. 
17.00  Left  swale. 

5O.*0O  East  edge  of  a  grove  about  5  chains  south,  extending 
west 

40th  Mib^ 
29.00   Timber. 
99 J6  West  Taskio,  60  links  wide,  runs  southwest 
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80.00   Set  cast-iron  monnment,  facing  same  as  above. 

Upland  rolling,  second-rate ;  bottom  rich.   Tlmberi  bnzr 
oak|  hickoryi  elnii  &cc. 

41st  MUe. 
Upland  rolling  prairie. 

42d  Mile. 


The  same. 
The  same. 
The  same. 
The  same. 
The  same. 


43d  Mile. 
44th  Mile. 
45th  Mile. 
46th  Mile. 


47th  Mile. 
S640   High  Creek,  5  links  wide,  runs  southwest 
The  same. 

48th  Mile. 
The  same. 

49th  MUe. 
The  same. 

50th  Mile. 

80.00   Set  cast-iron  monmnent  in  a  low,  wet  swale,  facing  as 
before. 
Land  same  as  last  mile. 

51st  Mile. 
44.90   Field  fence  north  and  south. 
69.30   Fence  north  and  south. 
71.00   Timber. 

Land  as  before. 

52d  MUe. 

4.70  Left  field  fence  north  and  south.    Timber. 
51J25   Branch,  4  links  wide,  runs  north. 
79.00   Road  north  anH  south.    Prairie. 
79.50  Touched  the  northwest  comer  of  a  field.^ 

Land  as  usual    Timber  tolerable,  oak,  hickory,  elm,  &c. 

53d  MUe. 

7.75  Timber. 

28.00  Field  fence  north  and  south. 

40.10  Left  field  fence  north  and  south.    Prairie. 

45J50  Timber. 

64.75  SmaU  branch  runs  south. 

66.80  Field  fence  north  and  south  (Sagei's).    Left  timber. 
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Land  broken,  soil  second-rate.  Timber,  oak,  hickory, 
ekn,  &c. 

54th  MUe. 

00.60   Fence  north  and  south,  dividing  Sager  and  Sebo. 
7.50   Left  field  north  and*  south. 

10.00    Open  burr-oak  timber. 

45.75    Spring  branch  southwest. 

59.50   Boad  north  and  south. 

60.00    Field  fence  north  and  south.     Prairie. 

Land  broken,  second-rate.  Timber,  burr  oak,  hickory. 
Sec  The  51st,  53d,  *5dd,  54th,  and  55th  miles  run 
through  what  is  known  as  McKissock's  Grove,  em- 
bracing a  fine  fanning  country. 

55th  Mile. 
2JiO   Left  field. 

5.10    Top  of  steep  blufi*,  sparse  timber  on  the  slope. 
9.50   Bottom  prairie. 
30.00    Timber. 

33.50  Nishnebotone  Biver,  150  links  wide,  runs  southwest. 
The  bottom  is  level  and  rich,  affording  fine  pasturage. 
There  is  a  narrow  strip  of  timber  on  the  riv^r. 

56th  Mile. 
Level,  rich  bottom. 

67th  Mile. 
S2.80   Sloufifh  runs  south. 
Land  the  same^ 

58th  Mile. 
The  same. 

59th  Mile. 
The  same. 

60th  MUe. 

80.00  Set  cast-iron  monument,  the  words  <<  State  Line  "  facing 
the  east,  and  the  word  "  Iowa  "  facing  the  north,  and 
the  word  *^^ Missouri"  facing  the  south.  The  ground 
here  is  high,  affording  irmuch  more  appropriate  site  for 
the  monument  than  the  terminus  on  the  bank  of  the 
Missouri  River,  where  the  land  is  extremely  liable  to 
wash,  and  is  frequently  overflowed. 

61st  Mile. 

9.50   Road  north  and  south.    The  ground  begins  to  become 
lower  from  this  point. 
15.75   Field  fence  north  and  south. 
24.00   Left  field  fence  north  and  south.     Timber. 
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Dist 

57.50   A  Cottonwood,  30  inches  dianLi  notdied  on  the  east  and 
west  sides,  and  maiked  with  the  ietter  ^  L**  on  the 
north,  and  ^  M."  on  the  south. 
61.00   Set  a  post  on  the  bank  of  the  Bfissonri  Biver. 

Ti^«««-  5  Cottonwood,  10  in.  diam.,  8. 67o  R    6  Iks. 
»»nng8,|  ^.  a         a    N.210W.12   " 

Rich  bottom  land,  heavy  body  of  timber,  principally 
ooitonwood  and  elm. 

MUsouri  and  Ibwa  Boundary.  EastMnefram  SuOioarii  North- 

west  Comer. 

Dlf^  Ooona  8.  S9<>  S4^  B. 

1st  Blile.  —  Var.  of  needle  IP  R 
4.00   Small  branch,  runs  southwest 
10.50   Prairie. 

23.50  Brainsouth;    Brushy  prairie. 
65.00   Touched  south  point  of  a  grove. 
80.00   Set  post  in  mound. 

Land  very  rolling,  soil  second-rate. 

3d  Mile. 
lOJSO   Small  branch  runs  southeast ;  bottom  sparse  timber. 
16.00   Branch,  25  links  wide,  runs  south. 
27.00   Bottom  prairie. 
6L20  Branch,  25  links  wide,  runs  southeast    Narrow  skirt  •of 

timber  on  the  banks. 
75.00  Bushy  upland  prairie.    Barrens. 
80.00   Set  2d  inile  jKjlst  in  mound. 

3d  Mile. 
59.50   Sparse  timber. 
77.00   Prairie. 
80.00   SuUivan's  3d  mile  comer  found  by  one  witness-tree.   Set 

3d  mile  post  in  mound.    2d  and  3d  miles  very  rolling, 

witii  sparse  timber  and  baaens. 

6nizi6  N.  S9^  45^  B. 

4thIhGle. 
19.00  Bottom  praiirie. 
50.50   Flatte  Biver,  75  links  wide,  runs  south-southeast 

Narrow  skirt  of  timber,  Snllivan's  blazes. 
58.50   South  point  of  a  sharp  bend  in  the  river ;  the  line  enters 

the  river  a  short  distance. 
66.00   Pmirie. 
72.00   Upland. 
80.00   Set  post  in  mound. 

Land  rolling,  second-mte.    Timber  poor,  hickoiy,  elm, 
burr  oak,  &. 
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Dift  5th  Mfle. 

80.00   Set  post  in  mound. 

Boiling  upland  prairie. 

6th  MUe. 

80.00   Set  6th  mile  post  in  mound. 

Land  as  last  mile. 

7th  MUe. 
13.50   Branch,  20  links  wide,  runs  southwest    Timber. 
14J25  a         a         u         u        north. 

16.00  a        a        u        u       southwest 

Found  Sullivan's  blazes  or  the  line. 
35.60   Prairie. 
51.50  Bottom. 
80.00   Set  7th  mile  post  in  mound. 

Upland  broken,  brushy  barrens ;  bottom  rich. 

8th  Mile. 

40.00  West  fork  of  Ghrand  River,  100  links,  runs  south.  Tim- 
ber. 

61J50    Prairie. 

80.00   Set  8th  mile  {k>8t  in-  mound. 

Land  level  and  rich.    Timber  good,  hickory,  elm,  black 
walnut,  &a 

9th  Mile. 

28.00   Brushy  upland  prairie ;  sparse  scrub-oak  on  the  ridges. 

54.50    Small  branch  runs  southwest 

80.00    Set  9th  mile  post  in  mound. 
Upland  broken  and  brushy. 

10th  MUe. 

42.50   Road  northeast;  open  prairie. 

80.00  Set  cast-iron  monument  with  the  word  *<Boundaiy" 
facing  both  the  east  and  the  west,  and  the  word  ^  Iowa  " 
facing  the  horth,  and  the  word  *<  Missouri  "  facing  the 
south.  First  half-mile  broken  and  brushy,  second  half 
open  prairie. 

11th  Mile. 
80.00   Set  11th  mile  post  in  mound. 
Land  broken  and  brushy. 

12th  Mile. 

25.00   Sparse  timber,  land  broken. 
29.00   Branch,  10  links  wide,  runs  east-southeast 
81.00   Prairie. 

80.00    Set  12th  mile  post  in  mound  near  a  small  branch. 
Land  rolling,  second-rate. 
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Dtet  13th  MUe. 

0.05   Small.b^ncfa  runs  south,  scattering  trees  and  brush  on 
east  side. 
59.00   Timber.     Creek  a  few  links  south. 
71.00    Creek,  50  links  wide,  runs  south. 
73.00         u        a        u        u       northwest 
78.50         "        «        «        «       south. 

This  creek  is  very  crooked,  and  has  probably  changed  its 
channel  since  HuUivan  run  his  line*    The  line  is  on  im 
blazes. 
80.00   Set  13th  mile  post 

«^„  .„^  S  Bu?r-oak,  18  in.  diam.,  a  SO©  E.   41  links, 
ueanngs,  |  ^^^^         go  «      **      N.  20^  W.  57     " 

Land  rolling,  second-rate.    Timber)  elm,  burr  oak,  hick- 
ory lind,  &C. 

14th  Mile. 

1.40   Sullivan's  13th  mile  comer  found  by  one  witness-tree 
stiU  standing. 

Comse  N.  89»  43'  £. 

40.20   Field.    Left  timber.    The  line  is  on  Sullivan's  blazes, 

through  this  timber. 
50.75   Left  field.    Prairie. 
80.00   Set  14th  mile  post  in  mound. 

Land  rolling,  second-rate.   Timber  good,  white  and  buir 

oak,  elm,  hickory,  &c. 

15th  Mile. 

80.00    Set  15th  mile  post  in  mound. 
Land  rolling  prairie. 

16th  Mile.  —  Var.  1(P  SO'  E. 

39.00    Small  branch  runs  southe^ast 

46.00   Branch,  12  links  wide,  runs  south-southwest 

Narrow  belt  of  timber  on  bank.  -  Sullivan's  blazes. 
55.00   Sparse  timber. 
69.00   Prairie. 
80.00   Set  16th  mile  post  in  mound. 

Land  rolling,  second-rate. 

17th  Mile. 

80.00    Set  17th  mile  post  in  mound. 

Land  same. 

18th  Mile. 
30.00   Bottom. 
80.Q0    Set  18th  mile  post  in  mound. 

Upland  rolling.    Bottom  rich. 
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Ditt  19th  Mile. 

13iK)  Branchy  10  links  wide,  rans  south ;  narrow  belt  of  timber 

on  the  branch. 

30.00    Timber  (Lot's  Grove). 

32.50    Creek,  25  links  wide,  nms  Bonthwest. 

80.00    Set  19th  mile  post 

Tio«^««-  S  White  oak,  10  in.  diam.,  N.  20^  W.  1291  Iks. 
ueanngs,  J       ^       a    14  «     cc      fl.    8®  W.    85     « 

Land  rolling,  second-rate.     Timber  good,  white,  blacki^ 
and  burr  oak,  elm,  hickory,  &c. 

20th  Mile. 
2.15   Sullivan's  19th  mile  comer  found  by  1>oth  witness-trees. 

Coone  8.  89^  47'  E. 

6»50   Small  branch  runs  northwest.    Prairie. 
30.50    Small  branch  runs  northwest 
80.00    Set  cast-iron  monument,  facing  as  before. 

Land  broken  and  brushy ;  a  few  trees  on  east  end  of 
mile. 

21st  Mile. 
67.50   Drain  runs  southwest 
80.00    Set  post  21st  mile. 

TL.o«n«.  S  Burr  oak,  14  in.  diam.,  S.  61^  E.  181  links. 
i>eanngs,  \      u      u     u    u       u        jf^  350  E.    74    ** 

Land  broken  and  brushy. 

22d  Mile.  — Var.  1(P  W  E. 
1.00   Sullivan's  21st  mile  corner  found  by  both  witness-trees. 

Course  N.  89»  Sft'  £. 

6.00    Small  branch,  west-southwest,  a  few  trees. 
12.50    A  small  branch  runs  southwest 
80.00   Set  22d  mile  post  in  a  mound. 

Land  broken  and  brushy.    Barrens. 

23d  MUe. 
5.00    Small  l»ranch  runs  north. 
27.50    Small  branch  runs  soi^thwest 
80.00   Set  23d  mile  post  in  mound. 

Land  very  rolling,  with  patches  of  hazeL 

24th  Mile. 
23.00    Creek,  50  links  wide,  runs  southwest     Timber. 
26.00         u         a         u        u     northwest 
33.50         44         «  u        ii     southwest 

35.00    Prairie.   . 
80.00   Set  24th  mile  post  in  a  mound. 

Land  rolling,   second-rave.     Umber   indifferent,  elmi 
hickory,  and  burr  oak. 
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'^  26th  MUe.  —  Var.  9<^  64'  R 

67.50    Small  Iranch  nuis  northwest    Sparse  timber. 

80.00   Set  26th  mile  post 

•n    ^      i  Black  oak,  20  in.  diam.,  S.  31o  W.'  190  Iks. 

iJearmgs,  ^     ^        a    gO  «    '  **     N.  41^  W.  262    " 

Boiling,^  hroshy  prairie.    Timber  poor,  black  and  bnrr 
oak,  and  hickory. 

26th  Mile. 
2.00   Phiirie. 
14.60   Road  northeast 

66J26  Small  branch  runs  south.    Grove  200  links  south. 
8OIOO   Set  26th  mile  post  in  a  mound. 
Land  rolling,  second-rate. 

27th'  Mile. 
80.00   Set  27th  mile  post  in  a  mound. 
Land  same  as  last  mile. 

28th  Mile. 
32.00    Creek,  20  links  wide,  runs  south.     Timber. 
S7.84   Bed  rak,  36  in.  diatn.,  Sullivan's  line  tree.    Noted  by 

him  as  26  chains. 
80.00   Set  28th  mile  post  on  SuUi van's  blazes. 

•Ro«,;««-  S  Elm,  10  in.  diam.,  S.  60^  E.    60  links. 

^*®^*^8»'  (  Black  oak,  14  «       «     N.   6^  E.  362     « 
Land  rollin|^.    Timber  good,  white,  burr,  and  red  oak, 
elm,  hickory,  &c 

Coitne  N.  W  4'  E. 

29th  MUe. 
d.00   IVairie. 
60.00   A  few  trees  and  brush. 
80.00   Set  29th  mile  post  in  mound. 
BoDing  prairie. 

30th  MUe. 
12.00   Small  branch  runs  southeast 
80.00   Set  cast-iron  monument,  facing  as  before. 
Boiling  prairie ;  rather  brushy. 

Conne  N.  88P  SO'  E. 

31st  SCle. 
11.60   Timber.. 

16.00   C^reek,  60  links  wide,  runs  southeast 
22:00   I^rairie. 

80.00   Set  31st  nfile  post  in  mound. 
Land  same  as  before. 

32d  Mile. 
.  80.00   Set  32d  mile  post  in  mound. 
Boiling  prairie. 
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Dist  33d  Mile. 

20.50    Creek|  25  links  wide,  runs  southeast    Timber. 
22J50   Prairie. 

36.75    Stream,  10  links  wide,  runs  south. 
80.00    Set  33d  mile  post  in  mound. . 

Land  same. 

34th  Mile. 
69.83   Stream,  35  links  wide,  runs  southeast    Timber. 
78iK)   Prairie. 
80.00    Set  34th  mile  post 

T>     .  _  «  Elm,  10  in.  diam.,  N.  75°  W.   63  links. 

lleanngs,|    ^      g    «      ^      S.  45?  W.  148    ^ 

Land  rolling ;  soil  second-rate. 

35th  Mile.     ^^ 
3.67   Sullivan's  34th  mile  comer  found  by  one  witness-tree. 

Conne  N.  S8<>  SS'  S. 

80.00    Set  35th  mile  post  in  mound. 

Land  rolling. 

36th  Mile. 
40.75   Stream,  25  links  wide,  runs  south ;  few  trees  on  banks. 
64^    Timber. 
78.50    Prairie. 
80.00   Set  36th  mile  post  in  mound. 

Boiling  prairie. 

37th  MUe. 
80.00  Set  37th  mile  post  in  mound. 

Boiling  prairie. 

38th  Mile. 
80.00    Set  38th  mile  post  in  mound. 

Boiling  prairie. 

.    39th  MUe. 
31.00    Grove  of  young  timber,  hickory. 
32J30   Prairie. 

44.00   Grove  of  young  hickory. 
46.50   Prairie. 
60.00   Timber. 

62.60   Stream,  25  links  wide,  runs  south ;  dry  at  present 
66.50    Small  prairie,  surrounded  with  timber. 
76J50    Timber. 
80.00   Set  39th  mile  post 

Tj_  .„^  {  Burr  oak,     9  in.  diam.,  N.  80^  R  39  links. 

^*^*™8®»  I  Black  oak,  12  "      «      S.  30o*E.  22     " 

Land  rolling.     Timber,  burr  and  black  oak,  &c. 

40th  Mile. 
5.50   Sullivan's  39th  mile  corner  foxmd  by  one  witness-tree. 
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9J50   Pndrie. 

80.00   Set  a  cast-iron  monnment,  facing  as  above,  on  ihe  rteep 

slope  of  a  bill  in  tbe  prairie. 

Boiling  prairie. 

4l8tMae. 

80.00   Set  4l8t  mile  post  in  mound. 

Land  as  above. 

42d  Mile. 

10.00   Kiver  bottom. 

60.00   Timber. 

76.00   SnUivan's  line  tree  (an  elm). 

80.00   Set  42d  mile  post 

D...;^^.  i  Cottonwood,  18  in.  diam.,  S.  20^^  E.  17  links, 
iseanngs,  |  j^pj^^  g   ,,      ^     g  ggo  ^  ^  u 

Land  bottom  and  rich.    Timber  Cottonwood,  elm,  ma- . 
pie  walifat,  &c 

43d  Milo. 
OJSO    Grknd  River,  200  links  wide,  rans  southeast 
6.50    Sullivan's  42d  mile  comer. 

Come  N.  WP  «'  E.  — Vir.  9P  «'  B. 

11.50   Prairie  bottom. 
79.50   Upland  and  timber. 
80.00   Set  43d  mile  post 

Ti^«^««.  J  Elm,  10  in;  diam.,  N.  8^  W.  -79  links. 

^^®^^^8«i  I  White  oak,  10  "      "     8.60^  W.  158     ** 
Level,  rich  land. 

44th  Mile. 
6.73   Sullivan's  43d  mile  comer  found  by  one  witness-tree. 

Conne  N.  %^  47'  E. 

61.00  Prairie. 

73.00  Timber. 

76.00  Prairie. 

80.00  Set  44th  mile  post 

i2^o»:n«*a  S  ^^^  ^^^i  1*5  io.  diam.,  S.  82°  W.  390  links. 
ijeanngs,|       w  a     .     «     N.  63^  W.  342     ** 

Land  roUini;.     Timber  oak  and  hickory. 

46th  Mile. 
7.00    Sullivan's  44th  mile  comer  found  by  one  witness-tree. 
Timber. 

Course  N.  89°  9'  £. 

22.00   Pftdrie. 

80.00    Set  45th  mile  post  in  mound. 
Land  as  usual. 

46th  Mile. 
73.00    Timber  with  thick  undergrowth. 
80.00    Set  46th.  mile  post  in  mo^nd.    Barrens. 
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Dist  47tb  Mile. 

80.00   Set  47th  mile  post  in  mound. 

Brushy  bairens. 

48th  MUe. 
53.00   Stream,  12  links  wide,  rans  sonth. 
80.00   Set  48th  mile  post  in  momid. 

Brushy  barrens. 

49th  Mile. 

52.50   Timber. 

60.50   Little  River  (a  fork  of  Grand  River),  60  links,  nms  S.  E. 

66.50   Same  stream  runs  nortii. 

71.50         u        u        u     gouth. 

80.00   Set  49th  mile  post 

«^  .^^  (  White  oak,  36  in.  diam.,  S.  76<>  E.  39  Iks. 
J5eanng8,|    ^         ,^     jg  „      ^      N.  68oR27  « 

Land  first-rate. 

50th  Mile. 
6.20   Sullivan's  49th  mile  comer  found  by  one  witnes8*tiee. 

Coane  N.  99P  W  E. 
10.00   Brushy  prairie. 

80.00   Set  cast-iron  monument  facing  as  before.    Banens. 

51st  Mile. 
80.00   Set  51st  mile  post  in  mound. 
Rolling  prairie. 

52dMile. 
12.00   Timber. 
25.00   River  bottom. 

28J30    East  Grand  River,  150  links  wide,  runs  southwest 
38.50  u  u  u  a  a      north. 

52.30  "  a  u  a  u       Bouth. 

80.00   Set  52d  mile  post 

«     . (  Ehn,        18  in.  diam.,  N.  87^0  E.  lOJ  Iks. 

J5eanngs,  |  g^  ^^  jg  «      «      BJ.  22^  W.  28     ** 

Mostly  rich  bottom.   White  &  burr  oak,  elm,  hickory,  dec 

53d  Mile. 

Conne  N.  8tf>  47'  S.  , 

0.30   A  pond,  250  Iks.  wide ;  direction  of  its  length  N.  and  S. 
5.00   Prairie. 
15.00   Timber. 

30.00   Field  (Stokes)  fence  nearly  north  and  south. 
57.50   Left  field.    Brushy  prairie. 
80.00   Set  53d  mile  post 

X2^    .        (  Black  oak,  8  in.  diam.,  S.  530  E,  15  links. 
oeBimpj  I     ,,        u  ^  u      a       N.  530  R  64    «« 

Land  rolling.    Timber,  oak  and  hickory,  with  under- 
growth. 
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Pitt.  54th  Mile. 

1.50   A  small  prairie  soirounded  by  timber. 
9.00   '[Hmber  and  dense  undergrowth  of  thorn,  oak,  S&c 
80.00  .  Set  54ih  mile  post. 

u^  •  «-  i  Black  oak,  12  in.  diam.,  N.  65^  W.  73  Iks. 

oe^nxifpj  I     u      "  **    14    "      **      S.    9^  W.  124  " 

Ght>wth  01  small  timber  and  dense  underbrush. 

55th  MUe. 
AJtn   Sullivan's  54lli  mile  corner  found  by  both  witness-trees. 

Conne  N.  890  8'  E. 

33.70  Branch,  10  links  wide,  runs  south. 
42^         «*  ^  ^^  «      northwest. 

62.75  Prairie  fsmall  and  surrounded  with  timber). 

71.00  Alexander's  field  fence  nearly  north  and  south. 

80.00  Set  55th  mile  post  in  a  field ;  first-rate  upland. 

56th  MUe. 
7.00   Fence  nearly  north  and  south. 
9.00   Fence  runs  a  little  south  of  east. 
11.00   Brushy  thicket;  plum,  scrub-oak,  sumac,  &c. 
20.00   Timber. 
31.00   P^rairie. 

75.00   Fence  about  N.  65°  E.    (Hodges.) 
80.00   Set  56th  mile  post  in  mound. 
Land  same  as  before. 

57th  MUe. 
a50   Fence  about  N.  26^  W. 
47.50   Road  north  and  south. 
80.00    Set  57th  mUe  post  in  mound. 
Rolling  prairie. 

68th  MUe. 

31.00   Timber  with  dense  undergrowth. 

31.35    Stream,  10  links  wide,  runs  northeast. 

31.80    Same;  runs  east 

32.25    Same ;  runs  northeast. 

49.75   Same;  run& south. 

53.00   Prairie.^ 

57»50   Brushy*prairie. 

^.75   Rraifie. 

60.50   Brushy  thicket 

65.00   Timber,,  with  dense  undergrowth. 

75.90    Sullivan's  line  tree  (ebn). 

80.00    Set  58th  mUe  post 

Ro.^^^  $  Pin  oak,  8  in.  diam.,  S.  77^  E.  43  links, 
oearmgs,  ^    u      u      q  u        a      n.  ho  e.  41 J    « 

Land  roUing ;'  soU  good.     Timber  smaU,  with  a  dense 
undergrowth. 
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put  ^th  Mile. 

2.63    Sullivan's  (58th  mile-cdraer  found  by  both   witness- 
trees. 

Ooone  N.  B9P  %V  E. 

3.65   West  fork  of  Muddy  Creek,  25  links  wide,  runs  south. 
55.00   Middle  fork  of  Muddy  Creek,  25  links  wide,  runs  south- 
east. 
79.00   Prairie. 

80,00   Set  59th  mile  post,  in  mound. 
Land  same  as  before. 

60th  MUe. 
0.45   Field  (Sullivan's)  fence  north  and  south. 
12.45    Fence  north  and  south.    Prairie. 
35JS5   Field  (Sullivan's  and  Lochlin's)  fence  about  S.  25^^  W. 
45.20   Fence  about  S.  650  K 
80.00    Set  cast-iron  monument  facing  as  before. 
Land  good. 

61st  Mile. 
19.80   East  fork  of  Muddy  Creek,  runs  south ;  very  little  timba 

on  banks. 
80.00   Set  post  to  61st  mile  in  mound. 
Land  good. 

62dMUe. 
80.00   Set  62d  mile  post  in  mound. . 
Boiling  prairie. 

63d  MUe. 
80.00   Set  63d  mile  post  in  mound. 
Boiling  prairie. 

64th  Mile. 
Set  64th  mile  post  in  mound. 
Same. 

65th  MUe. 
7.00   Timber. 
11.00   Prairie. 

19.65   West  fork  Medicine  Creek,  40  links,  runs  south.  Timber. 
22J30   Field  fence  north  and  south. 
33.25   Left  field  fence  north  and  south. 
47.50   Pmirie. 
80.00    Set  65th  mile  post  in  mound. 

Land  good.     Timber  indifferent 

66th  Mile. 
62iK)  Timber. 
80.00   Set  66th  mile  post 

Ti^«n«-  $  White  oak,  16  in.  diam.,  N.  63^  E.  14  Iks. 

oe^inga^  ^      „         «    16  *«        "      S.  55<5  W.  20  *« 

Rich  land. 
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Diflt  67th  Mile. 

4.50    Solliyan's  66th  mile-corner  found  by  one  witness-tree. 

CoiineN.890  48'S. 

9.20  ACddle  Medicine  Creek,  25  links  wide,  runs  southeast 

1340  Same ;  runs  northeast 

16.20  Same ;  runs  southeast 

18.00  Prairie. 

44.50  Timber. 

45.12  Big  Medicine  Creek,  60  links  wide,  runs  southeast 

80.00  Set  67th  mile  post 

p^-«««-  S  White  oak,  10  in.  diam.,  S.  47°    K  48  Iks. 
ijearmgs,  |     „        ^^       g  ,,      „      N.  40^  W.  25    " 

Broken,  second-rate  land. 

68th  MQe. 
4.62   Sullivan's  67th  mile-comer  found  by  both  trees. 

Coune  N.  89^  S5'  E. 

25.48    Sulliyan's  line  tree  (a  white  oak|. 

31.30   CoUins's  field ;  fence  nearly  north  and  south. 

41.25    Left  field  fence  nearly  north  and  south. 

61.50   Timber. 

72.50   Flrairie. 

80.00   Set  68th  mile  post  in  mound. 

J  Correct^  this  mile  firom  the  line  tree.) 
second-rate. 

Ooiine  N.  99R  SI'  E. 

69th  Mile. 

8.00   East  Medicine  Creek,  30  links  wide,  runs  southeast 

Timber  on  the  bank. 
17.00   Timber  open  white  oak. 
47.50   Prairie. 
80.00   Set  69th  mile  post  in  mound.    Land  rolling. 

Timber  white  oak,  elm,  and  hickory. 

Land  second-rate. 

70th  Mile. 
80.00   Set  cast-iron  monument  facing  as  before. 

Same.    Rolling  prairie. 

71st  Mile. 
80.00   Set  71st  mile  post  in  mound. 
Same. 

72dMile. 
80.00    Set  72d  mile  poet  in  mound. 


73d  Mile. 
80.00   Set  73d  mile  post  in  mound. 
Same. 
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Dist  74th  Mile. 

41.00    Stream,  15  links  wide,  runs  south.    Timber. 
47.50    Prairie. 
60.10    Stream,  10  links  wide,  runs  soathwest  Narrow  strip  of 

timber  on  banks. 
80.00    Set  74th  mile  post  in  mound. 
Land  same. 

75th  Mile. 
SOJOO    Set  75th  mile  post  in  mound. 
Same. 

76th  MUe. 
80.00   Set  76th  mile  post  in  mound. 
Same. 

77th  Mile. 
66.30   Stream,  50  links  wide,  runs  southwest    Timber. 
80.00    Set  77th  mile  post 

Ti^^'^  S  Bell  oak,  15  in.  diam.,  S.  239  W.  30  links, 
jjearmgs,^     w      «    15   "    «        N.  44^   K20      " 

Broken,  second-rate  land. 

78th  Mile. 
9.20   Sullivan's  77th  mile*  comer  found  by  both  witness-trees. 

OoiineN.880  57'£. 

47.00  Prairie. 

55.75  Smith's  field  fence  north  and  south. 

58.40  Timber. 

64.50  Prairie. 

74.00  Field  fence  north  and  south. 

80.00  Set  78th  mile  post  in  a  field. 

Land  rolling,  soil  second-rate.    Timber,  oak  and  hickory. 

79th  Mile. 
9.00   Left  field  fence  north  and  south.    Prairie. 
49.50    Timber  generally  small,  with  underbgrush. 
59.20    Stream,  10  links  wide,  ^runs  south. 
77.50    Small  prairie. 
80.00    Set  79th  mile  post  in  mound. 
Same. 

80th  Mile. 
2.50    Timber. 

14.60    Stream,  10  links  wide,  runs  south. 
41.50    Brairie. 

80.U0    Set  cast-iron  monument,-facing  as  before. 
Same. 

81st  MUe. 
40iS0    Mormon  trac  e  north  and  south. 
80.00    Set  81st  mile  post  in  mound.  '  Rolling  prairie. 
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I  ■ 

Mitioari  v.  Iowa. 

Diat  82d  Mile. 

4.90    Streani,  10  links  wide,  rans  south.    Timber  on  the  banks. 
80.00   Set  82d  mile  post  in  mound. 
Same. 

83d  MUe. 
80.00    Set  83d  mile  post  in  mound. 
Same. 

84th  Mile. 
80.00   Set  84th  mile  post  in  mound. 
Boiling  prairie. 

85th  MUe. 
80.00    Set  85th  mile  post  in  mound. 
Same. 

86th  Mile. 
29.50   Bennei's  house,  about  150  links  north. 
80.00    Set  86th  mile  post  in  mound. 
Fhdrie)  with  clumps  of  oak. 

87th  MUe. 
80.00   Set  87th  mUe  post  in  mound. 
Land  same. 

88th  MUe. 
38.50   Timber:  n 

80.00   Set  88th  mUe  post  in  mound. 

Fhdrie,  with  scattering  trees.   Sparse  timber. 

89th  MUe. 
13.34   SuUivan's  88th  mUe  corner  found  by  one  witness-tree. 

Conne  N.  SS'^  18' £. 

33.75    Stream,  50  links  wide,  runs  southeast 
65.28    SuUivan's  line  tree  (a  white  oak). 

Coone  S.  ^'^  15'  £. 

80.00   Set  89th  mUe  post 

(  mite  oak,  24  in.  diam.,  N.  15<>  W.  65  links. 
»»|      «        a     24"      <*       S.  130W.82   «' 
Poor,  broken  land. 

90th  MUe. 
3.50    SmaU  prairie,  surrounded  by  timber. 
12.82    SuUivan's.  89th  mUe  oorner. 

Coane  K.  88P  57'  £. 

15.00   Timber. 

80.00    Set  cast-iron  monument,  facing  as  before.   Timber  white 
and  black  oak,  with  undei^owth. 
Land  roUing. 

Olst  MUe.    Var.  9<^  36'  R 
12.71    SuUivan's  90th  mUe  corner. 
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_ " 

MifionrI   v.  Iowa. 
Ditt.  Conne  N.  89^  5  E. 

38.40    Small  branch  runs  soatheast. 
80.00    Set  91st  milepost 

Ti^o«««.  S  white  oak,  24  in.  diam.,  S.  7^^  E.49  links. 

jjeanngs,  |      „        «      24 "        "     N.  18  J^  K  89    " 

Land  broken,  third-rate.  Timber,  white  and  black  oak,  Sec 

92d  Mile. 
8.55    Comer  to  intersection  of  supposed  Sullivan's  line  with 
range-line  between  ranges  17  and  18  (Iowa  sur.). 

12.19  Sullivan's  91st  mile  corner. 

Conne  N.  89<>  is' E. 

34.05  Comer  to  intersection  of  supposed  Sullivan's  line  with 

range-line  between  ranges  17  and  18  (Mo.  sur.). 

43.00  JPrairie. 

46US0  Cut  off  the  southeast  corner  of  a  field. 

49.10  Left  field. 

52.00  Timber. 

54.70  West  fork  of  Chasiton,  100  links  wide,  runs  southeast. 

80.00  Set  92d  mile  post 

Tioo,.5n«a  i  White  oak,  14  in.  diam.,  S.  4^  K  41  links. 
-D^arings,  |      ^         „    ^^  ,,       ,,      j^^^^        ^^       „ 

Upland  broken,  third-rate ;  narrow  bottom  on  the  river, 
first-rate.    Timber,  white  and  black  oak,  &c 

93d  Mile. 
12.36    Sullivan's  92d  mile  comer. 
15.00    Small  branch  runs  northwest. 
19.33   Sullivan's  line  tree. 
80.(DO    Set  93d  milepost 

.^  {  White  oak,  12  in.  diam.,  N.  23P  W.  30  links. 

^g8»|       a         a         Q   u      u         g.    40   g.  40    a 

Land  broken,  third-rate.    White  and  black  oak,  hick: 
ory,  &C. 

94th  Mile. 

12.20  Sullivan's  93d  mile  corner. 

Conne  N.  89°  £. 

25.00   Prairie. 

80.00    Set  94th  mile  post  in  mound. 
Land  broken,  second-rate  soil 

95th  MUe. 
0.30    Road  northeast  and  southwest 
80.00    £!et  95th  mile  post  (in  the  bmsh)  in  a  mound. 
Land  broken,  second-rate.    Brashy,  a  few  trees. 

96th  Mile. 
63.00  Jack-oak  ffrove. 
68.50    Small  prairie,  surrounded  hj  timber. 
75.75    Small  oranch  rans  northeast 
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Dist. 

80.00   Set  96th  mile  post 

Bearings,  Burr  oak,  14  in.  diam.,  N.  11^  R  235  linkB. 
Land  broken,  second-rate.    Scrob-oak,  crab,  thorn,  &c. 

97th  MUe. 
11.80    Sullivan's  96th  mile  comer  foond  by  his  elm-tree. 

Coone  N.  8S°  33'  £. 

22.00  Heavy  timber,  more  open. 

35.00  Sparse,  open  timber. 

53.00  Thicket  of  scmb-oak,  crab,  thorn,  &c. 

80.50  Set  97th  mile  post 

TR.«^««-  i  Black  oak,    6  in.  diam.,  N.  40^  K    12Dnks. 
Hearings,  |  p^        «    12  «      «       a  29°  R  126   " 

Land  broken,  second-rate.    Timber  poor. 

98th  Mile. 

11.84  SnUivan's  97th  mile  corner,  witness-trees  defaced. 

Ck>iino  N.  89^  S'  E. 

26J$0  Small  branch  runs  north. 

29.50  Barren,  brushy  prairie. 

42.00  Sparse  timber. 

56.58  Sullivan's  line  tree  (black  oak,  24  inches  diameter). 

Course  N.  88°  Sdf  E. 

78.00   Bottom  prairie. 
80.00    Set  98th  mile  post  in  mound. 
Land  rolling,  soil  second-rate. 

99th  Mile. 

19.85  Field  fence  north  and  south ;  north  side  of  field  25  links 

north  of  line  and  parallel  with  it 
35.35   Left  field. 

37.00   Thicket  and  sparse  timber. 
42.00   Bottom  prairie,  level  and  wet 
80.00   Set  99th  mile  post  in  mound. 
Upland  is  good  soil. 

100th  Mile. 
7J50   Timber. 
12.06    Sullivan's  99th  mile  comer,  witness-trees  defaced. 

Course  N.  88°  57'  E. 

14.00  Rifi^ht  bank  of  Chariton,  150  links,  runs  southwest 
17J35  Left  bank  of  river  (by  triangulation) ;  left  bottom. 
80.00    Set  cast-iron  monument,  facing  as  before. 

Ijand  rolling,  s^^nd  rate.     Timber  good,  white  and 
black  oak,  hickory,  &c. 

lOlstMile.    Var.9^30'F 
9.00    Timber. 
12.77   Sullivan's  100th  mile  corner. 
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Dist  Conne  N.  89»  2'  E. 

2029  SuUivaii's  line  tre<). 

34.00  Low,  wet  prairie.    Land  rolling,  to  this  point, 

63.00  Timber,  upland. 

80.00  Set  lOlst  mile  post 

n      .         (  Black  oak,  14  in.  diam.,  S.  2&=>    E.  62^  Iks. 
uearmgs,  |  ^j^.^^  ^     ^^  „       «      jj  jqjo  jj.  HQ  a 

Timber  good,  white  and  black  oak,  hickory,  &c. 

102d  Mile. 
12.78    Sollivan's  lOlst  mile  comer.     Trees  defaced . 

Coane  N.  SSP  47'  E. 

54.80   Road  north  and  south. 

80.00    Set  102d  mile  post 

Tj_. iEBckory,      14  in.  diam.,  S.   4P     E.  88  Iks. 

Ueanngs,  |  ^^.^  ^^  ^g  „      „       jj  ggjo  w,  61 J  « 

Land  rather  broken.  Timber  good,  white  and  black  oak. 

103d  Mile. 
6.00    Small  branch  runs  north. 
12.40    Sullivan's  102d  nule  corner. 

Conne  N.  88P  66'  E. 

43.60   Road  nearly  north  and  south.    House  500  links  south. 

64.00   Prairie. 

77.50    Timber. 

80.00    Set  103d  mile  post 

^     .        5  Eln^  2b  in.  diam.,  N.  12^  E.  46  links. 

Hearings,  ^  20  "     "        S,  22^  W.  46     « 

Laria  roiling,  second-rate.   Timber  indifferent,  brush. 

.  104th  Mile.    Var.  8^  45'  E. 
11.96    Sullivan's  103d  mile  corner,  one  witness  [tree]  standing* 

Conne  N.  88°  S. 

12.00    Prairie. 

17.20    Field  (Veach)  fence  north  and  south. 
48.20   Left  field  fence  north  and  south. 
80.00    Set  104th  mile  post  in  mound. 
Land  rolling,  soil  second-rate. 

105th  Mile. 
80.00    Set  105th  mile  post  in  mound. 
Same. 

106th  MUe. 
52.00   Small  grove  and  thicket 
65.75    Small  branch,  runs  south. 
69.50   Prairie. 

80.00    Set  106th  mile  post  in  mound. 
Land  same. 

TOL.    X.  4 
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Missouri  v,  Iowa. 


Dist  107th  Mile. 

45.00    Grove  and  thicket 

80.00    Set  107th  mile  post 

T,      .         (  Black  oak,  12  in.  diam.,  S.  20^   E.  43  links- 
iseanngs,  <      ^^       ^     ^2  u     a      N.    8®  W.    7    " 

Land  rolling,  second-rate.     Brushy,  timber  poor. 

108th  Mile. 
12.69    Sullivan's  107th  mile  corner. 

Course  N.  87°  30'  B. 

20.00  Small  prairie. 

26.00  Timber. 

30.20  Small  branch  runs  south. 

64.50  Prairie. 

80.00  Set  108th  mile  post  in  mound.     Timber  poor. 

109th  Mile. 
80.00    Set  109th  mile  post  in  mound. 

Rolling  prairie. 

110th  Mile. 
11.40    Field  fence  north  and  south  (Wright). 
20.00   Left  field. 

70.00    Timber  and  patches  of  brush. 
75.00   House  200  links  north  of  line  (Baker). 
80.00    Set  cast-iron  monument,  facing  as  before. 

Land  rolling.     Timber  poor  and  sparse. 

111th  MUe. 
12.34   Sullivan's  110th  mile  comer. 

Course  N.  86«>  7'  E. 

80.00    Set  111th  mile  post  in  mound.    In  small  prairie,  sur- 
rounded by  dense  thickets. 

Land  broken,  second-rate.    Scrub  timber  and  smaU  prai- 
ries. 

112th  Mile. 
3.00    Heavy  timber. 
11.50    Sullivan's  111th  mile  corner. 

Course  N.  87°  56' B. 

14.50    Small  branch,  general  course  east;  the  line  runs  down  it, 

crossing  it  several  times. 
41.50    Left  branch,  course  northeast 
73.00    Same  branch  runs  south. 
76.00        ^'        ''  ''    northeast 

80.00    Set  112th  mile  post  on  SuUivan's  blazes. 

T^porJnm.  J  ^hitc  oak,  20  in.  diam.,  N.  3°     E.  119  Iks- 
uearmgs,  |       ,,        ,,    ^^  „      ,,        g  ^g ^^  ^  ^gg  ,, 

Land  good.     Timber,  white,  black,  and  burr  oak,  hick- 
ory, elm,  &C. 
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'^t  113th  Mile. 

11.09    SnlUvan's  112th  mile  comer. 

Conne  K.  880  SI' E. 

60.50   field  fence  north  and  south. 

74.75   Left  same. 

76.50    Bottom  prairie. 

80.00    Set  113th  mile  post  in  prairie. 

Bearings,  Brmr  oak,  20  in.  diam.,  N.  15|o  E.  268  links. 

Land  and  timber  as  last  mile. 

114th  Mile. 
25.00    Timber. 

33.00   Fabios  River  (west  fork),  50  links,  runs  southeast. 
50.72    Sullivan*8  line  tree. 
65.00   Barrens. 
80.00    Set  114th  mile  post 

^      .        (  Black  oak,  12  in.  diam.,  N.  42^^  W.  177  Iks. 
uearmgs,  ^      „        jj     g  ^^       j^       g  gg ^q   e.    40  " 

Land  good.     Timber,  hickory,  black  oak,  elm,  &c. 

115th  Mile. 
7.70    Field  fence  north  and  south.     Prairie. 
34.00    Left  field  fence  north  and  south. 
80.00    Set  115th  mile  post  in  mound. 
Rolling  prairie. 

116th  MUe. 
36.00    Scrub-oak  thicket 
48.00    Prairie. 

75.00    McAtee's  field  fence  north  and  south. 
80.00    Set  116th  mile  post  in  field. 
Same. 

117th  Mile. 
15.50    Left  field  fence  north  and  south 
40.00    Timber  on  Sullivan's  blazes. 
75.15   East  fork  of  Fabius,  50  links  wide,  runs  south. 
80.00    Set  117th  mile  post 

Ti    •;««-  J  Hickory,  12  in.  diam.,  S.    3Jo  E.  73  Unks. 
I5eanngs,  |         ,<       go  "       «      N.  14°  W.  91      " 

Land  good.     Timber,  hickory,  elm,  white  and  black 
oak,  &C. 

118th  Mile. 

Conne  K.  88°  17'  £. 

65.00   Prairie. 

80.00   Set  118th  mile  post  in  mound. 

Land  good.     Timber,  burr  and  black  oak,  hickoiy,  &C., 
and  brush. 

119th  Mile. 
9.25   Field  fence  north  and  south. 
19.40   Left  field  near  southeast  corner.     Thicket 
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Miffovri  V.  Iowa. 
IMft 

53^    Hlckoiy  branchi  15  links  wide,  nms  east-BOutheast. 
80.00    Set  119th  mile  jpost  in  black-oak  thicket 

T,^^  .„^  C  Blactoak,  8  in.  diam.,  8.  38^  W.  15*  links. 

Deanngs,  ^     a        a   g  a       u     N.    6<^  K  14|     ^ 

Land  second-rate.   Timber  poor,  black  oak  ajdd  hickory. 

130th  MUe. 
3iN>  Prairie. 

8Q.00   Set  cast-iron       nnment,  facing  as  before. 
Boiling  prairie. 

2l8t  MUe. 
80.00   Set  12l8t  mile  post      mound,  edge  of  thicket 
Same. 

122dMUe. 
13J0O   Branch,  10  links  wide,  runs  south.    Timber  thicket 
17.55   Range-line  between  ranges  12  and  13. 
29.50   Ftairie. 
40.00  Jack-oak  thicket 
8000   Set  122d  mile  post 

Bearings,  Jack  oak,  6  in.  diam.,  S.  12^  E.'47  links. 
Land  second-rate.     Timber  poor. 

123d  Mile. 
15.04   Sullivan's  line  tree  (a  black  oaK;  noted  as  a  hickory). 

Copne  N.  88«  18'  B. 

20.00   House  300  links  south  (J.  N.  Bish). 

23100    Touched  northeast  corner  of  field. 

81.50   Small  low,  wet  prairie,  extending  south. 

45.00   Timber. 

53J30    Wyacondah  Creek,  40  links  wide,  runs  southeast 

S63D   Enter  creek,  running  east 

59.70   Left  same  creek,  running  southeast 

67.00    Cut  off  south  comer  of  field. 

69.00   Brushy  prairie. 

80.00    Set  1^  mile  post 

Bearings,  White*  oak,  24  in.  diam.,  S.  28}<^  W.  54  links. 

Land  brushy,  timber  poor. 

124th  Mile. 
Id50   Prairie. 
15.00   Thicket  and  a  few  trees. 
29«50   Open  prairie.    House  300  links  south. 
33.00    Touched  northwest  comer  of  a  field. 
80.00    Set  124th  mile  post  in  mound. 

Land  rolling.    Timber  poor,  with  undergrowth. 

125th  Mile. 
80.00   Set  125th  mile  post  in  mound. 
Boiling  prairie. 
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^^.  126th  Mile.  ~" 

46.00    Timber. 

47.00   Branch,  25  links  wide,  runs  south-soaiheast 

62.00    Prairie. 

63.50    Thicket  of  black  and  jack  oak. 

71.00    Prairie. 

80.00    Set  126th  mile  post  in  moand. 

Land  as  usual. 

127th  Mile. 
29.00   Drain  runs  southeast 
80.00    Set  127th  mile  post  in  mound. 

Boiling  prairie. 

128th  MUe. 

30.20    Small  branch  runs  southeast    Small  grove. 
80.00    Set  128th  mile  pdst  in  mound 
Rolling  prairie. 

129th  MUe. 
10.84    Sullivan's  128th  mile  corner. 

CouTM  N.  87<>  58'  B. 

13.00    North  point  of  a  grove. 
80.00   Set  129th  mile  post  in  mound. 
Same. 

130th  MUe. 
80.00   Set  cast-iron  monument,  facing  as  before. 
Same. 

13l8t  MUe. 
53.50    Small  branch  runs  southeast    Timber  on  banks. 
80.00    Set  131st  mile  post  in  mound. 
Same. 

132d  MUe. 
80.00    Set  132d  mUe  post  in  mound. 
Same. 

133d  MUe. 
13.00   Branch,  10  links  wide,  runs  southeast     Timber. 
13.5d   SuUivan's  132d  mUe  corner. 

Course  N.  sr*  SC  E. 

80.00   Set  133d  mile  post  in  mound. 
Same. 

134th  MUe. 

16.50  Field  fence  nearly  north  and  south. 

28.40  Left  field.     Thicket  and  sparse  timber. 

54.50  SmaU  wet  prairie. 

59J25  Timber.    Thicket 

61.50  Creek  15  links  north  of  Une. 

63.50  Little  Fork  Creek,  40  links  wide,  runs  south. 

4* 
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Dist: 

67.80   SoUivan's  line-tree. 
80.00    Set  134th  mile  post 

Tj      .        (  Burr  oak,  10  in.  diam.,  N.  35°  K  69  links. 

iseanngs,  <  m^ji^ory,  14   "       "      S.  46^  E.  89     « 

Land  gooa    Timber  poor.    Dense  midergrowth. 

Comne  N.  SflP-E 

135th  Mile. 
35.00   Brushy  prairie. 
46.10   Field  fence  north  and  south.    Thicket     Field  is  waste 

ground. 
57.50   Left  field.     Thicket 
58.00    House  250  links  south  r  Circles). 
60.85    Small  branch  runs  south.    Brushy  prairie. 
62.00    Road  to  Keozanqua,  north  and  south. 
80.00    Set  135th  mile  post  in  mound. 
Prairie,  with  toish  and  thickets. 

136th  Mile. 
5.00   Roxd  to  Farmington  a  little  north  of  east 
11.50    Touched  northwest  corner  of  a  field  in  a,  lane. 
30.75    Touched  southeast  comer  of  another  field.    Prairie. 
60.00    Northeast  comer  of  a  field,  12.00  south. 
80.00    S^t  136th  mile  post  in  mound. 
Rolling  prairie. 

137th  MUe. 
22.00   Road  to  Farmington  east-northeast 
60.00   Brushy  barrens. 
80.00    Set  l^th  mile  post  in  moimd. 
Same. 

138th  Mile. 
27JJ0   Prairie. 

30.00   A  small  drain  rans  northwest 
42.00   A  field  fence  north  and  south. 
71.60   Left  field  fence  north  .and  south.    Prairie. 
80.00   Set  138th  mile  post  in  mound. 
Same. 

139th  Mile. 
21.00   Timber. 

25.00   Small  stream  runs  north. 
26.50    Prairie. 

66.00   Road  northeast  and  southwest 
60.00    Set  139th  mile  post  in  mound. 
Rather  level,  second-rate. 

140th  Mile. 
6i50    Sparse  timber  and  barrens. 
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14.83  Sullivan's  139th  mile  cpraer. 

Coiine  N.  87^  24'  E. 

75.00    Heavy  timber. 

80.00    Set  cast-iron  monument,  facing  as  before. 

Land  rolling.    Timber,  black  and  white  oak,  hickory, 
and  dense  undergrowth  of  same,  with  crab,  tic 

141($  MUe. 
14.54    Sullivan's  140th  mile  corner. 

Coune  K.  87°  56'  £. 

38.76   Big  iFox  River,  50  links,  runs  a  little  east  of  south. 

49.84  Same,  runs  north. 

56.50  Same,  runs  east-southeast. 

59.25  Same,  runs  north. 

77.00  Enter  river,  runs  southeast 

80.00  Left  same,  and  set  14l8t  mile  post  on  the  bank. 

Beiirin«i  1  ^^'^*^»    ^2  in.  diam.,  N.  65^  E.  128  links. 
^^°8«'  j  Ehn,     24   «      «      S.  15^  W.  58     ^ 
Land  on  nver  level ;  other,  same  as  last 

142d  MUe. 
8J30   Fox  River  runs  south. 

13.85  Sullivan's  141st  mile  comer. 

Coane  N.  88°9'E 

23.00  Fox  River  runs  north. 

25.00  Same,  (<     south. 

35.00  Enter  river,  «     east 

40.70  Left       **     ^     southeast 

43.00  Prairie. 

75.00  Timber.    Upland. 

80.00  Set  142d  mile  post 

Bearini^  i  ^^^^  ^^>  ^^  ^"-  *^"^»  ^'  ^i^  E- 115  links. 
uearmgs,|  ^        ^q  ^       ,,    ^^^^         ^^    ^ 

Land  level,  second-rate.     Timber  poor;  dense  under- 
growth. 

143d  Mile. 
49.50   Road  to  Churchville  runs  southeast 
80.00    Set  143d  mile  post  in  mound  (in  the  brush). 
This  is  exceedingly  brushy ;  scrub  oak,  &c. 

144th  MUe. 
11.80   SuUivan's  143d  mile  corner. 

Couree  N.  87°  15'  E. 

SOXX)   Set  144th  mile  post 

Bearln^«  I  White  pak,  10  in.  diam.,  S.  10^  W.  28  links. 
oemngf^,  (  «      10  «       "      N.  29^  R   81    « 

This  mUe  is  brushy ;  barrens. 
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Dift  145th  Mile. 

2^  Prairie.    Barrens. 

43.00  Brasby  barrens. 

80.00  Set  145th  mile  post  in  brash. 

-R^o^nopo  J  Burr  oak,  14  in.  diam.,  South  76  links, 
ueanngs,  |         u        iQ  u      u      North  84    « 

Baifens. 

1  I6th  MUe. 
12.00   SuUivan's  145th  mile  corner. 

CouM  K.  sr*  as' s. 
29.50    Prairie. 

46.50   Touched  northwest  comer  of  a  field,  a  lane  runs  parallel 

with  and  25  links  north  of  the  line. 

57.50    House  50  links  north  f  William  Hatton). 

67.50   Lane  turns  south,  fiela  fence  north  and  south. 

74.00   Left  field  fence  north  and  south.    Prairie. 

80.00   Set  146th  mile  post  in  mound. 

Land  as  before. 

147th  Mile. 
12.00   Thicket 
42.00   Praurie. 
69.00    Thicket 
80.00    Set  147th  mile  post  in  thicket 

Bearings,  Red  oak,  30  in.  diam.,  S.  46^  E.  256  links. 

Barrens. 

148th  MUe. 

3.00   Branch,  6  links  wide,  runs  north. 
30.00    Prairie. 

58.50    Field  fence  north  and  south. 
61.00   Road  to  Churchville  north  and  south. 
80.00   Set  148th  mile  post  in  a  field. 
Prairie,  with  brushy  barrens. 

149th  MUe. 

3.90   Left  field  fence  north  and  south. 
30.00   Brush  and  timber. 
59.00   Road  north  and  south. 
80.00    Set  149th  mile  post  in  edge  of  a  small  prairie. 

Bearings,  Burr  oak,  12  in.  diam.,  S.  li^^  E.  172  links. 
Land  good.     Timber  indifferent,  burr  and  black  oak, 
hickory,  elm,  &c.,  with  a  dense  undergrowth. 

150th  MUe. 
3.50    Timber. 

80.00    Set  150th  mile  post 

T^ooi^n^.  J  White  oak,  10  in.  diam.,  N.  27^  W.  93  links, 
oeanngs,  |  «        20  «      "       S.  30^  E.  90   " 
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Land  brokeiiy  second-rate.     Timber,  white  and  blade 
oak,  hickory,  &C.,  anderbmsh. 

ISlst  Mile. 
4.90   A  small  saltpetre  cave,  noted  by  Sollivan. 

41.50   River  bottom. 

51.00   Set  a  cast-iron  monument  on  the  bank  of  the  Des  Moines 
River,  with  the  words  ^  State  Line"  facing  the  Wjest, 
and  the  word  <^ Missouri"  facing  the  soatib,  and  the 
•word  ^  Iowa  "  facing  the  north. 

51.80  Snllivan's  terminus  on  the  lower  bank  found  by  one 
witness-tree  still  standing.  River  bottom  rich.  Tim- 
ber, white  and  black  oak,  hickory,  lind,  elm«  ^ 

SepUmber  18, 1850. 

Keokuk^  September  30, 1850. 

We  certify  the  foregoing  to  be  the  correct  field  notes  of  tUe 
survey  of  the  boundary  between  Iowa  and  Missouri,  as  run 
by  us. 

R.  Walker, 
Surveyor  on  the  part  of  MUsouri. 

Wm.  Dewey, 
Surveyor  on  the  part  of  Jbwa* 

And  the  report  of  the  Hon.  Robert  W.  Wells  and  Henry  B. 
Hendershott,  which  is  above  referred  to,  and  which  was  made 
to  the  last  term  of  this  court,  is  as  follows :  — 

To  THE  Honorable  the  Supreme  CouftT  of  the  United 

States. 

.  The  undersigned,  appointed  by  this  honorable  court  com- 
missioners  in  the  above  cases,  to  establish  the  boundary  line 
between  the  States  of  Missouri  and  Iowa,  respectively  report 
that,  upon  being  furnished  with  copies  of  the  decree,  they,  in 
compliance  therewith,  addressed  letters  to  the  chief  magistrates 
of  those  Stetes,  through  their  Secretaries  of  State,  respectfully 
requesting  the  cooperation  and  assistance  of  the  State  author- 
ities in  the  performance  of  the  duties  imposed  on  the  commis- 
sioners by  said'  decree ;  and  they  received  assurances,  in  an- 
swer to  theii;  letters,  of  aU  the  aid  and  assistance  within  their 
power. 

The  Oovernor  of  the  Stete  of  Missouri  consented  to  consider 
an  appropriation  of  two  thousand  dollars,  made  by  the  General 
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Assembly  for  the  purpose  of.  conducting  the  suits,  as  appli- 
cable to  the  estabushment  of  the  boundary  by  the  commis- 
sioners ;  and  a^eed  to  place  that  sum  at  tbeir  disposal  for  that 
object 

The  Governor  of  the  State  of  Iowa  entertained  the  opinion, 
it  is  understood,  that  no  appropriation  had  been  made  by  the 
Legislature  of  that  State,  applicable  to  the  survey  of  the  boun- 
dary, but  endeavored  to  obtain  the  necessary  funds  from  other 
sources ;  and,  as  the  undersigned  are  advised,  obtained  them. 
But  the  commissioners  were  not  informed  of  this  until  about 
the  23d  of  October  last,  —  then  too  late  to  procure  the  neces- 
sary assistants,  fit  out  an  expedition,  travel  to  the  place  of 
commencing  operations  and  complete,  the  work  in  the  field, 
before  the  weather  would,  in  all  probability,  become  too  inclem- 
ent in  the  vast  and  high  prairies  through  which  the  line  will 
pass.  As  the  grass  in  the  prairies  is  burned  in  October,  there 
would  also  be  some  difficulty,  after  ^that,  in  procuring  proven- 
der for  the  teams  necessary  for  the  transportation  of  the  bag- 
gage, provisions,  and  monuments. 

For  these  reasons,  and  others  with  which  it  is  unnecessary 
to  trouble  the  court,  the  commissioners  resolved  not  to  attempt 
the  work  in  the  field  until  the  opening  of  the  spring. 

The  commissioners  have  procured  all  the  monuments  neces- 
sary for  the  line.  Three  are  of  the  size  and  description  directed 
in  the  ded^e.  Nineteen  other  cast-iron  monuments,  six  of 
which  are  four  feet  long,  eight  inches  square  at  the  base,  and 
five  inches  square  at  the  top,  to  be  placed  at  intervals  of  thirty 
miles ;  and  thirteen  of  which  are  seven  inches  square  at  the 
base,  and  four  inches  square  at  the  top,  and  four  feet  long. 
These  nineteen  monuments  each  have  the  word  <'  Missouri " 
on  one  iside,  and  <<Iowa"  on  the  opposite  side,  and  the  word 
^  Boundary "  on  the  other  opposite  sides,  strongly  cast  into 
the  metal.  AU  the  monuments  are  csist  solid;  and  will  weigh 
about  13,000  pounds,  and  cost  three  cents  per  pound. 

A  drawing  of  the  largest  sized  monument  is  annexed.  The 
others  are  similar  in  form,  except  as  herein  before  mentioned. 

All  of  which  is  most  respectlully  submitted. 

H.  B.  Hbndershott, 
R.W.  Wells. 

November^  1849. 
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And  sdid  reports  not  having  been  excepted  to  by  either  of 
the  parties,  they  are  therefore  respectively  confirmed  and  adopt- 
ed by  this  court  From  said  reports,  it  appears  that  the  old 
northwest  comer  of  the  Indian  boundary  line,  made  by  John 
C.  Sullivan  in  the  year  1816  ^and  referred  to  in  our  former 
decree),  is  found  to  be  at  forty  aegrees  thirty-fouf  minutes  and 
forty  seconds  of  north  latitude,  and  at  about  ninety-four  de- 
grees thirty  minutes  of  west  longitude  from  Greenwich ;  that 
at  said  ^  northwest  comer"  was  planted  a^ large  cast-iron  mon- 
ument, weighing  between  fifteen  and  sixteen  hundred  pounds, 
four  feet  six  inches  long,  squaring  twelve  inches  at  its  base, 
and  eight  inches  at  its  top.  This  monument  is  deeply  and 
lefi[ibly  marked  with  the  words  (strongly  cast  into  the  iron) 
^  SCssouri"  on  its  south  side,  and  <<  Iowa"  on  its  north  side, 
and  ^  State  Line  "  on  the  east. 

Audi  this  court  doth  adjudge  and  decree,  that  said  monument 
doth  mark  and  witness  the  true  northwest  corner  of  the  Indian 
boundary  lines,  as  run  by  John  C.  Sullivan,  in  1816.  And  the 
precise  comer  is  hereby  established  and  declared  to  be  in  the 
centre  of  the  top  of  said  monument 

Said  reports  further  show,  that  from  the  monument  a  line 
was  ran  due  west,  on  a  parallel  of  latitude,  to  the  eastern  bank 
of  the  Missouri  River ;  Which  line  appears,  by  the  field  notes 
accompanying  the  .reports,  to  be  sixty  miles  aiid  sixty-one 
chfdns  in  length.  And  it  further  appears,  by  the  reports  and 
field  notes,  that  the  commissioners  caused  to  be  planted  cast- 
iron  pillars  in  the  line  running  west  from  the  old  northwest 
comer,  at  intervals  of  ten  miles  apart,  with  the  word  ^  Boun- 
dary "  cast  in  the  iron,  on  the  east  side  and  on  the  west  side 
of  said  pillars;  and  the  word  <<Iowa"  facing  on  the  north; 
and  the  word  <*  AGssouri"  facing  on  the  south. '  That  in  run- 
ning west,  one  such  pillar  was  planted  at  the  end  of  ten  miles 
from  the  old  northwest  comer ;  another  at  the  end  of  twenty 
miles ;  a  third  at  the  end  of  thirty  miles ;  a  fourth  at  the  end 
of  fortv  miles ;  and  a  fifth  at  the  end  of  fifty  miles.  And  at 
the  end  of  sixty  miles  was  planted  a  monument  similar  to  that 
erected  at  the  old  northwest  comer,  marked  <<  Missouri "  on  its 
south  side,  ^  Iowa  "  on  its  north  side,  and  ^  State  Line  "  on  the 
east  This  monument  stands  sixty-one  chains  east  of  the  east- 
era  bank^  of  the  INfissouri  River,  on  firm  ground,  the  bottom 
lands  beyond  being  soft  and  subject  to  overflow;  for  which 
reason  the  monument  was  planted  so  far  east  of  the  river. 
From  this  last  monument,  the  line  runs  due  west,  on  a  parallel 
of  latitude,  through  a  cottonwood-tree  thirty  inches  in  diameter, 
notched  on  the  east  and  west  sides,  and  marked  with  the  letter 
<*  L"  on  the  north,  an4  the  letter  "  M."  on  the  south.     And  on 
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the  bank  of  the  Missoari  River,  sixty^^one  cbaiDB  weat  of  the 
iron  monament  last  planted,  a  wooden  post  is  set  in  the 
fffoand,  with  two  cotton  wood  pointers,  —  one  of  ten  ibehea 
diameter  standing  8.  67^  EL  6  links ;  and  the  other  at  N.  21^ 
W.  12  links. from  the  wooden  post  And  said  line  having 
been  ran  and  marked  according  to  oar  former  decree,  it  is 
therefore  now  adjudged  and  decreed,  that  the  trae  and  proper 
boundary  line  between  the  States  of  Missoari  and  Iowa,  ex- 
tending west  from  the  centre  of  the  monament  standing  at 
Sullivan's  old  northwest  corner,  runs  through  the  centre  of  the 
five  iron  piUars  and  the  monument  near  the  Missouri  lUv- 
er;  and  through  the  cottonwood-tree  above  described;  and 
through  the  centre  of  the  wooden  post  planted  by  the  com- 
missioners on  the  eastern  bank  of  the  river;  and  then  due 
west  on  a  parallel  of  latitude  to  the  middle  of  the  Missouri 
Biver. 

And  it  further  appears  from  the  report  of  said  commission- 
ers, that,  pursuant  to  our  'iprmer  decree,  they  had  ascertained 
and  re-marked  Sullivan's  line,  as  run  and  marked  by  him  in 
1816,  extending  eastwardlv  from  the  old  ^  northwest  corner,*^ 
above  described  and  estaolished.  Sullivan's  line,  as  run  and 
marked  in  1816,  from  said  comer  east,  to  the  Des  Moines  Riveri 
was  found  not  to  be  a  due  east  line ;  but  that  more  or  less 
northing  should  have  been  made  in  the  old  line.  Nor  is  it  a 
straight  line,  as  sudden  deviations  amounting  to  from  one  to 
three  degrees  frequently  occur ;  and  it  rarely  happens  that  any 
two  consecutive  miles  pursue  the  same  direction.  It  also  ap- 
pears, that,  if  the  whole  line  was  reduced  throughout  to  a 
straight  line,  its  southing  would  be  about  two  degrees  from  a 
due  east  line. 

The  length  of  this  line  is  one  hundred  and  fifty  miles  fifly- 
one  chains  and  eightv  links,  from  the  old  northwest  corner  to 
the  western  bank  of  the  Des  Moines  River.  At  the  end  of 
each  intermediate  space  of  ten  miles,  on  tracing  Stilli van's  Kne 
fix>m  the  old  northwest  comer  eastwardly,  cast-iron  pillars  were 
planted,  of  a  similar  description  to  those  erected  in  the  western 
part  of  the  line  between  the  old  northw^t  corner  and  the 
monument  near  the  Missouri  River.  These  pillars  were  plant- 
ed in  Sullivan's  line  as  found  at  the  particular  point;  but  as 
the  line  was  bending  in  the  ten  mile  spaces  between  the  pil- 
lars, it  was  found  necessary  to  erect  wooden  posts,  at  the  ter* 
mination  of  each  mile,  in  order  to  mark  the  line  with  mora 
accuracy.  In  the  prairies  the  mile  posts  are  marked  with  the 
letters  *'  B.  L."  facing  the  east,  the  letter  **  L"  facing  the  north, 
and  the  letter  '^  M."  facing  the  south  ;  and  the  number  of  the 
mile  is  marked  on  the  west  face  of  the  post     Where  timber 

VOL.  X.  5 


50  SUPREME    COURT. 

Mittoari  v.  Iowa. 

exists,  the  ntimber  of  the  mile  is  marked  on  witness-trees 
or  pointers,  with  the  letter  approprip^te  to  each  State ;  there 
being  one  tree  marked  on  each  side  of  the  line,  whenever  it 
was  possible  so  to  do.  The  foot  of  each  witness-tree  is  marked 
with  the  letters  B.  L. 

In  all  cases  where  posts  are  set  in  mounds,  the  pit  is  invaria- 
bly  nine  links  west,  to  designate  it  from  other  surveys. 

At  the  end  of  the  one  hundred  knd  fiftieth  mile,  no  iron  pil- 
lar was  planted,*  because^ at  fifty-one  chains  west  of  this  point, 
the  Des  Moines  River  was  reached ;  and  there,  according  to 
our  former  decree,  a  large  monument  vtras  planted,  of  similar 
description  to  that  placed  at  the  old  northwest  corner,  with  the 
words  <' State  line"  facing  the  west,  the  word  '<  Missouri" 
facing  the  south,  and  the  word  <'  Iowa"  facing  the  north. 

And  the  re-marking  of  Sullivan's  line  as  above  set  forth, 
partlv  with  wooden  posts  at  the  termination  of  each  mile,  hav- 
ing Been  submittal  to  the  counsel  of  the  parties,  it  was  by 
them  deemed  sufficient,  because  the  public  surveys  of  the 
lands  of  the  United  States  are  to  be  governed  and  closed  on 
said  line  as  run  by  the  commissioners;  and  therefore  .private 
titles  will  be  established  on  both  sides,  the  State  line  bein^ 
Ijie  dividing  boundary  of  such  private  rights.  And  in  these 
views  of  the  counsel  the  court  concurs.  It  is  therefore  ad- 
judged and  decreed)  that  Sullivan's  line  is  ^tablished  to  run 
through  the  wooden  mile  posts  and  the  cast-iron  pillars  planted 
ten  miles  apart  on  said  line;  and  that  the  true  and  proper  di- 
viding line  between  the  States  of  Missouri. and  Iowa,  east  of 
the  monument  erected  at  the  *'old  northwest  comer,"  begins 
at4he  centre  of  said  monument,  and  runs  eastwardly,  (southing 
about  two  degrees  of  a  true  east  line,)  through  the  centre  of 
each  wooden  post  and' iron  pillar,  to  the  centre  of  the  monu- 
ment erected  on  the  bank  ot  the  Des  Moines  River.  And  it  is 
further  acljudged  and  decreed,  that  a  straight  line  from  one 
mile  post  to  another,  and  from  a  mile  post  to  a  pillar ;  and 
from  the  last  mile  post  to  the  monument  on  the  bank  of  the 
Des  Moines  River,  is  the  true  and  proper  line,  and  that  such 
straight  line  shall  conclude  all  other  marks.  And  it  is  further 
adjudged  and  decreed,  that  a  line  extended  north  eighty-seven 
degrees  thirty-eight  minutes  east,  from  the  centre  of  the  mon- 
ument erected  on  the  bank  of  the  Des  Mqines  River  to  the 
middle  of  said  river,  is  the  true  and  proper  boundary  line  be- 
tween the  ^tates  of  Missouri  and  Iowa  west  of  said  monument. 

And  this  court  haying  had  submitted  to  its  consideration 
what  amount  of  compensation  should  be  allowed  to  the  dif- 
ferent commissioners,  and  to  the  surveyors  employed  by  tbem, 
for  services  performed  in  running  and  marking  the  line  in  con- 
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troveny ;  and  also  the  amoant  of  expensM  incurred  in  per- 
forming the  duties  imposed  on  said  commissioners  by  our  for- 
mer decree;  and  these  matters  having  been  referred  to  the 
derk  of  the  oomt  to  ascertain  the  proper  compensation  and 
charges,  and  he  having  reported  thereon;  and  also  on  other 
costs  and  charges  incident  to  the  suit :  and  said  report  not 
being  excepted  to,  is  in  all  things  confirmed,  and  which  report 
i^  in  the  words  and  figures  following,  to  wit:  — • 

To  The  Honorable  Chief  Justice  and  Associate  Justices 
OP  THE  Supreme  Court  op  the  United  States. 

Pursuant  to  an  order  of  this  honorable  court  made  the  12th 
instant,  in  the  case  of  the  State  of  Missouri  and  the  State  of 
Iowa,  now  pending  <m  bill  and  cross  bill,  the  undersi^^neci,  af- 
ter a  careful  examini^on  of  witnesses  and  all  the  sources  of 
information  within  his  reach,  respectfully  reports :  — 

L  That  the  $  8  per  diem,  which  the  commidsiuiiers  agreed 
to  pay  each  of  the  surveyors  in  the  field,  is  a  fair  and  reasona- 
ble compensation  for  their  labors. 

2.  That  1 10  per  day  to  each  of  the  three  commissioners 
while  engaged  in  this  duty  is  a  fair  and  reasonable  compensa- 
tion for  &eir  services ;  —  and  that  a  further  per  diem  of  |^  2  to 
each  of  the  two  commissioners  engaged  in  the  field  would  be 
a  reasonable  and  proper  allowance  on  account  of  their  personal 
expenses. 

3.  That  the  statement  of  the  expenditures  by  the  commis- 
sioners, and  of  their  purchases,  appears  to  be  very  moderate 
and  reasonable. 

4.  That  the  whole  expense  of  the  survey  amounted  to 
$  10,88041. 

6.  That  each  of  the  said  States  advanced  $  2,000. 

6.  That  the  commissioners  realized  from  sales  of  camp  furni- 
ture $  13.15. 

7;  That  the  instruments  purchased  by  the  commissioners  for 
the  survey  (which  cost  $  247 J32)  have  been  retained  by  them 
for  safe  keeping,  subject  to  the  order  of  this  court 

8.  That  the  fees  now  due  to  the  clerk  of  this  court,  and  up 
to  this  term,  by  both  parties  in  this  case,  amount  to  $  48.67. 

Lastly,  That  in  a  detailed  account,  stated  upon  the-  preced- 
ing basis  and  hereto  appended,  each  of  the  said  States  is 
charged    with   $3|457.96|,  being  a  moiety  of  the  balance 
$6,867.26)  due  on  the  survev,  and  a  moiety  of  the  fees 
$  48.67J  now  due  the  clerk  of  this  court 

All  of^  which  is  respectfully  submitted  by 

Wm.  Thos.  Carroll, 

17  December  1850.  CUrk  of  Supreme  Court  U.  8. 
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Tke  Slates  of  Missouri  and  lowa^  in  Account  wUh  the  AdiusU 
ment  of  the  Boundary  Line  between  them.         Ar» 

To  22  cast-iron  moimmeDts,         •        •        •        .    $  386.95 

^   Freight,  transportation!  and  expenses  on  same,       246.40 

*^  Camp  furniture,  provisions,  expenses  in  going 
to  and  returning  from  the  line,  and  upon  the 
line,  postages,  stationery,  hire  of  horses,  ex- 
penses in  going  to  'and  returning  from  Iowa 
City,  Jefferson  City,  ami  8t  Louis,    •        •  826.92 

^  Wages  to  bands  in  the  field,    ....     1,718.92 

**   Wm.  Dewey,  surveyor,  for  184  days,  at  $  8 

per  day, 1,472.00 

"    Kobt  Walker,  surveyor,  for  183  days,  at  $  8 

per  day, 1,464.00 

•*  Robert  W.  Wells,  commissioner,  for  15  days, 

at  $  10  per  day,    •        .        .        ;        •         •       150.00 

^  William  O.  Minor,  commissioner,  for  177  days, 

at  $  12  per  day, 2,124.00 

^  Henry  B.  Hendershott,  commissioner,  for  187 

days,  at  1 12  per  c  ay,    .        .        .        •        .    2,244.00 

^  Sextant,  barometer  and  thermometer,  solar 
.  compass,  and  other  instruments  necessary  for 
.    the  survey,      .        .        .        .'       .        .        ;       24752 

^  Fees  now  due  the  clerk  in  the  case  pending  in 

Supreme  Court  U.  8. 48.67 

$  10,929.08 

Contra.  Or. 
By  Cash  received  from  State  of  Missouri,  •        •    $  2,000.00* 

>^   Cash  received  from  State  of  Iowa,  .        .        •  2,000.00 

^    Proceeds  from  scde  of  camp  equipage,         •  .     13.15 
^   Balance,  of  which  1 3,457.96^  is  due  by  the 
State  of  Missouri,  and  $  3,4d7.96|  is  due  by 

the  State  of  Iowa, 6,915.98 

$10,929.08 

And  it  appearing  to  the  court  here,  that  there  will  be  due  to 
the  derk  ot  this  court,  for  the  duties  devolved  on  him  by  this 
decree,  and  for  the  services  performed  by  him  at  this  term,  the 
further  sum  of  sixty-three  dollars  and  sixty  cents,  in  addition 
to  the  forty-eight  doUars  and  sixty-seven  cents  stated  in  his 
report  to  be  now  due  him ;  and  it  also  appearing  to  the  court, 
that  the  said  derk  should  be  allowed,  for  making  his  report,  for 
carrying  on  the  correspondence  inddent  to  this  cause  and  pay- 
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iiig  the  expense  thereof,  and  abo  in  oonaideration  oi  any  fa- 
tore  sendoe  to  be  performed  by  him  in  the  progress  of  this 
causey  the  farther  sam  of  fifty  dollars ;  it  is  thereupon  ordered 
and  decreed,  that  said  commissioners,  Hendershott  and  Minor, 
do  pay  to  the  clerk  of  this  court,  in  full  discharge  of  all  costs 
ana  charges  that  have  now  accrued  or  that  may  hereafter  ac- 
crue for  any  service  done  or  to  be  performed  by  the  said  derk, 
in  the  progress  of  this  cause,  the  som  of  $  162.27  out  of  the 
first  moneys  receiyed,  by  them  under  this  decree. 

And  it  appearing  that  certain  advances  had  been  made  by 
the  States  of  Missouri  and  Iowa,  respectively,  to  the  commis- 
sioners, and  said  advances  havinff  oeen  cremted,  it  now  ap- 
pears that  the  State  of  Missouri  is  bound  to  pay  the  further 
sum  of  $  3,514.761 ;  !and  that  the  State  of  Iowa  is  bound  to 
pay  the  further  sumf  of  $  3,S1476|  of  the  charges  and  costs 
of  the  controversy. 

And  it  is  ordered  and  decreed,  that  the  State  of  IVCssouri 

y  over  the  said  sum  of  $  3,514.761,  and  that  the  State  of 
Jowa  pay  over  the  said  sum  of  $  3,514.76|,  to  the  commis- 
sioners,  Henry  B.  Hendershott  and  William  G.  Minor,  in  final 
and  full  discharge  of  their  portions,  respectively,  of  said  costs 
and  charges. 

And  it  is  further  ordered  and  adjudged,  that  said  commis- 
sioners receive  the  several  sums  of  moneys  and  distribute  and 
pay  over  the  same  to  those  entitled  thereto,  according  to  the 
report  of  the  derk  of  this  court 

And  .it  also  appearing  that  certain  instruments  purchased  by 
the  said  commissioners  are  retained  by  them,  sulqect  to  the 
order  of  this  court,  it  is  further  ordered  Uiat  the  commissioners 
dispose  of  the  said  instruments  at  such  times  and  places,  and 
on  such  terms,  as  to  them  may  seem  most  advantageous  for 
the  interests  of  the  parties  to  tUs  suit;  and  that  they  pay  the 
nroceeds  of  the  sales  into  the  treasuries  of  the  said  States  of 
Missouri  and  Iowa,  respectively,  that  is  to  say,  one  half  of 
the  proceeds  into  each  treasury,  and  take  receipts  from  the 
proper  officers  for  the  moneys  paid. 

And  it  is  further  ordered,  that  said  commissioners,  Hender- 
shott and  Minor,  report  to  the  next  term  of  this  court  the 
manner  in  which  they  have  executed  the  duties  hereby  im- 
posed upon  theiti ;  and  to  which  end  this  cause  is  kept  open. 

And  it  is  ordered,  that  the  cl^rk  of  this  court  do  forthwith 
transmit  to  his  Excellency,  the  Governor  of  the  State  of  Iowa, 
a  copy  of  this  decree  (including  the  reports  of  the  commission- 
ers^  surveyors,  and  clerk,  together  with  a  copy  of  the  field  notes 
ot  said  surveyors),  duly  authenticated  under  the  seal  ci  this 
court 

6* 


M  SUPREME  COURT 


Webster  v.  Cooper. 


And  it  is  farther  ordered,  that  a  similar  copy  in  aO  respects 
be  by  said  derk  forwarded  to  his  Excellency,  the  Governor  of 
the  State  of  Missouri. 

And  it  is  further  ordered,  that  the  clerk  forward  a  copy  to 
each  of  said  commissioners,  Hendershott  and  Minor,  of  the 
order  refenring  the  matter  of  costs  and  charges,  the  clerk's  re- 
port thereon,  and  so  much  of  the  foregoins^  decree  as  respects 
the  costs  and  charges,  for  the  guidance  of  said  commission- 
ers in  the  performance  of  their  duties  in  this  respect. 


Henbt  Wbbsteb,  Plaintiff,  v.  Petbr  Uooper. 

Wbere  it  appear*  that  the  whole  case  has  been  certified  pro  firma^  in  order  to  take 
the  opinion  of  this  court,  without  anj  actaol-  division  of  opinion  in  the  Circuit 
Court,  the  practice  is  irregular,  and  the  case  must  be  remanded  to  the  Circuit  Court 
to  be  proceeded  in  acoonung  to  law. 

The  decision  of  this  court  in  the  case  of  Nesmith  and  others  v.  Sheldon  (6  How- 
ard, 41)  affirmed. 

This  case  came  up  on  a  certificate  of  division  of  opinion, 
pro  formoj  between  the  judges  of  the  Curcuit  Court  of  the 
United  States  for  the  District  of  Maine. 

It  was  a  real  action,  in  which  the  plaintiff  demanded  a  cer- 
tain parcel  of  land  situated  in  Pittston,  in  the  county  of.  Ken- 
nebec  and  State  of  Maine,  and  claimed  title  under  the  will  of 
one  Florentius  Vassal,  made  in  England  in  1777. 

Most  of  the  points  of  division  certified  arose  upon  the  con- 
struction of  this  will,  and  the  remainder  were  upon  the  right  of 
the  plaintiff  to  maintain  the  action,  and  the  rule  of  Estimation 
as  to  improvements';  covering  in  fact  the  whole  case. 

The  cause  was  argued  by  Mr.  Dexter  and  Mr.  E.  H.  Daveis^ 
for  the  plaintiff,  and  Mr.  AUen^  for  the  defendant;  but  as  no 
decision  was  had  upon  the  merits,  the  arguments  of  counsel 
are  omitted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
This  case  has  been  argued  at  the  bar  upon  points  certified 
as  upon  a  division  of  opinion  in  the  Circuit  Court  But  it  ap- 
pears by  the  record  that  the  whole  case  has  been  divided  into 
points  and  sent  up  to  this  court,  —  and  several  of  the  latter 
points  could  not  have  arisen  on  the  trial  until  the  previous  ones 
were  first  decided.  We  understand  it  was  a  pro  forma  division, 
certified  at  the  request  of  the  counsel  for  the  respective  parties. 
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This  ooart  has  frequently  said  that  this  practioe  is  irrega- 
lar,  and  would,  if  sanctioned,  oonyert  this  court  into  one  of 
<niginal  jurisdiction  in  questions  ^of  law,  instead  of  bein^  as 
the  Constitution  intended  it  to  be,  an  appellate  court  to  revise 
the  dedsions  of  inferior  tribunals.  Inaeed,  it  would  impose 
upon  it  the  duty  of  deciding  in  the  first  instance,  not  only  the 
questions  of  law  which  properly  belonged  to  the  case,  but  also 
questions  merely  hypothetical  and  speculatiye,  and  which 
might  or  might  not  arise,  as  previous  questions  were  ruled  the 
one  wa^  or  the  other. 

The  irregularity  arid  evil  tendency  of  this  practice  has  upon 
several  occasions  attracted  the  attention  of  the  court,  although 
it  has  been  occasionally  acquiesced  in,  and  the  points  sd  cer« 
tified  acted  upon  and  decided.  But  at  December  term,  1847, 
the  subject  was  very  i'lxlly  considered,  and  it  was  then  deter- 
mined  that  this  practice  ought  not  to  be  sanctioned^  and  that 
thb  court  would  in  all  cases  refuse  to  take  jurisdiction,  when  it 
was  obvious  that  the  whole  case  had  been  certified 7?ro  formOf 
in  order  to  take  the  opinion  of  this  court,  without  any  actual 
divisibn  of  opiilion  in  the  Circuit  Court  The  result  of  this  de- 
termination will  be  found  in  the  case  of  Nesmith  and  others  v* 
Sheldon  and  others,  6  Howard,  41.  The  case  before  us  cannot 
be  distinguished  from  the  one  referred  to.  It  is  true  that  it 
was  certified  before  that  decision  was  pronounced.  '  But  the 
opinion  in  that  case  conformed  to  all  the  opinions  previously 
expressed  by  this  court  upon  the  irregularity  of  this  practice. 

This  case,  therefore,  must  be  remanded  to  the  Circuit  Court^ 
to  be  proceeded  in  according  to  law. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine,  and  on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  were  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel.  And  it  appearing  to  this  court,  upon 
an  inspection  of  the  said  transcript,  that  no  point  in  the  case 
within  the  meaning  of  the  act  ot  Congress  las  been  certified 
to  this  court,  it  is  thereupon  now  here  ordeicd  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed, and  that  this  cause  be,  and  the  same  is  hereby,  remand- 
ed to.  the  said  Circuit  Court,  to  be  proceeded  in  according  to 
law. 
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IlAlO    ShSLBT,  COMPLAHfAHT,  V.  JoHN  BaCOH,   AlBZANDBB   StMIKO- 

TON,  Thomas  Robimb,  Jahbb  'RoBBBtBON,  Richabd  H.  Batabd, 
Jambs  S.  Nbwbold,  Hbbman  Copb,  Thomas  8.  Tatlob,  amp 
GsoBaB  Bbach. 

Bj  B  tlitBte  of  FnuifjrlTaiilB,  pmed  in  1886,  "anigoMf  for  Uie  bentfll  of  cndi^ 
on  and  othor  tnu tees  **  ware  directed  to  record  the  Assigiiment,  file  an  inrentory 
of  the  proportf  coArejed,  which  thonld  be  twbra  to,  hare  it  ^>prai8ed,  and  giro 
bond  for  ue  ftithfhl  peribnnanoe  of  the  trnat,  all  of  wliich  proceedings  were  to  bo- 
bad  in  one  of  the  Stale  coorti. 

Thb  conrt  waf  Teeted  with  the  power  of  dting'thto  asaiffneee  beibre  it,  at  the  in-, 
ftanoe  of  a  creditor  wlio  alleged  diat  die  tnu t  waa  not  laithfiill j  ezecnted. 

^Iho  aarigneee  of  the  Bankof  tfie  Unitod  Statea  chartered  bj  PennaTlTania,  recorded 
tibe  aiaignment  aa  directed,  and  filed  acconnta  af  their  receipta  and  disbanementi 
hi  the  preicribed  coort,  wliich  were  sanctioned  br  that  conrt 

A  cMaen  of  the  State  of  Kentnd^  afterwards  filed  abillin  the  Circnit  Conrt  of  tiio 
United  States  for\he  Bastem  District  of  PennsjlTania,  against  diese  aasigBees».who 
pleaded  to  the  Jurisdiction  of  the  conrt. 

Tna  nfindple  H  well  setded,  that  where  two  or  more  tribmals  baTc  a  concnrrent  fa* 
liaoiction  over  the  aame  snMect^natter  and  the  parties,  a  suit  commenced  in  anj 
one  of  them  maj  be  pleaded  in  ahatement  to  an  action  for  the  same  canse  in  an/ 
other. 

Bnt  the  prooeedings  in  die  8tate.conrt  cannot  be  considered  as  a  suit.  The  statnta 
waa  n»t  complied  with,  andofon  if  it  had  been,  the  Cirenit-Conft  would  still  haTB 
bad  jnrisdjcoon  onr  ttie  matter. 

This  cause  came  im  od  a  certificate  of  diylsion  of  opinion 
between  the  judges  of  th^  Circuit  Coxat  of  the  United  States 
for  the  Bai^tn  I^strict  of  Pennsylrania. 

The  complainant  was  a  citizen  of  Kentucky,  and  the  de- 
fendants were  aU  citizens  of  Pennsylvania.  The  latter  (under 
tbree  fMsignments  bearinff  date  the  7th'  of  June  and  the  4th  and 
6th  ^f  September,  1841)  were  trustees  of  the  Bank  of  tne 
United  States,  a  bankinff  institution  incorporated  by  the  Legis- 
lature of  the  State  of  rennsylvania,  by  an  act  passed  on  the 
18th  day  of  February,  1836. 

It  appeared  that  the  bank,  being  unable  to  meet  its  liabilities, 
made  an  assignment  of  a  part  of  its  properly  on  the  1st  of 
May,  1841,  to  certain  trustees,  to  secure  the  payment  of  sundry 
post-not^  held  by  certain  banks  of  the  city  and  county  of 
Hiiladelphia*  Afterwards,  on  the  7th  of  June,  1841,  it  made 
another  assignment  of  a  portion  of  its  property  to  the  defend- 
ants Bacon,  Symington,  and  Robins,  in  trust  to  secure  the  pay- 
ment of  its  buik-notes  and  deposits*  Subsequently,  two  other 
assignments  were  made  by  the  bank  to  the  defendants  Robert- 
son, Bayard,  Newbold,  Cope,  and  Taylor,  in  trust  for  the  pay- 
ment ot  its  debts  generally,  tiie  first  of  which  was  executed  on 
the  4th,  and  the  other  on  the  6th  of  September,  1841.  These 
several  assignments  were  duly  recorded,  and  the  trustees  ac- 
cepted and  proceeded  to  minister  the  trusts. 

The  bill  and  amended  bill,  after  setting  forth  the  chartering 
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of  the  bank|  and  the  assignment  of  its  property  to  the  defend- 
ants in  trustt  alleged  that  on  the  6th  day  of  Elepteniberi  1841| 
one  QeoTse  Beach,  a  citizen  of  Pennsylvania,  recoyered  a  indg- 
ment  in  the  District  Ck)art  for  the  city  and  county  of  Philadd- 
phia,  against  the  said  bank,  for  the  sum  of  1 53,688.66,  besides 
interest  and  costs ;  that  this  judgment  was  founded  on  promis- 
sory notes  of  said  bank,  called  post-notes.  That  subsequently 
the  said  George  Beach,  in  a  suit  on  said  judgment,  in  the 
Commercial  Court  of  New  Orleans,  recovered  a  judgment  for 
the  sum  of  $53,688.66,  with  interest  thereon  and  costs;  on 
which  the  sum  of  $  4,075  was  paid ;  and  that  the  residue  of 
both  said  judgments  remains  unpaid.  The  bill  then  alleged, 
that  through  several  mesne  assignments  the  complainant  be- 
came invested  with  aU  right  under  said  judgments ;  that  the 
debt  due  is  provided  for  in  said  assignments,  but  that  the 
trustees  have  refused  to  pay  any  part  thereof;  and  that  they 
have  kept  complainant  and  other  creditors  in  ignorance  of  the 
situation  of  the  trust  funds.  Prayer  for  a  decree  for  an  account 
of  the  trust,  for  the  payment  of  complainant's  debt  in  full  or  a 
distributive  share  thereof,  and  for  general  relief. 

The  defendaqits  Robertson,  Bayard,  Newbold,  Copcy  and 
Taylor  pleaded  as  follows :  — 

^  That  the  said  corporation  mentioned  in  said  compfainanf  s 
bill,  viz.  the  President,  Directors,  and  Company  of  the  Bank 
of  the  United  States,  incorporated  by  the  State  of  Pennsylva- 
nia, and  havingits  banking-house  and  chief  place  of  busmess 
in  the  city  of  Philadelphia,  did,  on  the  fourtn  and  sixth  days 
of  September,  in  the  year  one  thousand  eifi;ht  hundred  and 
fdrty-one,  execute  and  deliver  to  these  defendants  assignments 
and  transfers  of  certain  property  upon  trusts  therein  particular- 
ly set  forth,  —  as  by  reference  to  copies  of  said  assignments  at- 
tached hereto,  and  made  by  reference  part  of  this  their  plea, 
will  fully  and  at  large  appear;  that  said  assignments,  after 
having  been  duly  proved,  were  afterwards,  to  wit,  on  the  fourth 
and  seventh  days  of  September,  A.  D.  1841,  recoided,  aocordinff 
to  the  statute  of  Pennsylvania  in  such  case  made  and  provi£ 
ed^  in  the  office  for  the  recording  of  deeds,  &c.,  for  the  city  and 
county  of  Philadelphia, — the  execution  of  the  trusts  thereof 
having  been  previously  accepted  by  these  defendants.  And 
these  defendants  further  aver,  that,  in  accordance  with  t^e  pro- 
vbions  of  the  laws  of  the  said  State  of  Pennsylvania,  full  and 
complete  jurisdiction  of  and  over  the  said  trust  fund  so  con- 
veyed to  these  defendants,  and  of  and  over  the  execution  of 
the  said  trusts,  and  of  and  over  these  defendants  personally,  as 
trustees  as  aforesaid,  was  and  is  vested  in  the  Court  of  Com- 
mon Pleas  of  the  city  and  county  of  Philadelphia,  which  now 
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has  cognizance  bf  the  same,  with  ample  power  and  authority 
in  said  tribunal  to  enforce  the  execution  of  the  said  trusts,  to 
decide  upon  the  rights  of  all  parties  claiming  an  interest  there- 
iq,  and  right  and  justice  fully  to  administer  in  the  premises ; 
that,  in  the  execution  of  the  trusts  aforesaid,  and  the  collection 
of  the  assets  so  assigned  to  them,  these  defendants  have  been 
governed  by  the  laws  of  Pennsylvania,  and,  among  other 
tilings,  by  certain  laws  of  the  said  State,  by  which  they  have 
b^n  compelled  to  accept  and  receive  from  their  debtors,  in 
payment  of  debts  due  to  the  said  bank  or  to  the  said  trustees, 
at  par,  the  notes  and  other  evidences  of  debt  issued  or  created 
by  the  ssdd  bank ;  and  the  defendants  further  aver,  that,  hav- 
ing in  part  executed  the  trusts  so  as  above  committed  to  them, 
they  did,  on  the  seventh  day  of  January,  A.  D.  1843,  file  in  the 
office  of  the  prothonotary  of  the  Ck>urt  of  Ck)mmon  Pleas  afore- 
said an  account,  duly  verified,  of  their  receipts  and  disburse- 
ments, and  of  th^ir  acts  and  doings,  ^is  trustees  as  aforesaid, 
from  the  commencement  of  said  trust  down  to  the  first  day  of 
January,  A.  D.  1843 ;  and  subsequently,  to  wit,  on  the  thir« 
teenth  disy  of  January,  A.D.  1844,  they  did  file  a  further  ac- 
count in  the  office  aforesaid,  and  duly  verified  as  aforesaid,  of 
their  receipts  and  disbursements,  acts  and  doincn,  8U9  aforesaid, 
down  to  the  first  day  of  January  in  the  year  lb44,  which  said 
accounts  were  absolutely  confirmed  by  the  said  court,  agreea- 
bly to  the  laws  of  the  said  State ;  and  the  defendants  further 
aver,  that*  on  the  seventeenth  day  of  January,  1845,  and  on  the 
tlbirteenth  day  of  January,  1846,  respectively,  they  *filed  addi- 
ttonal  accounts  as  aforesaid,  in  the  office  aforesaid,  showing 
their  receipts  and  disbursements,  acts  and  doin^,  aforesaid, 
down  to  the  first  day  of  January,  A«  D.  1846,  which  said  last* 
mentioned  accounts  were  referred  by  the  said  court  to.  auditors, 
who  have  made  reports  thereon,  respectively,  to  the  said  court ; 
and  the  defendants  frurther  aver,  that,  on  the  fourteenth  day  of 
January,  A.  D.  1847,  they  filed  another*  account  a?  aforesai^, 
showing  their  administration  of  said  trust  down  to  the  first  day 
of  January,  A.  D.  1847,  which  said  last-mentioned  account  was 
likewise  referred  by  the  said  court  to  auditors,  before  whom 
the  same  is  tiow  pending, -» as  by^eferjence  to  the  records  of 
the  said  court  will  fully  appear  {  and  the^e  defendants  further 
aver,  that,  in  pursuance  of  the  direction  and  decree  of  the  said 
court,  they  have  distributed  and  paid  over  large  sums  of  mon- 
ey, beinff  the  proceeds  of  the  assets  assigned  to  them  as  afore- 
said, and  have  likewise,  under  the  direction  of  the  said  court, 
invested  large  sums  of  money  to  await  the  result  of  pending 
litigation,  and  in  all  other  respects  have  conformed  to  the  di- 
rections of  the  said  court  in  relation  to  the  trust  aforesaid. 
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*yA]l  which  matters  and  things  these  defendants  doevntO 
be  true,  and  plead  the  same  to  the  whole  of  the  said  bill,  and 
bambly  demand  the  jnd^ent  of  this  honorable  court,  whether 
they  ought  to  be  compeUed  to  make  ans-v^er  to  the  said  bill  of 
complaint ;  and  humbly  pray  to  be  hence  dismissed,  with  rea- 
sonable costs  and  charges  in  this  behalf  most  wrongfully  sus- 
tained.'' 

The  other  defendants  pleaded  the  same  plea  in  substancei 
reddendo  singsda  singulis. 

The  cause  coming  on  to  be  heard  on  the  amended  biU  and 
pleas^  the  judges  were  divided  in  opinion  on  the  following 
points. 

^'  First  Whether  the  facts  stated  in  the  pl^  to  the  amended 
bill  filed  by  John. Bacon,  Alexander  Symington,  and  Thomai 
Bobins,  deprive  this  court  of  jurisdiction  of  the  case^  and 
whether  the  said  plea  is  a  sufficient  plea  to  tha  plaintiff's  biU| 
and  ought  to  be'  allowed. 

^  Second.  Whether  the  facts  stated  in  the  plea  to  the  amende 
ed  bill,  filed  by  the  defendants,  James  Robertson,  Richard  H* 
Bayard,  James  S.  Newbold,  Herman  CopCi  and  Thomas  8. 
Taylor,  dep^ve  this  court  of  jurisdiction  of  the  case,  and 
whether  the  said  plea  is  a  suffid^nt  plea  to  the  plaintiff's  biUi 
and  ouffbt  to  be  allowed." 

The  following  sections  of  the  Act  of  Assembly  of  Pennsyl- 
vania, of  14th  June,  1836,  were  relied  on  in  argument,  ahd  ake 
therefore  inserted. 

^<  Sect  VIL  It  shall  be  lawful  for  the  Court  of  CoiAmon 
Pleas  of  the  'proper  cotinty,  on  the  application  of  any  persOQ 
interested,  or  co-trustee  or  co-assignee,  to  issue  a  diation  tb 
linv.  assignee  or  trustee  for  tiie  benefit'^f  creditorsi,  whether  ap* 
pomted  by  any  voluntary  assignment,  or  in  pursuance  of  tb« 
laws  relating  to  insolvent  debtors  and  domestic  attachments, 
requiring  such  assignee  or  trustee  to  appear  and  exhibit,  under 
oath  or  affirmation,  the  accounts  of  the  trust  in  the  said  court, 
within  a  certain  time,  to  be  named'  in  such  citation. 

^  Sect  IX  The  several  Courts  of  Common  Pleas  sbaH,  by 
a  general  order,  or  by  such  order  as  the  drcurostances  of  any 
particular  case  may  require,  direct  the  prothonotary  of  the 
same  court  to  give  notice  of  the  exhibition  and  filing  of  every 
account  as  aforesaid,  during  such*  time,  and  in  such  public 
newspapers,  as  they  shall  appoint,  setting  forth  in  such  notice, 
tiiat  the  accounts  will  be  allowed  by  the  courts  at  a  erxiBxa 
time,  to  be  stated  in  such  notice,  unless  cause  be  shown  why 
auch  account  should  not  be  allowed. 

<*  Sect  XL  Whenever  it  shall  be  made  to  appear  in  a  Court 
of  Common  Pleas,  having  jurisdidion  as  aforesaid,  that  an  as- 
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signee  or  trustee  as  aforesaid  has  neglected  or  refasedi'when 
required  by  law,  to  file  a  tme  and  complete  inventory,  or  to 
give  bond  with  surety,  when  so  required  by  law,  or  to  file  ao- 
oodnts  of  his  trust,  or  that  such  assignee  or  trustee  is  wasting, 
neglecting,  or  mismanaging  the  trust  estate,  or  is  in  faUine  cir* 
cumstances,  or  about  to  remove  out  of  the  jurisdiction  of  the 
court,  in  any  such  case  it  shall  be  lawful  for  such  jcourt  to  issue 
a  citation  to  such  a^gnee  or  trustee  to  appear -before  the 
court,  at  a  time  to  be  therein  named,  to  show  cause  why  he 
should  not  be  dismissed  from  his  trust 

^*  Sect  XOL  On  the  return  of  such  idtation,  the  court  may 
require  such  security,. or  such  other  and  further  security  from 
such  assignee  or  trustee,  as  they  may  think  reasonable,  oir  may 
proceed  at  once  to  dismiss  such  assignee  or  trustee  from  the 
trust 

*^  Sect  XIIL  The  like  proceeding-)  may  be  had  whenever  it 
shall  be  made  to  appear  to  such  ccurt,  that  any  person  who 
shall  have  become  surety  for  any  assignee  or  trustee  as  afore- 
said, in  any  bond,  given  for  the  due  execution  of  the  trust,  is 
in  failing  ciircumstances,  or  has  removed  out  of  this  Common- 
wealth, or  signified  his  intention  so  to  do." 

The  case  was  argued  by  Mr.  Oay^  iot  f  he  complainant,  and 
by  JI&.  Wm.  A»  Porter  and  Mr.  Oeorge  M.  WharUm^  for  the 
defendants. 

Mr.  Gay^  for  complainant 

The  Bank -of  the  United  States,  chartered  by  the  State  of 
Pennsylvania,  having  become  insolvent,  executed  several  deeds 
of  trust  conveying  all  their  assets  for  the  purpose  of  paying 
tiieir  debts,  according  to  classifications,  of  them  described  in 
the  said  deeds.  By  two  of  the  same  deeds  provision  was  made 
for  the  payment  of  the  debt  of  the  complainant,  to  recover  sat- 
isfaction for  which  is  the  object  of  this  suit  That  debt  origi- 
nally existed  in  the  form  of  post-notes.  These  post-notes  were 
reduced  to  a  judgment,  in  the  name  of  Georse  Beach,  obtained 
in  tiie  Ck>urt  of  Common  Pleas  o^  Philadelphia.  This  judg^ 
roent,  by  various  assignments,  was  transferred  to  the  complain- 
ant, and  became  his  property. 

The  defendants  refused  to  pay  the  amount  of  this  judgment 
They  refused  even  to  recognize  the  complainant  as  one  of  the 
oreditbrs  of  the  bank,  who  was  entitled  to  a  ratable  propor- 
tion of  the  assets  of  the  bank,  transferred  to  the  defendants,  in 
common  for  his  benefit  and  that  of  other  creditors. 

It  was  under  these  circumstances  that  the  complainant  insti- 
tuted this  suit  The  objects  of  thiif  suit  were«  first,  to  compel 
the  defendants  to  admit  the  complainant  as  one  of  the  ored- 
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iton,  to  leceiye.  his  distribative  share  o(  the  common  fond; 
■eoond,  to  have^an  account  of  the  execution  of  the*  tnisti  as.  (ar 
as  the  defendants  had  proceeded  in  it;  thud,  to  compel  the. de- 
fendants to  complete  the  execution  of  the  trust,  by  collediiig, 
selling,  and  distnbutinff  all  the  assets  on  which  they  haye  not 
preyionsly  administered. 

The  complainant  is  a  citizen  of  Kentucky,  and  the  defend- 
ants are  citizens  of  Pennsylyania.  The  parties,  therefore,  stand 
exactly  in  that  relation  to  each  other,  miich,  according  to  tiie 
provision  of  the  Ck>n8titntion  of  the  United  States  andthe  law 
of  the  United  States,  entitled  the  Federal  judiciary  to  enter- 
tain jurisdiction  of  the  controversy.  In  consequence,  the  com- 
plainant brought  this  in  the  Circuit  Ck>urt  of  the  United  States 
lor  the  Eastern  District  of  Peniisvlvania. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court 
Th^ir  plea,  in  substance,  is,  that  by  the  local  laws  of  Pennsyl- 
vania lurisdiction  is  conferred  upon  one  of  her  local  tribunals 
over  all  matters  of  trust,  to  control,  manage,  and  finally  and  ex* 
dusively  to  settle  and  close  them.  That  the  defendants  have 
proceeded  before  that  tribunal,  in  part,  to  settle  and  account  for 
the  assets  which  tiiey  have  received;  and  that  thev  are  only 
amenable  to  that  local  tribunal  for  the  further  and  complete 
execution  of  the  entire  trust 

The  two  lucres  composing  the  Circuit  Court  of 'the  United 
States  for  the  fiastem  District  of  Pennsylvania,  being  divided 
in  opinion  as  to  the  sufficieuOT  of  this  plea  to  ihe  jurisdiction 
of  the  court,  certified  that  difl&rence,  and  the  question  and  only 
question  wfaidi  ttus  court  has  now  to  determine  is,  whether  the' 
Circuit  Court  had  or  had  not  jurisdiction  of  the  cause. 

That  question  involves  two  others;-— first,  had  the  oom- 
l^ainant  a  right,  by  the  Constitution  and  the  law  of  the  United 
States,  to  resort  to  the  Federal  tribunal ;  and  secondly,  whether 
be  could  be  divested  of  that  vight  by  the  laws  of  any  State,  in 
the  passage  of  which  he  had  no  voice.  To  which  may  be 
added  a  wird  question,  and  tiiat  is,  whether,  if  the  State  of 
Pennsylvania  could  divest  a  citizen  of  Kentucky  of  a  riffbt  with 
which  he  is  invested  by  the  Constitution  of  the  United  States, 
that  has  been  done  by  the  laws  of  that  St&te,  and  the  proceed- 
ings which  have  taken  place  under  them. 

The  mere  statement  of  these  questions  is  an  answer  to  them. 
Hie  Constitution  of  the  United  States  expressly  confides  to 
the  Federal  judiciary  all  controversies  arising  between  citizens 
of  different  States.  It  is  the  constitutional  privilege,  therefbre» 
ci  a  citizen  of  one  State  to  sue  -  a  citizen  of  another  State  in 
the  tribunal  which  is  common  to  them  both.  He  cannot  be 
deprived  of  this  right  by  any  act  of  the  State  of  which  he  is 
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not  a  oitiieii.  Nor  is  ibis  right  at  all  impaired  or  afiectsd  by 
the'  Q^tiife  or  object  of  the  suit  .which  he  prosecutes.  It  cannot 
be  O0ntended|  tnaty  because  the  subject-matter  of  controversy 
arises  out  of  the  local  laws  of  a  State,  he  is  bound  to  submit 
to  the*  tribunals  of  that  State,  and  is  stripped  of  his  privilege  to 
appeal  to  the  Federal  tribunal.  It  is  true,  when  he  goes  t^fore 
the  latter,  that  is  bound,  in  the  particular  case,  to  administer 
tile  laws  of  the  State  which  govern  it  But  the  Constitution 
of  ther' United  States  is  founded  on  the  presumption,  that  the 
Fedeml  judiciary  will  be  less  biased  and  more  impartial  in  the 
administratioQ  of  justice  between  citizens  of  dinerent  States 
than't)ie  local  tribunal. of  one  of  them  would  be. 

If,  by  any  airangement  of  its  own  laws  and  tribunals,  a 
State  or  Legislature  of  a  State  could  divest  the  Federal  judici- 
ary of  that  taranch.  of  its  jurisdiction  which  relates  to  contro- 
versies between  citizens  of  different  States,  it  might,  by  othor 
or  similar  arrangements,  divest  their  judiciary  of  all  judicial 
power  granted  to  it  by  the  Constitution  of  the  United  States. 

So  eareful  has  Congress  been  to  preserve  to  the  citizens  of 
different  States  their  right  to  be  heard  before  the  Federal  tri- 
bunal, that  it  has  provided,  by  the  act  of  1769,  that  when  a 
citizen  of  one  State  is  sued  by  a  citizen  of  another  State,  in  a 
State  court,  the  defendant  may  remove  the  cause  into  the  Fed* 
eral  court 

.  It  is  not,  therefore,  true,  as  a  universal  proposition,  that  in 
cases  of  concurrent  jurisdiction  the  court  that  first  acquires  it 
c^n  hold  fiwt  on  the  case,  to  the  exclusion  of  the  concurrent 
court 

If  the  defendant  fisul  to  avail  himself  of  his  "privilege  to  re- 
move the  cau^  in  due  season,  he  deprives  himself  of  the  bene- 
fit of  the  Federal  tribunal,  and  ia  bound  to  submit  to  the 
local  jurisdiction.  But  it'is  not  pretended  that  the  complain- 
ant in  this  cause  haaever  waived  his  right  to  the  Federal  juris- 
diction. He  was  no  partyto  the  nroceedings  of  the  trustees  in 
tte  Court  of  Common  neas  ot  Philadelphia.  No  process 
Irom  that  court  was  ever  served  upon  him ;  no  opportunity 
ever  existed,  therefore,  for  bim  to  remove  the  cause  from  the 
local  to  the  Federal  tribunaL  And  if  such  opportunity  had 
presented  itselfi  the  conrnteanant,  being  only  one  of  the  numer- 
ous persons  concerned  If  the  trast,  could  not  have  removed  the 
settlement  of  the  accounts  of  the  trustees  from  the  Court  of 
Common  Heas  of  Philadelphia  to  the  Circuit  Court  of  the 
United  States. 

I  submit,  then,  with  great  confidence,  to  the  court,  that  the 
Constitution  of  the  United  States,  which  is  paramount  to  all 
State  constitutions  and  lawsj  having  secured  to  Isaac  .Shelby, 
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the  oomplainanty  a  citizen  of  Kentackji  the  privilege  of  bring* 
ing  bis  suit  in  the  Ctrcuit  Court  ot  the  United  States  against 
the  defendants,  citizens  of  Pennsylvania,  the  power  of  that 
.  State  is  incompetent  to  deprive  him  of  that  privilege.  Upon 
an  examination  of  the  laws  of  Pennsylvania  in  relation  to 
trosts,  the-settlement  of  trustees'  accounts, "and  the  distribution 
of  trust  funds,  it  will  be  found,  I  think,  that  the  jurisdiction 
conferred  pn  the  several  Courts  of  Common  Pleas  was  only 
preliminary  and  precautionary^,  and  not  final  and  absolutely 
conclusive.  The  object  was,  on  the  one  hand,  to  exert  a  sal- 
utary supervisory  authority  over  the  trustees,  to  prevent  tiie 
waste  and  misapplication  of  the  trusl  funds,  and,  on  the  other, 
to  afford,  protection  and  security  to  the  trustees,  by  the  sano* 
tidn  of  a  court  of  justice,  in  the  periodical  settlement  of  :.their 
accounts,  and  in  the  investment  and  distribution  pf  the  trust 
funds. 

The  provisions  in  the  laws  of  Pepnsvlvania  ^bear  a  strong 
similitude  to  the  laws  which  prevail  in  aU  the  States,  in  respect 
to  the  settiement  of  the  accounts  of  execntcnrs  and  administra- 
tors. The  County  Courts  and  the  Courts  of  Probate  have  full 
jurisdiction  over  executors  and  administratcMrs,  their  removal, 
the  settiement  pf  their  accounts,  and  the  final  distribution  of 
the  estates  of  the  deceased.  It  has  never  been  thought  or  con- 
tended that  their  jurisdiction  excludens  that  of  courts  of  justice, 
to  which  appeals  fure  made  for  a  revisal  of  the  conduct  and  ac- 
counts of  such. executors  and  administrators ;  and  on  such  ap» 
peals,  what  has  been  done  under  the  sanction  of  the  County 
Court  or  Court  of  Probate  will  be  so  far  respected  as  to  hie 
presumed  to  be  rightiy  done,  and  the  onus  probandi  will  be 
thrown  on  the  party  impeaching  it.  So,  in  a  case  of  the  settie- 
ment of  a  trustee's  account  before  the  Court  of  Common  Pleas, 
the  account  will  be  held  primd  facie  evidence  of  a  proper  set* 
tiement,  until  the  cqntrary  be  shown  by  the  party  contesting  it. 

Assuming  that  the  Court  of  Common  Pleas  has  any  ezcbh 
sive  jurisdiction  over  these  trusts  and  their  administration,  what 
is  the  extent  of  that  exclusive  jurisdiction  ?  It  must  be  limited 
to  what  has  been  actually  done  by  that  court,  or  is  now  pend- 
ing before  it.  It  cannot  extend  to  the  question,  for  example, 
of  the  rights  of  Isaac  Shelby,  which  are  not  submitted  to  that 
court  j^  cannot  extend  to  w.hat  remains  to  be  done  in  the  ex- 
ecution of  the  trust,  that  is  to  say,  in  collecting  outstanding 
debts,  selling  real  estate  and  other  property  not  yet  disposed  o^ 
collecting  the  proceeds  of  sale,  d&c.,  &&  These  are  matters 
which  are  not  now  before  the  Court  of  Common  Pleas,  which 
may-  never  be  brought  by  the  trustees  before  it,  but  which  are 
properly  laind  legitimately  included  in  this  suit 
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I  made  an  examination  into  the  laws  of  Pennsylvania  in  re- 
spect to  trustees  some  time  ago,  and  regret  I  have  been  unable 
to  refresh  my  recollection  of  them  by  a  perusal  at  this  time. 
If  my  memory  does  not  deceive  me,  they  recognize,  if  they  do 
not  expressly  authorize,  the  investigation  of  the  conduct  of 
trustees  before  other  tribunals  than  the  Court  of  Common 
Pleas. 

Messrs.  Porter  and  Wharton^  for  the  defendants. 

The  judgment  on  which  the  complainant  claimed  was  re- 
4X)vered  after  the  assignments,  and  was  assigned  to  him  after 
the  accounts  of  the  trustees  had  been  settled  in  the  Common 
Pleas  of  Philadelphia,  without  exception  or  appeal.  The  com- 
plainant claims  subject  to  the  assignments,  and  not  againsjb 
them.  When  he  took  the  transfer  of  the  judgment,  he  was 
bound  to  inquire  what  had  been  done  or  permitted  by  his  as* 
4Bignors.  It  is  a  fair  legal  presumption,  that  he  knew  the  ac- 
counts had  been  filed  in  the  Common  Pleas,  and  that  the  juris- 
diction of  that  court  had  attached  to  the  subject-matter  of  the 
trust  Shall  he  be  allowed  to  upturn  what  has  been  done  in 
that  court? 

The  law  of  Pennsylvania  is,  that  «uch  accounts,  although 
partial,  are  nevertheless  conclusive  in  favor  of  the  accountants, 
when  properly  filed',  settled,  and  confirmed.  Moore's  Appeal, 
10  Barr,  435 ;  Weber  v. .  Samuel,  7  Barr,  499.  The  trustees 
have  relied  on  this  principle,  and  have  regulated  their  conduct 
by  it  Shall  they  have  its  protection  ?  or  shall  they  be  required 
to  resettle  their  past,  and  me  their  future  accounts  in  the  Fed- 
eral court? 

The  argument  of  the  complainant's  counsel -assumes  that 
there  is  no  such  thing  as  a  proceeding,  and  an  adjudication  in 
rem^  which,  by  its  operation  on  the  subjectrmatter,  shall  bind 
the  world,  no  matter  who  the  parties  claimant  mav  b6,  or  where 
they  may  reside.  In  the  case  of  a  vessel  seized  under  a  re- 
plevin issued  out  of  a  State  court,  and  process  subsequently 
issued  out  of  the.  admiralty  against  the  same  vessel,  the  former 
retains  the  jurisdiction.  Taylor  v.  Royal  Saxon,  1  Wallace,  jr. 
311.  Here  the  suitor  was  turned  out  of  the  admiralty,  not  K>r 
any  defect  in  his  cause  of  action,  nor  because  the  question  had 
been  decided,  but  because  the  replevin  was  pending  in  the  State 
court  In  the  case  of  an  attachment  of  money  in  the  State 
court,  and  an  action  against  the  debtor  in  the  Federal  court, 
the  former,  having  first  obtained  possession  of  the  subject,  re- 
tains jurisdiction  over  it  Wallace  v.  McConnell,  13  Peters, 
136.  The  question  is  not  as  to  the  original  right  of  the  party 
to  come  into  this  court,  but  is  it  a  proceeding  in  rem  ?    Has 
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jurisdiction  attached  ?    Wouldf  it  produce  collision  of  jpiiscBo- 
tion  to  disturb  it? 

In  opposition  to  the  complainant^s  ik>sitionS)  the  defendloitp 
take  the  following  grounds :  — 

1.  The  party  as&^nor,  the  Bank  of  the  United  StateSi  beinff 
a  corporation  created  by  an  act  of  the  Legislature  of  Pennsyt 
vania,  was  a  local  corporations  and,  so  far  as  a  corpcxration  can 
be  such,  was  a  resident  or  inhabitant  of  that  State,  was  lia- 
ble for  its  debts  in  the  manher  prescribed  by  the  laws  there- 
of, and  could  only  dispose  of  its  property  by  virtue  of  fteuuiid 
laws.  '    • 

2.  That  becoming  insolyent,  ajid,.in  consequence  tiiereo^ 
making  an  assk^nment  to  secure  the  payment  of  its  debts,  the 
validity  and  efl^t  of  the  asrignment  are  to  be  determined  and 
regulated  by  the  laws  of  Pennsylvania. 

3.  That  the  administration  of  the  assets^  under  sudi  an  as- 
signment, should  be  in  accprdance  with  the  laws  of  Pennsyl- 
vania) and  under  the  direction  •of  the  tribunal,  and  according  ta 
the  rules,  whicb  those  laws  ha^e  prescribed. 

4.  That  a  suit  like  the  pr^nt,  brought  to  administer  the 
tiiists  of  the  assignment  of  an  insolvent  local  corpoiation,  made 
to  citizens  of  the  same  State,  in.  order  to  seeure  tne  oayment  of 
its  debts,  in  pursusmce  of  the  laws  of  that  State,  whidi  ^ntrol 
and  regulate  the  whole  subject-matter,  is  not. within  the  juris- 
diction of  the  courts  of  tiie  United  States. 

5.  That  even  if  the  foregoing  proposition  be  not  oonect,  the 
jurisdiction  of  the  State  court  bad  attached,  by  the  filing  theife* 
in  of  their  partial  accounts  by  the  truistees  of  the  bank,  and  jo^ 
risdiction  over  th§  subject-matter  of  these  trusts  having  thus 
become  vested  in  the  State  tribunal,  the  United  States  court 
could  not  vrithdraw  the  same  therefrom. 

6.  That  the  trastees,  bein^  subject  to  the  jurisdiction  of  the 
State  court;,  and  having  partially  settied'  their  accounts  under 
its  authority,  are  compellable  to  settie  their  future  accounts  be- 
fore the  same  tribunal ;  and,  if  the  present  bill  be  snylainedi 
will  be  also  compelled  to  adjust  and  settle,  at  additional  ex* 

Emse  to  the  trust  estate,  their  accounts  in  a  court  of  the  United 
tates,  which  may  be  governed  l>y  different  rules  firom  the  Stats 
court,  and  may  adjust  the  same  aceounts  upon  different  prin« 
ciples. 

That  court  which  first  rightfully  takes  possession  of  ths  sub- 
ject, or  in  which  suit  has  been  first  commeiH^»  or  application 
made,  or  petition  presented,  or  writ  issued,  shall  retam  the  ju*" 
risdiction  until  a  nnal  disposition  is  made  of  the  matter  in  con- 
troversy. Smith  tv  Mclver,  9  Wbeaton,,IS32 ;  Pratt  t^.  Northam, 
6  Mason,  95;  Merrill  v.  Lake,  16  Ohio,  973;  ShipBobert  Ful* 

6* 
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ton,  1  Paine,  620;  Peck  v.  Jenness,  7  Howard,  612;  Campbell 
V.  Emereon,  2*  McLean,  30 ;  Embree  v.  Hanna,  5  Johns.  101 ; 
Holmes  v.  Remsen,  20  Johns.  229 ;  Hall  v.  Dana,  2  Aiken,  381 ; 
State  V.  Yarborough,  1  Hawks,  78. 

The  jurisdiction  of  the  Common  Pleas  of  Philadelphia  has 
attached  to  the  settlement  of  the  trusts  by  the  filing  of  the  ac- 
counts. That  court  has  had  exclusive  possession  of  the  sub- 
ject for  several  years.  Not  only  have  proceedings  been  had, 
but  questions  have  been  decidea  and  decrees  entered.  Why 
should  the  filing  of  a  petition,  or  issuing  of  a  writ,  fix*  the  ju- 
risdiction, and  not  the  filing  and  adjustment  of  an  entire  ac- 
count, the  decree  of  the  court  on  it,  and  the  distribution  of 
the  balance  exhibited  by  it?  Why  should  matters  of  form 
work  such  important  difierences  in  result? 

But  what  is  the  subject-matter  to  which  the  jurisdiction  of 
the  State  court  has  attached  ?  We  answer,  the  entire  trust 
yrhich  the  trustees  have  undertaken  to  execute,  —  the  dutiesi 
and  responsibilities  imposed  by  the  assignment, — the  rights 
conferred  by  the  property  conveyed  by  it. 

-  It  is  said,  Why  not  aflow  the  past  accounts  to  remain  stable, 
and  compel  the  trustees  to  file  their  future  accounts  in  the  Fed- 
eral court?  The  answer  is.  All  the  accounts  are  but  parts  of  a 
whole,  conclusive  so  far  as  they  go,  but  unfinished  parts  of  the 
same  thing.  Until  the  last  account  is  filed,  the  work  is  incom- 
plete. The  future  accounts,  if  filed  in  the  Circuit  Court,  must 
start  with  the  balances  ascertained  in  the  Common  Pleas  ac- 
counts, and  must  contain  items  similar  to  those  embraced  in 
the  former  accounts.  That  court  has  considered  these  items, 
and  entered  decrees  upon  them.  The  Circuit  Court  may  make 
a  different  decision  on  the  same  subject  This  ih  the  coUision 
of  decision  which  it  is  tlie  policy  of  the  law  to  prevent,  and 
which  the  rule  regulating  cases  of  concurrent  jurisdiction  w^s 
intended  to  prevent 

In  regard  to  the  sixth  and  last  proposition  submitted,  it  will 
not  be  contended  that  this  court  has  any  power  to  terminate 
the  proceedings  in  the  Common  Pleas.  Other  creditors  have 
obtained  rights  which  that  court  wiU  not  allow  to  be  defeated. 
The  statute  of  Pennsylvania  directs  attachment  and  impris- 
onment if  the  trustee  refuses  to  file  his  account,  and  this  court 
has  no  power  to  deliver  him.  The  trt&tees  in  this  case  cannot 
remove  the  proceedings  into  the  Federal  court,  because  they 
are  not  defendants  in  the  State  court,  as  the  Judiciary  Act  re- 
quires, and  they  are  citizens  of  Pennsvlvania,  and  not  of  an- 
other State.  Whatever  be  the  result  of  the  present  application, 
they  will  be  obliged  to  continue  to  file  their  accounts  in  the 
State  court    The  practical  consequences  are  easily  foreseen. 
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They  must  give  pnblic  notice  to  creditors  to  claith  the  same 
fund  in  two  courto.  A  portion  of  the  creditors  will  prove  their 
debts  in  the  Common  Pleas,  and  the  remainder  in  the  Circuit 
Court  Some  may  claim  in  both  places.  A  creditor  excluded 
by  one  tribunal* may  ^pply  to  l£e  other.  The  courts,  may 
readily  differ  in  their  views  of  the  facts  presented  by  the  ac- 
counts, and  the  principles  regulating  them.  One  courtmay  sur- 
charge with  one  amount,  and  the  other  with  a  different  amount. 
A  dividend  of  fifteen  per  cent  may  be  declared  in  one  court 
and  of  twenty  in  the  other.  How  are  the  trustees  to  pay  ?  u 
payment  be  made,  with  what  balance  shall  the  succeeding  ac- 
count start?  At  whose  expense  will  the . litigation  be  con- 
ducted? 

If  the  pmver  of  the  bill  be  granted,  the  complainant  is  not 
benefited;  if  refused;  he  is  not  injured.  If  he  alleges  an  error, 
be  may  go  into  the  Common  Pleas,  and  move  to  open  the  ac- 
counts. This  court  will  not  have  surrendered  any  power  which 
it  possesses.  It  will  only  have  said,  that,  as  the  complainant 
stood  by  while  the  settlements  were  made,  it  is  too  late  now  to. 
open  them.  The  effect  on  the  trustees  of  granting  Hie  prayer 
deserves  attention.  They  are  ofiicers  of  the  law,  and  ar^  en- 
gaged in  executing  a  public  trust  Their  office  is  difficult  and 
responsible,  and  they  are  entitled  to  the  hifi[hest  protection  the 
law  can  afford  them.  A  protracted  liti^tion  must  withdraw 
tiieir  time  and  attention  from  the  execution  of  their  trust,  with- 
out an  eqciivalent  advantage. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  case  comes  before  us  from  the  Circuit  Court  of  the 
Eastern  District  of  Pennsylvania,  on  a  certificate  of  a  division 
of  opinion  between  the  judges. 

The  complainant,  who  is  a  citizen  of  Kentucky,  filed  his  biU 
i^gainst  John  Bacon  and  others,  assignees  of  the  late  Bank  of 
the  United  States  under  the  charter  ""om  the  State  of  Pennsyl- 
vania. Th,e  bank,  being  in  a  failing  condition,  executed  assign- 
ments of  its  assets  for  the  benefit  of  its  creditors,  anJ  of  cef- 
tain  creditors  of  the  Bank  of  the  United  States  chartered  by 
Congress. 

The  complainant  represents  himself  to  be  acrcUitpr  of  the 
late  bank,  to  a  large  amount,  which  is  shown  by  judgments 
recovered  in  the  "District  Courf  for  the  city  and  county  of 
Philadelphia ;  and  in  the  Commercial  Court  of  New  Orleans. 
That,  on  application  to  the  trustees  aforesaid,  they  refused  to 
pay  the  saia  judgments  or  any  part  of  them,  although  they 
iiave  funds  in  their .  hands  or  under  their  control,  to  pay  the 
debt»  of  the  bank,  &c 
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The  defendants  pleaded  to  the  jurisdiction  of  the  court 
They  admit  the  trust- as  alleged,  and  aver  that  the  assignments 
were  recorded  as  required  by.  the  acts  of  Pennsylvania;  and 
they  aver  that  the  Court  of  Common  Fleas  of  the  city  and 
county  of  Philadelphia  has  ample  power  to  enforce  the  tmsti 
in  regard  to  the  rights  of  all  parties  claiming  an  interest  there- 
in. That  the  defendants  unaer  those  laws,  at  different  periods 
doi^  to  the  Ist  of  Jsmuary,  1847,  filed  their  accounts,  duly  ver- 
ified, ^  of  their  receipts  and  disbursements,  with  the  protnono- 
tary  of  the  said  court,"  which  were  sanctioned  by  the  court 
That  under  its  direction  they  have  vested  large  sums  of  money 
to  await  the  result  of  pending  litigations.  And  they  submit  to 
the  court  whether  they  ought  to  be  compelled  to  answer. 

On  the  hearing  the  judges  were  opposed  in  opinion  on  the 
following  points :  — 

1.  Whether  the  facts  stated  in  the  plea  to  the  amended  bill 
filed  by  John  Bacop,  Alexander  Symington,  and  Thomas  Bob- 
ins,  deprive  the  court  of  jurisdiction  of  the  case ;  and  whether 
the  plea  to  the  plaintiff's  bill  is  sufficient  and  ought  to  be  al- 
lowed. 

2.  Whether  the  facts  stated  in  the  plea  to  the  amended  bill 
filed  by  the  defendants  James  Bobertson,  Bichard  H.  Bayard, 
James  S.  Newbold,  Herman  Cope,  and  Thomas  S.  Taylor,  de- 
prive the  court  of  jurisdiction  of  the  case,  and  whether  the  said 
plea  is  a' sufficient  plea  to  the  plaintiff's  bill,  and  ought  to  be 
allowed. 

There  is  no  principle  better  settled,  than  that,  where  two  or 
more  tribunals  have  a  concurireW ' jurisdiction  over. the  same 
subject-matter  and  the  parties,  a  suit  commenced  in  any  one 
of  them  maybe  pleaded  in  abatement  to  an  action  for  tiie 
same  cause  m  any  other*  And  the  question  we  are  now  to 
consider  is,  whether  the  procedure  in  the  Court  of  Common 
Pleas,  above  stated,  under  the  special  acts  of  Pennsylvania, 
abates  the  suit  of  the  plaintiff 

Can  the  proceeding  stated  in  the  plea  be  considered  a  suit  ? 
The  revisea  act  of  rennsylvania,  of  the  14th  of  June,  1836, 
entitled,  ^An  Act  relating  to  assignees  for  the  benefit  of  cred- 
itors and  other  trustees,'' requires  in  the  first  six  sections  the 
assignment  to  be  recorded  in  thirir  days,  and  the  assignment 
being  voluntary,  >Hhe  assignees  shall  file  an  inventory  or.  sched- 
ule of  the  estate  or  effects  so  assigned,  which  shall  be  sworn  to" ; 
on  which  it  is  made  the  duty  of  the  court  to  appoint  appraisers, 
who  shall  return  an  inventory  and  appraisement ;  on  the  return 
of  which  the  assignees  are  required  to  give  bond  ^  to  the  Com- 
monwealth, that  mev  will  in  all  things  comply  with  the  provis- 
ions of  the  act  of  Assembly,  and  shall  faithfully  execute  the 
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trust  confided  to  tbem,"  &c.  The  defendants  -aver,  ^  that  hav- 
ing in  part  executed  the  ttost  so  as  above  committed  to  them, 
they  did,  on  the  7th  of  Janaary,  1843,  file  in  the  office  of  tiie 
prothonotary  of  the  Court  of  Common  Pleas  aforesaid  an  ac- 
count, duly  verified,  of  their  receipts  and  disbursementsi"  &c. 
And  several  other  and  similar  returns  are  averred  to  have  been 
made. 

Bv  the  seventh  section  of  the  act,  the  cotArt  are  authorized, 
on  the  application  of  any  person  interested,  to  issue  a  citation 
to  any  assignee  or  trustee  for  the  benefit  of  creditors,  whether 
appointed  by  a  voluntary  assignment  6r  in  pursuance  of  the 
laws  relating  to  insolvent  debtors,  &c.,  requirmg  him  *^  to  ap- 
pear and  exhibit,  under  oath  or  affirmation,  the  accounts  of  the 
trust  in  the  said  court,''  &c.  The  ninth  section  authorizes  the 
court  to  give  notice,  by  publication,  when  the  accounts  will  be 
acted  on,  that  objections  to  them  may  be  made.  And  by  the 
eleventh  section,  where  a  trustee  has  neglected  or  refused,  when 
required  by  law,  to  file  a  true  and  complete  inventory,  or  to 
give  bond  with  surety,  when  so  requirea  by  law,  or  to  file  the 
accounts  of  his  trust,  ^  it  shall  be  lawful  for  the  court ".  (of  Com- 
mon Pleas)  ^<  to  issue  a  citation,  &c,  to  show  cause  why  he 
should  not  be  dismissed." 

Now  it  does  not  appear  from  the  plea  that  the  assignees  ever 
filed  the  inventory  of  the  assets  in.  their  hands  with  the  pro- 
thonotary of  the  court,  as  required  by  the  first  section,  and.it 
Would  seem  that  not  only  the  inventory  must  be  filed,  where 
the  assignment  is  voluatcury,  to  give  jurisdiction  to  the  court, 
but  ako  that  it  must  be  sworn  to,  an  appraisement  of  the  trust 
property  made  and  returned,  and  bona  giVen  by  the  assignees. 
This  is  a  proceeding  under-  a  statute,  and  to  bring  the  case 
within  the  statute,  every  material  requirement  of  the^aot  must 
be  complied  with.  And  if  the  above  requisites  have  not  been 
observed,  it  is  not  perceived  how  the  court  could  take  jurisdic- 
tion of  the  case. 

In  the  plea  it  is  stated  that  accounts  have  been  filed  by  the 
assignees  at  different  times,  and  moneys  distributed  among  the 
cremtors.  But  how  can  this  give  jurisdiction  ?  The  court  has 
no  evidence  of  the  extent  and  value  of  the  trust,  and  no  bond 
of  the  assignees  faithfullv  to  account  If  these  important  steps 
have  been' taken,  they  should  have  been  stated  in  the  plea ;  as 
it  must  show,  to  be  effectual,  that  the  court  had  jurisdiction  of 
the  whole  matter. .  The  plea  is  defective  in  not  setting  out  the 
above  requirements. 

But  if  the  plea  had  been  perfect  in  this  respect,  it  would  not 
follow  thai,  the  complainant  could  not  invoke  the  jurisdiction 
of  the  Circuit  Court    He  being  a  non-resident  has  his  option 
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to  bring  hb  scut  in  that  court,  unless. he  has  submitted,  or  is 
made  a  party,  in  some  form,  to  the  special  jurisdiction  of  the 
Court  of  Common  Pleas. 

It  appears  from  the  bill,  that  the  assignees  have  refused  to 
allow  the  claim  of  the  plaintiff,  or  any  part  of  it  To  establi^ 
this  claim  as  against  the  assignees,  the  complainant  has  a  right 
to  sue  in  the  Circuit  Court,  which  was  established  chiefly  for 
the  benefit  of  non-residents.  Not  that  the  claim  should  thus 
be  established  by  any  novel  principle  of  Jaw  or  equity,  but  that 
his  rights  might  be  investigated  free  from  any  supposed  local 
prejudice  or  unconstitution^  legislation.  On  the  most  liberal 
construction  favomble  to  the  exercise  of  the  special  jurisdiction, 
the  rights  of  the  plaintiff,  in  this  respect,  could  not,  against  his 
consent,  be  drawn  into  it. 

It  is  difficult  to  define  the  character  of  this  procedure  under 
the  Pennsylvania  law.  There  being  no  court  of  chancery  in 
that  State,  statutory  provision  was  made  for  the  execution  of 
trusts.  The  statutes  adopt  some  of  the  principles  of  chancery, 
but  do  not  invest  the  court  with  the  powers  of  a  court  of  equity 
which  are  necessarily  exercised  in  aaministering  trusts. 

It  is  not  strictly  a  proceeding  in  rem.  The  proceeding  is 
intended  to  adjust  the  rights  of  debtors  and  creditors  of  the 
bank,  beyond  tiie  jurisdiction  of  the  State  of  Pennsylvania. 
Citizens  residing,  perhaps,  in  a  majority -of  the  States  of  the 
Union,  are  debtors  or  creditors  of  the  bank.  It  is  difficult  to 
perceive  by  what  mode  of  procedure  the  State  of  Pennsylvania 
can  obledn  and  exercise  an  exclusive  jurisdiction  over  the  rights 
of  persons  thus  situated.  From  the  plea,  it  does  not  appear 
that  any  notices  have-  been  p;iven,  or  citations  issued,  as  author- 
ized by  the  statute.  Nothmff  more  seems  to  have  been  done 
by  the  assignees  than  to  file  their  accoimts,  have  them  referred 
to  auditors,  and  finally  sanctioned  by  the  court  Whether  this 
procedure  is  evidence  of  a  faithful  discharge  of  the  trust  so  far 
as  the  accounts  have  been  so  adjusted,  it  is  not  necessary  to 
inquire.  We  suppose  that  it  could  not  be  contended,  that 
fraud  or  coUusion  might  not  be  shown  to  avoid  the  proceeding 
before  any  tribunal  having  jurisdiction. 

No  suit  seems  to  be  pending  in  thS  Common  Pleas.  The 
action  of  the  assignees  appears  to  be  voluntarvy  for  their  own 
justification,  and  not  in  obedience  to  the  order  of.  the  court 
By  the  statute,  any  person  interested  may,  on  application  to 
the  court,  obtain  a  citation  to  the  assignees  to  Appear  and  an- 
swer. But  this  is  nothing  more  than  the  ordinary  exercise  of  a 
chancery  power  to  compel  themto  account  And  it  is  only  an 
exercise  of  jurisdiction  over  them  from  the  time  the  bill  is  filed 
and  a  notice  served,  or  the  application  for  a  citation  is  made 
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on  due  notice.  If  no  such  proceeding  is  had,  the  aasignees,  it 
would  appear,  file  their  aocoonts  or  omit  to  do  so  at  their 
pleasure. 

This  is  not  in  the  nature  of  a  bankrupt  or  insolvent  proced- 
ure. Neither  the  person  nor  the  property  of  the  assignor  is 
entitled  to  exemption,  under  the  statute^  from  the  claims  of 
creditors.  But  in  such  a  proceeding,  notice  to  the  creditors 
and  a  schedule  of  ^debts,  as  well  as  assets,  are  required  by  law. 

Under  the  laws  of  Peunsvlvania  a  debtor  may  assign  his 
property  for  the  benefit  of  his  creditors,  giving  a  preference  to 
some  of  them  over  others.  This  may  be  done  by  the  common 
law.  The  assignment  made  by  the  late  Bank  of  the  United 
States  specifies  difierent  classes  of  creditors,  but  none  are  ex* 
duded  from  the  benefits  of  the  assignment. 

The  assignees^  admit,  in  their  plea,  that  they  have  vested  a 
large  amount  of  assets  to  await  the  determination  of*  certain 
suits  still  pending.  Suppose  they  had  reduced  to  possession 
the  whole  amount  of  the  assets  of  the  bank,  and  neld  them 
ready  for  distribution  ;  could  it  be  doubted  that  the  complain* 
ant  would  have  a  right  to  file  hiis  bill  in  the  Circuit  Court,  not 
only  to  establish  his  claim  a^inst  them,  but  also  for  a  propor- 
tionate share  of  the  assets.  The  Circuit  Court  could  not  enjoin 
the  Court  of  Common  Pleas,  nor  revise  its  proceedinffs,  as  on 
a  writ  of  error ;  but  it  could  act  on  the  assignees,  and«enforce 
the  rights  of  the  plaintifi*  against  them. .  The  debts  due  by  the 
bank  being  ascertained,  and  the  amount  of  its  assets,  after  the 
payment  m  all  costs,  the  equitable  distribution  would  not  be 
difficult 

Not  doubting  that  the  complainant  majr  file  his  bill  in  the 
Circuit  Court  lor  the  purposes  stated,  agamst  the  defendants, 
we  deem  it  unnecessary  at  this  time  to  consider  questions 
which  mav  arise  in  the  exercise  of  the  jurisdiction.  The  ques- 
tions certified  by  the  Circuit  Court  are  both  answered  in  the 
negative. 

Order. 

This  cause  came  on  to  be  heard  on  the  tranacript  of  the  rec- 
ord from  the  Cilrcnit  Conrt  of  tiie  United  States  for  the  East- 
em  District  of  Ptonsylvania,  and  on  the  points  and  questions 
oa  which  the  judges  of  the  said  Circuit  Court  were  opposed 
in  ojSinion,  and  which  w^e  certified  to  this  court  for  its  opin- 
i6o,  agreeably  to  the  act  of  Congress  in  such  case  made  and 
provided,  and  was  argued  by  counsel.  On  consideration 
"thereof,  it  is  the  opinion  of  this  court,  1st  That  the  facts  stated 
in  the  amended  plea  to  the  amended  bill  filed  by  John  Bacon; 
Alexander  Synaington,  and  Thomas  Bobins,  do  not  deprive 
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the  said  Circait  Court  of  jurisdiction  of  thi^  case;  3d.  That 
the  facts  stated  in  the  plea  to  the  amended  bill  filed  by  the  de- 
fendants James  Robertson,  Richard  H.  Bayard,  James  fik  New- 
bold,  Herman  Cope,  and  Thoman  8.  Taylor,  do  not  deprive 
the  said  .Circuit  Court  of  jurisdiction  of  this  case;— and  that 
this  opinion  renders  it  unnecessary  fcnr  this  court  to  answer  the 
remainder  of  the  questions  certified.  Whereupon  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  it  be  so  certified 
to  the  said  Circuit  Court. 


John  McNultt,  Plaintiff  in  error,  v.  John  Battt,  Robert  Shaw, 

Daniel  y^ANN,  and  Thomas  C.  Legate. 

When  A  eaie  had  been  broaglit  up  to  this  court  from  the  Sapreme  Court  of  die  Teiv 
litoiy  of  Wisoontin,  and  wm  pendioff  in  tfaif  oonrt  at  the  time  when  Wlaconiin 
waa  admitted  aa  a  State,  the  joriadiction  of  this  court  oter  it  ceased  when  sndi  ad* 
mission  took  {^lace. 

Pkorision  was  made  in  the  act  of  Conmas  for  ihe  transfor,  from  the  Territorial 
eoorts  to  ttie  District  Ck>nrt  of  the  UnUed  States,  of  all  cases  appropriate  te  Ae 
jmMictton  of  the  new  District  Court ;  bat  none  for  cases  appropriate  to  the  Joria- 
diction of  State  tribunals. 

Bjtheadmisskmof  Wisconsin  aa  a  State,  the  Territorial  gorerament  ceased  to  exist, 
and  all  thA  anthoritj  nnder  it,  including  the  laws  orgudsing  its  ooocti  of  Justice 
and  proTiding  for  a  rerisionof  their  ju^ments  in  this  court 

The  act  of  Congress  passed  in  February,  1848,  supplementair  to  that  of  February, 
1847,  mUes  onlj  to  casea  which  were  pending  tn  the  Terntorlal  courts,  and  doo« 
rot  inaode  sudi  aa  were  pending  in  this  court  at  the  time  of  the  admission  of  Wis- 
eonrin  aa  a  State.      ' 

Bren  if  Congress  had  dh^ected  die  transfor,  to  the  District  Court  of  die  United  States, 
of  cases  appmpriate  to  the  )urisdietion  of  State  courts,  this  court  could  not  haTe 
canied  its  Judpnent  into  effect  by  a  mandate  to  the  District  Court 

Tub  facts  in  this  case  are  stated  in  the  opinion  of  the  conrb 
It  was  snbmitted  on  printed  arsaments  by  jSfi'.  Jfay,  for  the 
jdaintiff  in  error,  and  Mr^  Carliski  for  the  defendants  in  error. 

Mr.  Mai^t  argoment  was  as  follows. 

This  case  comes  here  by  writ  of  error  to  the  Sapreme  donrt 
of  Wisconsin  Territory. 

In  the  District  Court  of  Iowa  Coanty,  on  the  8d  of  Novemberi 
1845,  the  plaintiff  in  error  sued  out  his  writ  of  attachment,  iif 
an  action  of  debt^^ffainst  the  defendants  in  error,  founded  on 
his  affidavit  (accordmg  to  the  law  and  practice  of  that  Terri- 

The  sheriff  seized  certain  goods  and  chattels  of  one  of  flie 
defendants,  to  wit,  Legate,  which,  on  motion,  were  ordered  by 
the  court  to  be  sold 

The  defendants,  at  the  next  term  of  said  court|  on  the  4tfa  of 
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March,  1846,  appeared  by  tbeir  counsely  and  moved  for  a  rale 
on  plaintiff  to  file  his  declaration  within  three  days,  which 
was  denied. 

At  the  next  term  of  the  court,  the  plaintiff,  by  leave  of  the 
court,  filed  his  declaration^  containing  thrte  counts.  The  first 
upon  a  judgpnent  against  the  defendantsi  recovered  in  the  State 
oi  niinois.  The  second  on  a  bill  of  exchange,  drawn  by  one 
of  the  defendants  and  accepted  by  the  others.  The  third  upon 
an  account  for  goods,  wares,  and  merchandise. 

The  defendants  moved  the  court  to  strike  out  all  the  said 
counts  except  the  firsts  on  account  of  a  variance,  because  the 
iEtction  was  founded  on  the  affidavit,  which  stated  the  judg- 
ment alone  as  the  cause  of  action,  which  motion  was  granted ; 
whereupon  the  defendants  pleaded,  and  after  several  pleas,  rep- 
Ucutions,  and  demurrers,  issue  was  joined  by  agreement  of  the 
parties,  and  the  cause  tried  by  the  court 

The  plaintiff  read  a  record  of  a  judgment  of  the  Curouit 
Court  of  Illinois. 

The  ddendants  then  offered  to  read  the  record  of  the  same 
case  in  the  Supreme  Coxxri  of  Illinois  (which  showed  a  reversal 
of  the  judgment  of  the  Circuit  Court).  The  plaintiff  oUected^ 
to  the  offering  of  this  i^ecord,  because  it  was  not  properly  au* 
thenticated,  but  the  court  overruled  his  objection,  and  he  ex- 
cepted. 

judgment  was  rendered  for  the  defendants,  by  the  District 
Judge. 

Plaintiff  moved  for  a  new  irial,  and  filed  his  reasons,  which 
was  denied. 

The  case  was  carried  by  writ  Qf  error  to  the  Supreme  Court 
of  Wisconsin  Territory,  where  the  judgment  of  the  District 
Court  was  affirmed. 

The  plaintiff  in  error  will  contend  here,  that. the  judgment  of 
the  said  Supreme  Court  ought  to  b^  Reversed,  because,  — 

First,  the  District  Court  erred  in  striking  out  the  counts  of 
the  declaration  as  aforesaid,  after  defendants  had  appeared  to 
the  action.  Statutes  of  Wisconsin  .concerning  Attachments, 
4  7.  Bowen  v.  Taylor,  Wisconsin  Reports,  Jmy  term,  1843. 
He  ought  to  have  pleaded  in  abatement  McKenna  v.  JPisk,  1 
Howard,  241 ;  11  Wheaton,  280. 

Second,  the  record  of  the  said  Supreme  Court  of  Illinois  was 
not  duly  authenticated,  so  as  to  be  used  as  evidence  in  said 
suit,  and  ought  not  to  have  been  received. 

The  certificate  of  Samuel  H.  Treat  does  not  certify  that  the 
attestation  of  the  derk  <<i8  in  due  form,''  and  styles  him  derk 
of  "the  State  of  Illinois." 

It  appears  also,  on  the  face  of  the  certificate-  that  the  y 
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was  ^an  aBsociate  jastice,''  while  the  same  record  discloses 
that  there  was  a  ^  chief  justice  "  of  said  ooart  1  Stat  at  Largp| 
122  (Act  of  May  26, 1790).    2  Stat  at  Large,  29a 

Mr.  CarlUWs  argament  was  as  follows. 

The  defendants  in  error  were  also  defendants  below.  The 
action  was  commenced  by  attachment,  in  the  District  Court  of 
Iowa  County,  Tenritory  of  Wisconsin.  The  affidavit  of  the 
plaintiff,  dated  3d  Noyember,  1845,  sets  forth  a  debt  ^  arising 
oat  of,  and  based  and  foanded-  upon,  a  judgment  at  law," 
obtained  three  days  before  (31st  October,  18^),  in  a  coun^ 
court  of  the  State  of  Illinois.  Pending  the  attachment,  and 
before  the  plaintiff  had  declared,  to  wit^  at  the  December  term, 
1845,  of  the  Supreme  Court  of  Illinois,  the  judgment  ujx>n 
which  the  attachment  was  founded  was  reversed.  And  this 
reversal  having  been  pleaded  and  given  in  evidence  on  the  trial 
of  the  attachment,  in  Wisconsin,  the  judgment. was  for  the  de- 
fendants. 

The  plaintiff  carried  the  case,  by  writ  of  error,  to  the  Sn- 
preme  Court  of  the  Territory  of  Wisconsin,  where  the  judg- 
ment below  was  affirmed ;  and  thence  the  case  is  brought  to 
this  court  by  writ  of  error. 

The  defendants  in  error  will  contend  that  there  is  no  error  in 
either  of  the  points  assigned; 

1.  As  to  the  order  to  strike  out  the  second  and  third  counts 
in  the  plaintiff's  declaration,  it  was  addressed  to  the  discretion 
of  th&  court,  and  is  not  subject  to  be  assigned  for  error.  1  Tidd, 
559. 

It  was  not  excepted  to  in  the  court  below. 

But  if  the  order  can  b^  reviewed  here,  it  was  well  founded. 
The  proceeding  by  attachment  is  regulated  by  the  act  of  1838- 
39.  (Stat  of  Wisconsin,  p.  165,  §  7.)  The  affidavit  must 
specify  the  cause  of  action,  which  must  be  **  arising  out  of, 
founded  tipon,  or  sounding  in  contract,  or  upon  the  judgment 
or  decree  of  some  court  of  law  or  chancery."  Accordingly,  the 
affidavit  sets  forth  the  cause  of  action  as  *'  arising  out  of,  and 
based  and  founded^  upon,  a  judgment  at  law,**  ftpecifyine  the 
same.  The  attachment  recites  the  same,  specially  and  aione. 
The  first  count  in  the  declaration  is  upon  this  judgment  But  the 
judgnieiit  having  been  reversed  in  January,  1846,  and  the  plain- 
tiff in  the  attachment  not  declaring  till  October  following,  two 
other  counts  are  added  to  that,  upon  the  judgment;  viz.  a 
count  upon  an  instrument  described  as  a  bill  of  exchange,  be- 
ing the  same  which  was  merged  in  and  extinguished  by  the 
judgment  set  forth  in  the  first  count,  and  a  count  for  goods 
sold  and  delivered,  which  were  the  consideration  for  that  **  bill 
of  exchange." 
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The  second  and  third  coants  were  therefoue  merely  friroloiis 
ftnd  Yexatious,  and  intended  to  evade  the  effect  of  the  reversal 
of  the  jadgment.  And  the  oonzt  properly  ordered  them  to  bo 
stricken  out. 

The  second  and  third  connts,  if  material,  could  only  be  so 
because  they  were  variant  from  the  first  oonnt|  and  conKcquent- 
ly  variant  from  the  affidavit  and  the  attaehment 

2.  As  to  the  special  demurrer  to  the  defendant's  second  plea, 
the  pleantself  was  immaterial  The  first  plea  was  mU  iiel  re* 
cord^  and  put  in  issue  the  existence  of  the  record  set  forth  in  the 
first  count ;  and  at  the  time  of  that  plea  pleaded  there  *<  waa 
no  such  record  remaining  in  full  force  and  effect,"  &a,  but  tha 
same  had  been  reversed  and  annulled  before  the  plaintiff  filed 
his  declaration*  The  record  of  such  revennd  was  admissible  io 
evidence  upon  the  issue  joined  on  that  plea.  From  the  time  of 
the  reversal  <^  it  is  no  such  record  ab  mUio.^  Green*  r.  WatfcSi 
1  lid  Raym.  274;  Knight's  case,  1  Salk.  329;  6.  C.  2 Ld 
Ravm.  1014. 

ft  V70uld  appear  that  the  demuner  should  have  been  sutf* 
iainedl  But  the  effect  would  have  been  simply  ah  amend* 
ment.  The  plaintiff  has  not  been  prejudiced.  He  could  not 
have  recovered.  Under  such  circumstances  judgment  will  not 
be  reversed 

But  the  plaintiff  obtained  leave  to  withdraw  his  demurred 
and  put  in  a  ifeplication.  He  thereby  waived  bis  demurrer,  ana 
it  cannot  be  revived  here.  Craig  o.  Blow,  3  Stew.  448 ;  Peck 
9.  Boggis,  1  Scam.  281 ;  U.  States  v.  Bovd,  5.  How.  29.    . 

2.  A^to  the  objection  to  the  admissibility  of  the  record  of 
the  Supreme  Court  of  Illinois,  it  was  not  specified  at  tiie  triaL 
The  precise  objection  was  not  disclosed  till  errors  were  assign- 
ed on  the  writ  of  error.  This  court  will  not  now  entertain  it» 
Cambden  t;-  Doremus,  3  How.  616. 

But  the  objection  itself  was  not  well  founded  Although 
the  record  was  not  authenticated  according  to  the  act  of  Con- 
gress, so  as  to  have  effect  independentlv  of  the  local  law,  yet  it 
was  authenticated  in  such  manner  and  form  as  to  be  admissi- 
ble in  evidence  in  the  courts  of  Wisconsin  by  virtue  of  the  act 
of  the  legislature  of  'that  Territory.  Statutes  of  Wisconsin,  p, 
246 ;  Act  concerning  Testimony,  &c,  §  51. 

If  the  points  assigned  as  drror  shall  not  have  been  sufficient- 
ly answered  above,  to  the  satisraction  of  the  court,  the  counsel 
for  the  defendants  in  error  further  suggests  to  the  court  the  /oL* 
lowing  objection  to  the  jurisdiction. 

Two  acts  of  Congress  w6re  passed  for  the  admission  of 
Wisconsin  into  the  Union,  viz.  Act  3d  March,  1847  (9  Stat. at 
lArge,  178) ;  and  Act  29th  May,  1848  (9  Stat  at  Large,  238). 
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The  first  act  prescribed  a  condition^  upon  compliance  with 
which,  and  upon  the  annunciation  of  such  compliance  by  Hie 
President's  proclamation,  the  admission  was  to  take  effect.  It 
does  not  appear  that  this  condition  was  complied  with ;  and  it 
is  supposed  that  the  admission  took  effect  exclusively  under 
the  second  act,  and  that  its  date  is  the  29th  of  Ma^,  1848. 

The  acts  of  Congress  regulating  the  appellate  jurisdiction  of 
this  court,  and  supposed  to  confer  jurisdiction  in  this  case,  are 
1847,  ch.  17,  and  1848,  ch.  12  (9  Stat  at  Large,  128  and  211). 

It  is  the  second  section  of  the  act  of  1848,  ch.  12,  which  con- 
tains the  general  provision  as  to  States  thereafter  to  be  admit- 
ted into  me  Union.    It  makes  the  provisions  of  the  act  of 

1847,  ch.  17,  applicable,  **so  far  as  may  be,"  to  cases  which 
may  be  pending  in  the  Supreme  Court  of  any  Territory  at  tne 
time  of  its  admission,  and  to  cases  in  which  judgments  shall 
have  been  rendered  in  such  Supreme  Court  at  the  time  of  ad- 
mission, and  not  previousljr  removed  by  writ  of  error  or  appeal. 

The  date  of  the  admission  is  2Sth  May,  1848.  The  date  of 
the  judgment  in  the  Supreme  Court  of  the  Territory  is  31st 
July,  1847.  The  citation  upon  this  writ  of  error  was  served  4th 
December,  1847.    The  record  was  filed  here  29th  February, 

1848.  This  case,  therefore,  was  not  <<  pending  in  the  Supreme 
Court  of  the  Territory  "  at  the  time  of  admissidn,  nor  was  it  a 
ease  in  which  judgment  had  been  rendered  there,.  ^  and  not 
previously  removecf  by  writ  of  error." 

But  if  it  were  in  either  of  these  categories,  the  provisions  of 
the  act  of  1847  do  not  apply,  and  cannot  ^'betaade  applicable." 
That  act  gave  jurisdiction  only  in  cases  where  the  proceedings 
bdow  were  transferred  to  the  Federal  court,  to  which  this  court 
was  authorized  to  send  its  mandate ;  and  not  in  cases  ^  leg^y 
transferred  to  the  State  courts." 

The  appellate  jurisdiction  of  this  court  was  not  intended  tp 
be  reserved  except  in  cases  of  "  Federal  character  and  jurisdio- 
iion."    Act  22d  February,  1848,  §  a 

.  The  sixth  section  of  the  act  for  the  admission  of  Wisconsin 
provides  only  for  the  transfer  to  the  Federal  court  of  the  rec- 
ords of  judgments,  6cc^  ^  in  cases  arising  under  the""  Constitu- 
tion and  laws  of  the  United  States,"  which  is  equivalent  lan- 
gnaffe  to  "  cases  of  Federal  character  and  jurisdiction." 

The  judgment  below  is  ^legally  transferred  to  the  State 
court"  It  is  now  a  judgment  in  the  Supreme  Court  of  the 
State  of  Wisconsin.  The  record  shows  that  it  is  hot  a  case  of 
Federal  character  and  jurisdiction.  But  in  such  a  case  qplj 
can  the  mandate  of  this  court  go  to  the  State  courts  (Martin 
V.  Hunter,  1  Wheaton.)  And  in  such  cases  only  do  the  actiT  in 
question  provide  for  the  operation  of  the  mandate  by  tmnsfer^ 
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ring  the  records  below  from  the.  Teiritorial  to  the  Distiiot 
CourtB. 

Mr.  Justioe  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  enN>r  to  the  Supreme  CSourt  of  the  late  Ter? 
ritory  of  Wisconsin.  The  suit  was  commenced*  by  a  writ  of 
attacbmentin  tne  first  judicial  district  of  that  Tetritoryi  on  the 
3d  of  November,  1845|  founded  upon  a  judffment  for  f  2747.49 
previously  obtained  against  the  defendants  m  a  Circuit  Court  in 
the  State  of  Illinois.  A  large  amount  of  property  was  attached 
belonging  to  one  of  the  defendants. 

All  the  defendants  appeared  by  attomeyi  and  put  in  two 
special  pleas  to  the  declaratioui  upon  which  issues  were  joined; 
and  sucn  proceedings  were  afterwards  had  tbereoui  that.at  the 
October  term,  1841,  judgment  was  rendered  in  the  said  suit  for 
the  defendants.  The  cause  was  th^n  removed  to  the  Supremo 
Court  of  the  Territory  on  error ;  and  at  the  July  term  of  that 
court,  to  wit,  on  the  31st  of  July,  1847,  the  judgment  below 
was  in  all  things  affirmed.  This  judgment  has  been  appealed 
from  to  this  court,  and  is  now  before  us  for  review.  The  cita- 
tion  is  signed  the  20th  of  November,  f  847. 

The  case  has  been  submitted  by  counsel  on  written  arga* 
ments  under  the  fortieth  and  fi^ty-sixth  rules  of  the  court 

The  first  question  presented  is,  whether  or  not  this  court  has 
jurisdiction  to  review  the  judgment  below. 

The  Territory  of  Wisconsin  was  admitted  into  the  Union  as 
a  State,  on  the  29th  of  May,  1848.    (9;  Stat  at  Large,  233.) 

An  act  had  been  preV^iously  passed,  on  the  2d  of  March, 
1847,  assenting  to  the  admission  on  certain  terms  and  condi* 
tions  to  be  first  complied  with ;  and  providing  that  upon  a 
compliance  with  them,  and  on  the  proclamation  of  the  Presi* 
dent  announcing  the  fact,  the  admission  should  be  considere4 
complete.  The  admission  did  not  fake  place  under  this  act| 
and  no  proclamation  was  issued  by  the  President  in  pursuance 
of  It 

The  people  of  the  Territory  again  assembled,  by  a  conveur 
tion  of  delegates,  and  formed  their,  constitution,  on  the  1st  of 
February,  1848,  as  is  recited  in  the  preamble  of  tiie  act  of  Con- 
gress, passed  29th  May,  l&t8,  by  the  first  section  of  which 
me  State  is  declared  to  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States.  The  date  of  the  adnussioui 
therefore,  is  the  29th  of  Mav,  1848. 

The  writ  of  error  having  been  issued  on  the  20tb  of  Novem- 
ber, 1847,  was,  therefore,  regularly  issued  during  the  existence 
of  the  Territorial  government,  and  the.  case  was  pending  in  this 
court  at  the  time  when  that  government  ceased,  and  with  it 

7»' 
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the  jurisdiction  and  power  of  the  Territ<Mcial  courts.    (Bei^ner 
V.  Porter,  9  Howard,  235.) 

The  fourth  section  of  the  act  of  Conmss  admitting  the 
State  into  the  Union  organized  a  District  Court  of  the  United 
States  for  the  State  (see  also  §  4  of  the  Act  of.  6th  August, 
1846,  9  Stat,  at  Larse,  57),  and  the  fifth  section  proYided^ 
that  the  clerks  of  the  JDistrict  Courts  of  the  Territory  should 
transmit  to  the  clerk  of  the  above  District  Coturt  ^  all  records 
of  all  unsatisfied  iudgraents,  and  suits  pending  in  said  courts, 
respectively,  atteu^bing  thereto  all  papers  connected  therewith, 
in  all  cases  arising  under  the  laws  or  Constitution  of  the  United 
States,  or  to  W.bich  the  United  States  shall  be  a  party  '^ ;  and 
the  said  District  Court  shall  enter  the  same  on  its  docket;  and 
shall  proceed  therein  to  final  jud^ent  and  execution,  db  if 
such  suits  or  proceedings  had  originally  been  brought  in  said 
court 

The  sixth  section  provides  for  the  delivery  by  the  derk  of 
the  Supreme  Court  of  the  Territory  to  the  derk  of  the  District 
Court,  of  all  record^  and  papers  refating  to  proceedings  in 
bankruptcy  under  the  late  bankrupt  act;  and  also  all  records 
of  judgments,  and  of  proceedings  in  suits  pending)  and  all  pa- 
pers connected  therewith,  in  cases  arising  under  the  Constita- 
tion  and  laws  of  the  United  States. 

These  6ections  provide  for  the  Federal  cases  pending  in  the 
courts  at  the  termination  of  the  Territorial  government,  and  for 
unsatisfied  judgments  of  that, character,  by  transferring  them 
to  the  Federal  court,  there  to  be  proceeded  in  and  completed,  or 
executed.  But  no  provision  is  made  for  the  class  of  cases 
pending,  and  unfinished,  that  belong  to  the  State  judicature 
after  the  admission  of  the  Territory  into  the  Union.  That 
class  seems  to  have  been  left  to  be  provided  for  by  the  State 
authorities.  We  had  occasion  to  express  our  views  on  this 
subject  in  the  recent  case  of  Benner  t;.  Porter,  and  need  not  re- 
peat them. 

The  case  before  us  is  one  of  this  character;  and'  is, 
therefore,  unaffected  by  the  transfer  of  cases  to  the  District 
Court  above  provided  for.  And  the  question  is,  .whethei, 
under  these  circumstances,  this  court  has  jurisdiction  to  re- 
view it. 

By  the  admission  of  the  Stete  of  Wisconsin  iiito  the  Union, 
on  the  29th  of  May,  1848,. the  Territorial^  government  ceased  s 
to  exist,  and  all  the  authority  under  it,  including  the  laws  pr« 
gahizing  its  courts  of  justice,  and  providing  for  a  revision  of 
tiieir  judgments  in  this  court  by  appeals  or  writs  of  error. 
This  appellate  power  does  not  depend  upon  the  Judidary  Act 
of  1789 ;  but  upon  laws  regulating  the  judicial  proceedings  of 
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the  TemtojT*    And  those  necessarily  ceased  with  the  termina- 
tion of  the  Tetritorialgovemment. 

In  the  case  of  the  Imited  States  v.  Boisdore's  heirs,  (8  How- 
ard|  121,)  it  is  said,  that,  as  this  coort  dan  ex^cise  no  appellate 
power  over  cases,  unless  conferred  upon  it  by  act  of  Con- 
fess, if  the  act  conferrinff  the  jurisdiction  has  expired,  the  ju- 
risdiction ceases,  although  Uie  appeal  or  writ  of  error  be  ac- 
tually pending  in  the  court  at  the  time  of  the  expiration  of  the 
act 

The  cases  on  this  point  are  referred  to  in  the  brief  in  tliat 
case,  and  afford  full  authority  for  Ihe  principle,  if  any  were 
needed  (1  Hill,  328;  9  Bam.  io  Cres.  750;  3  Burr.  1456; 
4  Moore  &  Payne,  341.) 

The  writ  of  error,  therefore,  fell  with  the  abrogation  of  the 
statute  upon  which  it  was  founded. 

Besid^  unce  the  termination  of  the  Territorial  government, 
there  is  no  court  in  existence  to  which  the  mandate  of  this 
court  could  be  sent  to  carry  into  effect  our  iudgment.  Our 
powor,  therefore,  would-be  incomplete  and  ineffectoal,  were  we 
to  consent  to  a  review  of  the  case.  (Palao  v.  Hunt,  4  Howard, 
589.)  And,  had  the  records  been  transferred  to  the  District 
Court,  as  40  the  Federal  cases,  we  do  not  see  but  that  the  re- 
sult must  have  b^n  the  same :  for  the  case  being  one  not  of 
Federal  jurisdiction,  should  the  jud^ent  be  affirmed  or  re- 
versed, and  sent  down  to  that  court,  it  would  possess  no  power 
to  carry  the  mandate  into  execution,  having  no  power  over  the 
case  under  the  Constitution  or  laws  of  Congress  conferring  ju- 
risdiction upon  the  Federal  courts.  (Art  3,  §  2,  Const.  Cu  8.; 
Judiciary  Act  of  1789,  §  11.) 

There  is  another  act  of  Congress  bearing  upon  this  question 
which  it  is  matmal  to  notice;  and  .that  is,  an  act  eupplemen- 
tary  to  the  act  entitled  ^  An  Act  to  regulate  the  exercise  of  the 
appellate  jurisdiction  of  the  Supreme  Court  in  certain  cases, 
and  for  other  purposes,''  passed  the  22d  of  February,  J.848, 
ch.  12  (9  ;^tat  at  Large,  211). 

The  second  section  provides,  <'  that  all  and  singular  the  ino- 
yisions  of  the  said  act  to  which  this  is  a  supplement,  so  far  as 
inay  be,  shall  be,  and  thev  herebv  are,  made  applicable  to  all 
cases  which  may  be  pendmg  in  the  Supreme  or  other  Superior 
Court  of  and  for  any  Territory  of  the  United  States,  which  may 
boeaftdr  be  admitted  as  a  State  into  the  Union,  at  the  time  m 
its  admission :  and  to  all  cases  in  whidi  judgments  or  decrees 
shall  have  been  rendered  in  such  Supreme  or  Superior  Court  at 
the  time  of  such  admission,  and  not  previously  removed  uy 
writ  of  error  oir  appeal'' 

Hie  act  to  wnKih  the  above  is  a  supplement  was  passed 
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22d  Febraai^,  1847,  ch.  17,  (9  Stat  at  Large,  128,)  and  its 
■everal  proYisions  related  to  caaes  j^ndlng,  and  nnsatiBfied 
judgments  existing  in  the  courts  of  the  Temtory  of  florida  at 
the  time  of  its  admission  into  the  Union  as  a  Btote,  and  which 
were  the  subject  of  examination  in  the  case  of  Benner  t;.  Por- 
ter, already  refered  to. 

As  the  Territory  of  Wisconsin  has  been  admitted  into  the 
Union  as  a  State  since  the  passage  of  this  supplementary  act, 
the  second  section  applies  the  proidsions  of  the  Florida  act  to 
the  cases  pending  in  its  courts,  and  to  the  judgments  existing 
therein,  at  the  time  of  its  admission. 

But  it  will  not  be  material  to  refer  particularly  to  those  pro- 
yisionSf  as  this' second  section  does  not  bring  the  case  before  us 
within  them.  It  applies  them  to  all  cases  pending  in  the  sev- 
eral courts  of  the  Territory;  and  to  all  cases  in  which  judg- 
ments or  decrees  shall  have  been  rendered  at  the  time  of  the 
admission,  add  not  previously  removed  by  writ  of  error  or  ap- 
peal to  this  court.  In  this  case  the  judgment  had  been  renderra 
and  removed  before  the  admission,  and  was  pending  here  at 
the  time ;  and  is,  therefore,  unaffected  by  this  supplementary  act 

The  section  was  drpiwn,  doubtless,  under  the  supposition, 
that,  if  the  suit  was  pending  here,  at  the  time  of  the  admission 
of  a  Territory  into  the  Union  as  a  State,  on  appeal  or  writ  of 
error,  no  legislation  was  necessary  to  preserve  or  givd  effect  to 
the  jurisdiction  of  the  court  over  it;  an  opinion,  as  we  have 
s^n,  founded'in  error. 

In  placing  the  want  of  jurisdiction,  however,  upon  this  groui|d| 
we  must  not  be  understood  as  admitting,  that,  if  the  provisions 
of  the  Florida  act  of  the  22d  of  February,  1847,  applied  to  the 
case,  the  jurisdiction  could  be  upheld.  For,  tf  we  are  right  in 
the  conclusion,  that,  even  assuminp^  the  record  in  the  case  had 
been  transferred  from  the  Territonal  to  the  District  Court  of 
the  State,  our  jurisdiction  would  still  be  incomplete  and  inef- 
fectual, inasmuch  as  that  court  possessed  no  power  to  cany 
the  mandate  into  execution,  the  case  not  being  one  of  Fedenid 

J'uiisdiction,  the  result  would  be  the  same  as  that  at  which  we 
lave  arrived. 

In*  every  view,  therefore,  we  have  been  able  to  take  of  the 
case,  we  are  satisfied,  that  our  jurisdiction  over  it  ceased  with 
the  termine^tion  of  the  Territorial  government 'and  laws;  and 
that  it  has  not  been  revived  or  preserved,  if,  indeed,  it  could 
have  been,  by  any  act  or  authority  of  Congress  on  the  sulyject, 
and  that  the  writ  of  error  must  be  abated. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  leo- 
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ord  from  Uie  Supreme  Court  of  the  Territory  of  Wisconsin, 
and  was  arcued  by  counseL  On  consideration  whereof,  it  is 
ordered  ana  ady'udged  by  this  court,  that  this  writ  of  error  be, 
and  the  same  i^  hereby,  abated. 


Stlv'sstbr  B.  Pkbston,  Wiluak  EmnALL,  William  Nicrols,  ahd 
William  T.  Phillips,  Plaimtiffs  ik  suor,  v.  Chablbs  Beackxm. 

Tlik  cate  was  decided  <m  fbe  same  groimd  as  the  preceding  case  of  McNnltT  v. 
BatQraiid  otfaen. 

This  was  a  writ  of  enror  to  the  Sppreme  Court  of  the  lata 
Teiritory  of  Wisconsin. 

An  action  of  ejectment  was  commenced  at  the  April  term, 
1845,  of  the  Iowa  County  Court,  by  ttie  defendant  in  error, 
against  the  plaintiffs  in  error,  to  recover  a  lot  of  laiftd  situate  in 
that  county.  The  yenue  was  afterwards  changed  to  the  county 
of  Milwaukie.  Issue  having  been  joined,  and  a  jury  impan- 
elled and  sworn,  a  verdict  was  found  for  the  pli\inti£^  upon 
which  a  judnient  was  entered. 

On  the  19th  of  July,  1847,  the  case  was  canried  by  writ  of 
error  to  the  Supreme  Court  of  Wisconsin  Territoiy,  and  on 
the  2d  day  of  August,  the  judgment  of  the  County  Court  was 
afl&rroed  by  a  div^ed  court. 

Whereupon  a  writ  of  error  to  the  Supreme  Court  of  the  Ter« 
ritory  of  Wisconsin  was  sued  out  of  this  court,  and  the  cita- 
tion served  on  the  24th  of  November,  1847. 

Wisconsin  was  admitted  into  the  Union  as  a  State  by  the 
act  of  Congress  approved  29th  May,  1848. 

The  cause  was  submitted  on  printed  arguments  by  Mr,  Map^ 
for  the  plaintifis  in  error,  and  Mr.  Walker ^  for  the  defendant  in 
errpr.  As  the  case  was  determined  upon  the  point  of  jurisdic- 
tion, and  as  the  argument  for  the  plaintii&  in  error  wcui  upon 
the  merits,  and  as  the  argument  for  the  defendant  in  error  on 
the  question  of  jurisdiction,  assumed  substantially  the  same 
around  as  was  taken  by  the  counsel  for  the  defendant  in  error 
m  the  case  of  McNulty  t;.  Batty  et  al.  oMe^  p.  72,  the  argu- 
ments are  not  herq  inserted. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  the  Supreme  Court  of  the  late  Ter- 
ritonr  of  Wisconsin. 

The  suit  was  an  action  of  ejectment  brought  by  the  plaintiff 
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below,  the  defendant  in  error,  in  the  second ;  and  removed  to 
the  third  judicial  district  of  the  Territory,  to  recover  possession 
of  a  small  piece  of  land ;  and  was  commenced  on  the  15th 
of  April,  1846. 

Issue  being  joined  between  the  parties,  such  proceedings 
were  had  thereon,  that  judgment  was  afterwards,  rendered 
•  against  the  defendants  in  the  June  term  of  said  court  in  the 
year  1846. 

The  case  was  afterwards  removed  to  the  Supreme  Court  of 
the  Territory,  and  the  judgment  of  the  court  below  affirmed  by 
a  divided  opinion  at  the  July  term  of  that  cotat^  to  wit^  on 
the  2d  of  August,  1847. 

The  judgment  was  afterwards  removed  to  this  court  by  a 
writ  of  error  for  review.  The  citation  is  signed  22d  Noveoa- 
ber,  1847. 

The  case  was,  therefore,  pending  here  on  the  39th  of  May, 
1848,  at  the  time  of  the  aamission  of  the  Territory  into  the 
Union  as  a  State.  It  is  one  not  of  a  Federal  chanicter,  but 
belonging  to  the  State  judicature,  and  therefore  falls  within 
the  decision  of  the  case  of  McNulty  v.  Batty  and  others;  just 
made,  and  the  vmt  of  error  must  be  abated. 

Order. 

This  cause  came  on  to  be  heard  on*  the  traliscript  of  the  rec- 
ord from  the  Supreme  Court  of  the  Territory  or  Wisconsiif, 
and  was  argued  by  counsel.  On  consideration  whereof^  it  is 
now  here  ordered  and  adjudged  by  this  court|  that  this  wri^  of 
error  be,  and  the  same  is  hereby,  abated. 


Jacob  Stradbb,  Jambs  Gobhan,  and  John  Abmstboho,  PLAnmrn 

IK  BBBOB,  e.  Chbistophbb  Gbabam. 

Under  the  SSth  wctioii  of -the  Judidair  Act,  thii  court  hat  oo.inrisdietion  omer  the 
folioLwing  qnestion,  viz.  "  Wlietber  slayes  who  had  been  pennUted  hj  their  maattr 
to  pass  occasionally  fV-om  Kenmcky  into  Ohio  acquired  thereby  a  rieht  to  freedom 
after  their  teturn  to  Kentocky  1 "  The  laws  of  KentnckT  alone  conTd  decide  upon 
the  domestic  and  social  condition  of  the  persons  domiciled  within  its  territoiy, 
except  so  far  as  the  powers  of  the  States  in  this  respect  aze  restrained  or  dntiee  and 
obligations  imposed  upon  them  by  the  Constitution  of  the  United  3t4tes. 

There  is  nothing  in  the  ConstHauon  of  the  United  States  that  can  in  any  degree 
control  the  law  of  Kentucky  upon  this  subject 

The  Ordinance  of  1787  cannot  confer  jurisdiction  upon  this  court  It  was  itielf  fit-- 
perseded  by  the  adoption  of  the  Constitution  of  the  United.  Stites,  which  placed 
all  the  States  of  the  Union  upon  a  perfect  equality,  which  they  would  not  be  if 

.  the  Ordinance  continued  to  be  in  force  after  its  adoption. 

Bndi  of  the  provisions  of  the  Ordinance  as  are  yet  in  force  owed  their  yalidilj  to 
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mefar  of  Congress  passed  ni^ier  the  present  Constitation,  daring;  the  Territorial 
goTemment  of  the  Northwest  Territory,  and  since  to  the  oonstitations,  and  lawi 
of  the  Stittee  formed  in  it. 

In  error  to  the  Coturt  of  Appeals  for  the  State  of  Kentuckj. 

The  defendant  in  error,  who  was  a  citizen  of  Kentucky,  filed 
his  bill  in  the  Louisville  Chancery  Court,  against  Jacob  Stra- 
det  and  James  €k>nnan,  who  were  citizens  of  Ohio,  and  own^ 
jcrs  of  the  steamboat  Pike,  which  plied  between  Louisville, 
Kentucky,  and  Cincinnati,  Ohio,  and  John  Armstrong,  who 
was  the  captain  of  said  steamboat 

The  bill  a]lege(},that  the  complainant  was  the  owner  of  three 
negro  slaves,  George,  Henry,  ana  Reuben,  of  the  value  of  about 
fifteen  hundred  dollars  each,  who  had  left  his  residence  at 
HaJTodsburg,  Kentucky,  and  made  their  way  to  Louisville, 
whence  they  were  taken  on  board  of  said  steamboat  Pike,  and 
carried  to  Cincinnati,  from  which  place  they  escaped  to  Can- 
ada, and  were  lost  to  t|)eir  owner.  Complainant  averred  that 
he  bad  a  lien  on  said  boat  by  reason  of  the  asportation  of  said 
slaves,  for  the  damages  he  had  sustained,  and  prayed  an  attach* 
ment  and  sale  of  «aid  boat,  and  general  relief. 

An  attachment  was  ordered  and  served,  but  the  boat  was  re» 
lieved  upon  bond  being  given  to  perform  all  orders  of  the  cocA^t, 
or  to  have  the  boat  forthcoming. 

Two  of  the  defendants  in  the  court  below  (Strader  and  Gor- 
man), in  their  answer,  stated  that  they  were  not  on  board  the 
boat  at  the  tin&e  of  the  alleged  transportation,  had  no  knowl- 
edge of  such  transportation,  and  they  therefore  denied  it 
They  alleged  that  the  boat  was  under  the  command  of  the  de- 
fendant Armstrong,  her  captain,  and  that  the  negroes  in  ques- 
tion had  been  permitted  bv  the  complainant  to  travel  out  of 
the  Comn)6nwealth  as  if  free;  and  in  an  amended  answer, 
they  averred  that,  long  before  the  alleged  transportation,  the 
said  ntegroes  had  actually  become  free.  The  answer  of  Arm- 
strong was  substantially  to  the  same  effect  There  were  vari- 
ous proceedings  had  in  the  State  c^iirts,  the  case  having  been 
twice  carried  to  the  Court  of  Appeals,  when  Graham  finally 
succeeded  in  obtaining  a  decree  in  the  Louisville  Chancery 
Court  for  $  3,000  damages,  to  be  paid  before  a  day  named,  or 
tlie  boat,  her  furniture,  tackle,  &a,  to  be  sold  if  forthcoming, 
and  .if  not  forthcoming,  the  court  to  make  the  necessary  order 
against  the  obligors,  in  said  forthcoming  bond ;  which  decree 
was  affirmed  by  the  Court  of  Appeals.  To  reveifse  the  decree 
of  affirmance,  this  writ  of  error  was  sued  out 

By  the  statute  of  Kentacky  approved  7th  January,  1824, 
any  master  or  commander  of  a  steamboat  or  other  vessel,  who 
shall  hire  or  employ,  or  take  as  psssengers  on -board  of  such 
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steamboat  or  other  vessel,  or  suffer  it  to  be  done,  or  otherwise 
take  out  of  the  limits  of  the  Ck)mmonwealtb,  any  slave  or  slaves, 
without  permission  of  the  master  of  suchelave  or  slaves,  shall 
be  liable  to  damages  to  the  party  aggrieved  by  such  removal ; 
and  the  steamboat  or  other  vessel  on  board  of  which  such  of«> 
fence  was  conunltted  shall  be  liable,  and  may  be  proceeded 
against  in  chancery,  and  may  be  condemned  and  sold  to  ^y 
such  damages  and  costs  of  suit. 

The  amended  act,  approved  12th  Felnmary,  1828,  extends  the 
remedies  ffiven  by  the  iormer  act,  so  as  to  embrace  tibe  ovimers, 
mate,  derk,  pilot,  and  engineer,  as  well  as  the  master,  and  thev 
are  declared  to  be  liable  to  the  action  of  the  party  aggrieved, 
^  either  jointly  with  the  masters,  or  severally,  and  either  at  law 
or  in  chanceiv." 

It  appeareo  in  evidence,  that  the  negroes  were  the  slaves  of 
Graham,  and  that  thev  were  musicians ;  that,  for  their  improve- 
ment in  music,  two  of  them  were  placed  under  the  care  of  one 
Williams,  who  was  a  skilful  performer  and  leader  of  a  band, 
and  were  permitted  to  go  with  him  to  Louisville,  and  other 

I)lace8,  ana  play  with  him  at  public  entertainments.     The  fd« 
owing  permit  was  filed  as  an  exhibit,  and  proved. 

^  Earrodsburg,  August  30(A,  1837. 

^  This  is  to  give  liberty  to  my  boys,  Henry  and  Eeuben,  to 
go  to  Louisville^  with  Williams,  and. to  play  with  him  till  I 
may  wish  to  call  them  home.  Should  WiUiams  find  it  his 
interest  to  take  them  to  Cincinnati,  New  Albsmy,  or  any  part 
of  the  South,  even  so  far  as  New  Orleans,  he  is  at  liberty  to  do 
so.  I  receive  no  compensation  for  their  services,  except  that  he 
is  to  board  and  clothe  them. 

<<  My  object  is  to  have  them  well  ti^^ed  in  music.  They 
are  young,  -one  17  and  the  other  19  years  of  age.  They  are 
both  of  good  disposition  and  strictly  honest,  and  such  is  my 
confidence  in  them,  that  I  have  no  Dear  that  they  will  ever  [act] 
knowinglV  wrong,  or  put  me  to  trouble.  They  are  slaves  for. 
life,  and  I  paid  for  them  an  unusual  sum ;  thev  have  been  faith- 
ful, hard-working  ctervants,  and  I  have  no  fear  but  that  they  will 
always  be  true  to  their  duty,  no  matter  in  what  situation  they 
may  be  placed.  C.  Graham.,  M.  D. 

^  P.  S.  Should  they  not  attend  properly  to  their  music,  or 
disobey  Williams,  he  is  not  only  at  liberty,  but  requestcx),  to 
bring  them  directly  home.  C.  Graham.'' 

Under  this  permission,  Williams,  in  the  year  1837,  made  sev- 
eral excursions  <with  his  band,  including  the  slaves  Reuben  and 
Henry,  4x)  Cincinnati,  Ohio,  £ind  New  Albany  and  Madisoui 
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IDdian<^  for  the  purpose  of  playing  at  balls  or  public  entertain- 
ments; after  which  he  returned  to  LfOuisvillei  his  place  of  resi- 
dence, said  slaves  retnrninff  with  him ;  from  whicn  time  to  the 
time  of  their  escape  in  1m1|  they  had  remained  within  the 
State  of  Kentucky. 

The  case  was  argued  by  Mr.  Jones^  for  the  plaintifis  in  erroTi 
and  Mr.  OriUendefij  Attomey-Generali  for  the  defendants  in 
error. 

• 

Mr.  Jones^  for  the  plaintifis  in  error. 

The  owner  of  the  slaves  in  question  placed  them  under  the 
care  of  a  person  to  learn  music,  who  carried  them  out  of  the 
State  of  Kentucky  into  an  adjoining  free  State  to  play  at  balls 
and  parties  for  hire.  ;  As  soon,  then,  as  they  touched  the  soil  of 
Indiana  or  Ohio,  "With  the  consent  of  their  master,  the  quality  of 
fireedom  attached  to  their  persons,  and  could  never  afterwards  be 
dissociated  from  them ;  and  it  made  no  difference  Whether  they 
went  permanently,  or  as  mere  temporary  sojourners.  There 
was  no  distinction,  either  in  reason  or  in  law,  to  be  drawn  from 
the  mere  duration  of  commorancy,  if  the  removal  to  a  free 
.State  was  voluntary  on  the  part  of  the  slave  and  with  the  per^ 
mission  of  the  master.  The  Ordinance  of  1787  declares  that 
nether  slavery  nor  involuntary  servitude  shall  exist  in  the 
Northwest  Territory.  The  laws  of  Ohio  and  Indiana  only  re* 
iterate  the  provisions  of  that  Ordinance.  The  instant,  therefore^ 
the  slave  came  ^thija  tiie  boundaries  of  such  States,  the  la*ws 
of  those  States  took  effect  upon  his  condition,  and  eo  vutaM 
he  became  clothed  with  every  attribute  of  freedom. 

J&.  Jonei  concluded  the  opening  argument  bv  reading  from 
the  brief  of  Mr.  Duncan^  filea  in  the  case,  as  follows :  -^ 

.  The  Ordinance  of  1787  was  made  after  Somerset's  case,  and 
after  several  of  our  States  had  passed  laws,  whose  object  was 
to  put  an  end  to  slavery  within  their  jurisdictions,  by  operating 
on  the  poii  natu  It  has  been  claimea  to  be  a  solenm  compact 
as  well  as  an  ordinance.  Its  povisions  are  as  broad  and  com- 
prehensive as  they  could  be  made,  inhibiting  slavery  and  invol- 
untary servitude,  except  fo^  crime,  within  the  Northwest  Terta- 
tory. 

That  the  courts  of  Kentucky  are  bound  to  take  notice  of  this 
Ordinance,  and  to  know  judicially  that  slavery  is  forbidden  in 
this  Northwest  Territory,  are  propositions  lonir  since  settied  by 
the  Appellate  Court  of  Kentucky.  See  Rankin  v.  Lydia,  2  A. 
K.  Marshall,  467. 

When  Ohio  and  Indiana  were  permitted  to  make  their  con- 
■titations,  and  wepre  admitted  into  the  Union  by  acts  of  Con- 
gress, the  courts  of  Kentucky  were  still  bound  to  know,  judi- 
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daily,  that  slavery  was  prohibited  there  by  the  fuDdamental 
law  of  each  of  those  States.  It  will  not  be  forgptten,  that  all 
this  Territory  and  Kentucky  were  component  pc^  of  Viiginia 
when  the  Ordinance  was  made. 

By  force  of  the  Ordinance  and  of  the  Constitation  of  the 
United  States,  and  the  acts  of  Congress  for  the  admission  of 
Ohio  and  Indiana  «is  States,  those  States  stand  as  to  the  sub- 
ject of  slavery  like  England,  excepting  only  the  cases  provided 
for  by  the  Constitation- of  the  Unitra  States,  and  fairly  em- 
braced within  its  provisions. 

.  For  national  purposed,  all  of  our  States  aje  governed  by  the 
same  lawis,  ana  constitute  one  government  ;  for  other  pur^ 
poses^  they  are  separate  and  independent  sovereignties,  with 
laws  and  institutions  altogether  dinerent  2  Peters,  590.  And 
with  respect  to  their  municipal  resrulations  the  several  States 
are  to  each  other  foreign.  2  Wash.  298.  Blavery  has  been 
decided  to  be  local,  and  to  depend  upon  the  local  law.  Somer- 
set's case/State  Trials;  1  Lofft,  1 ;  3  A.  K.  Marshall, 470 -472; 
3  Bos.  &  PulL  69;  2  Bam.  &  Cress.  448 ;  2  Martin,  N.  S.  403. 

In  the  case  last  cited,  Lunsford  v.  Ooquillon,  the  Supreme 
Opurt  of  Louisiana  decided,  that  by  removing  a  slave  to  Ohio 
that  slave  became  instantly  free  by  operation  of  law,  and  beinsr 
once  free  there,  the  slave  was  free  everywhere.  The  case  of 
Bankin  t;.  Lydia,^^  above  cited,  maintains  substantially  the  same 
propositions. 

The  case  of  Elizabeth  Thomas  v.  Oeneris,  &c.,  16  La.  Rep* 
presented  these  facts.  The  slave  was  sent  from  Kentucky  to 
Illinois,  to  be  put  under  the  charge  of  an  eminent  physician, 
during  the  absence  of  the  owner.  But  this  was  done  under 
circumstances  to  warrant  the  inference  that  the  owner,  con- 
sented to  the  slave  residing  there.  The  Supreme  Court  of 
Louisiana  on  such  facts  say  (p.  488), — *<  If  the  plaintiiT  resided 
in  Illinois  with  the  express  or  implied  consent,  and  with  the 
knowledge  and  tacit  autiiorization,  of  her  former  master,  sIm* 
was  under  no  obligation  to  serve  him  there.  The  bond  of 
slavery  once  dissolved  cannot  be  renewed  by  a  subsequent  re- 
moval^ of  a  slave  so  circumstanced  into  a  slaveholding  Sitate.'' 
6  Leigh,  615 ;  10  Lei^h,  697;  9  Gill  &  Johns.  19. 

In  the  case  of  Louis  t^  Cabarrus,  7  La.  Rep.  172,  the  con- 
verse of  the  proposition  was  laid  down  in  these  words : — "  The 
residence  of  a  slave  in  Ohio  contrary  to  the  will 'or  without 
the  knowledge  ot  his  owner,  does  not  deprive  the  owder  of  his 
property.*' 

In  Frank  v.  Powell,  11  La.  Hep.  600,  the  court  says,  —  "  The 
owner  must  be  presumed  to  consent  to  emancipation  of  a  slave 
by  his  temoval  to  Ohio." 
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In  Smith  t^.  Smith,  13  La.  Bep.  444,  the  court  says  the  fact 
of  a  slave  being  taken  to  a  country  where  slayery  or  involoii- 
tary  servitude  is  not  tolerated,  operates  on  the  condition  of  the 
slave,  and  produces  immediate  emancipation. 

In  4  Martin,  385,  it  said,  — ^  The  slave  has  no  will,  and  can- 
not give  consent  to  serve  in  a  free  State.^ 

In  11  La.  Bep.  501,  it  appeared  that  the  plaintiff  was 
brought  or  left  ii^  Ohio,  by  toe  person  daiminff  to  be  owner, 
for  the  purpose  of  serving  an  innkeeper  until  f  150  was  re- 
ceived for  bis  hire.  It  was  there  -decided  that  the  hiring  of  a 
slave  for  service  in  a  free  State  operated  on  the  fre»edom  of  the 
slave. 

In  9  La.  Rep.  474,  the  court  decided,  that  where  a  slave  was 
taken  into  a  free  State,  even  temporarily,  for  any  other  purpose 
than  a  mere  passage  through  such  country,  such  slave  would 
become  free,  and  that  freedom  once  impressed  was  indelible. 

The  case  of  Winney  v.  Whitesides,  1  Missouri,  834-336| 
formally  settled  the  proposition  that  the  United  States  had 
power  to  purchase  the  Northwest  Territory.  It  treats  the  Or* 
dipanbe  as  a  compact  (^  assented  to  the  articles  of  compact '^)| 
and  as  in  full  force  (p.  335),  and  says  (p.  336),— <<  The  sover* 
eign  power  of  the  IJnitea  States  has  declared  that  neith^ 
slavery  not  involuntary  servitude  shall  exist  there,  and  this 
court  thinks  that  the  person  who  takes  his  slave  into  said  Ter- 
ritory, and  by  the  length  of  his  residence  Uiere  indicates  an  in- 
tention of  making  that  place  bis  residence,  and  that  of  his 
slave,  does  by  su<%  residence  declare  his  dave  to  have  become 
a  free  man.'' 

The  case  of  Lagrange  v.  Choteau,  2  Missouri  •'Bep.,  decides 
that  any  sort  of  residence,  continued  of  permitted  by  the  legal 
owner,  to  defeat  or  evade  the  Ordinance,  and  thereby  introduos 
slavery  de  facio^  would  doubtless  entitle  a  slave  to  freedom. 
This  case  also  says  the  Ordinance  was  intended  as  fimdaroen** 
tal  law. 

The  case  of  Balph  v.  Duncan,  3  Missouri,  140,  sa^s, — ^  The 
object  oT  the  Ordinance  of  1787  was  to  prohibit  the  introduc- 
tion of  slaves  into  the  Territory,  of  which  the  present  State  of 
Illinois  constitutes  a  part,  and  tiie  master  who  permits  his  slate 
to  go  there  to  hire  himself  offends  against  that  laW  as  much  as 
one  who  takes  his  slave  along  with  himself  to  reside  there,  and 
if  we  are  at  liberfy  to  regard  the  m<^  effect  of  Uie  act,  it  is 
much  more  to  permit  the  slave  to  ^  there  to  hhre  himself  to 
labor,  than  for  the  master  to  take  him  along  with  himself  to 
ireside,''  ice    3  Martin,  N.  a  699. 

In  the  case  of  Julia  v.  McKinney,  3  Missouri,  196,  the  court 
said,  —  <<  Here  was  a  hiring  of  a  person  bound  to  labor  in  Ken- 
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tiioky,  Wbilftt  in  Kentacky,  bionffbt  into  Illinois  (not  to 
there,  say  if  yon  will),  and  h^i:ea  to  labor  for  one  or  two  days 
by  tbe  owner.  Wbat  difference  can  it  make  if  the  biring  had 
beea  for  one  hundred  days  ?  We  can  see  none,  except  in  the 
decree  or  quantity  of  time." 

The  court  is  referred  also  to  Stewart  v.  Oakes,  5  £bmr.  & 
Johns.  107,  note ;  also  to  3  Harr.  &  Johns.  491,  493 ;  3  Mon. 
104 ;  5  Littell,  285 ;  1  Va.  Bep.  by  Gilmer,  143 ;  and  many 
mother  c&ses  might  be  cited  from  the  decisions  of  the  courts  of 
last  resof  i  in  the  States  where  slavery  exists,  to  show  that  the 
|irinctple(  contained  in  the  cases  cited  are  generally  recognized* 

In  all  these  cases,  it  is  believed  the  length  of  residence  was 
considered  immateriaL    The  fact  that  the  slave  was  taken  or 

Knittecl  to  reside,  or  hired,  or  sent  to  labor,  where  slavery  was 
idden,  determined  the  riffht  to  freedom.  - 

The  grand  object  and  setSed  policy  of  the  Ordinance  would 
be  evaaed  and  defeated,  if  citizens  of  Ohio  or  Indiana  could 
kire  slaves  in  Virginia  and  Kentucky  to  cultivate  their  farms. 
If  they  could  thus  hire  for  a  day,  or  a  month,  or  a  year,  they 
eoukl  do  so  for  any  number  of  years.  It  would  be  no  answer 
to  say  the  master  raided  in  a  slave  State,  contracted  in  a  slive 
State,  and  never  intended  to  change  the  permanent  residence 
4»f  his  stave. 

The  proposition  is  maintained,  that  if  a  master  voluntarily 
Mrs  his  slave  td  a  citizen  of  a  non-slaveholding  State,  to  per* 
form  service  and  labor  in  such  non-slaveholding  State,  and  if 
hfb  in  fact  send  the  slave  there  for  that  purpose,  the  slave  be- 
coines  free. 

There  is  no  principle  of  comil^  which  requires  any  sover- 
eignty t>  surrender  the  interest  of  its  citizens,  or  its  established 
laws,  or  its  settled  poliqr,  in  deference  to  or  respect  for  any  for* 

2  [a  law.  If  the  non-slaveholding  States,  out  of  comity,  woukl 
ow  citizens  of  slaveholding  States  to  cultivate  their  soil  with 
ibeb  slares,  Uiey  would  soon  be  converted  into  slaveholding 
Qiates.  If  tbe  citizens  of  non-slaveholdinff  States  could  them- 
selves introduce  slaves  under  contracts  of  hire,  they  would  vie* 
late  the  settled  policy  of  their  State  bv  bringing  slave  labor  in 
eompetition  with  their  poor.   16  Pet  539 ;  2  McLean,  696. 

When  Connectiout  passed  'her  law  to  provide  for  the.eradi- 
eation  of  slavery,  she  began  it  with  a  preamble  which  declared 
in  concise  terms  the  reason  and  policy  of  the  jaw  to  be,  ^  that 
davery  is  inconvenient  and  injurious  to  the  poor.'' 

The  defendant  in  error,  by  express  written  authority,  save 
/Williams  authoriig^  to  take  the  slaves  to  Indiana  and' to  Qhi0| 
to  serve  him,  Wilhams,  in  those  States.  This  was  done  upon 
a  consideration  ^hich  the  master  deemed  adequate^     Under 
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that  express  written  authority  of  the  master,  they  were  so 
taken,  again  and  a^ain,  to  those  ^States,  to  perform  service  for 
pay.  Now  this  either  did  or  did  not  make  them  free.  If  it 
did  make  them  free,  it  was  either  by  virtue  of  the  Ordiimho^ 
or  of  the  Constitution  or  laws  of  the  United  States  admitting 
those  States  under  that  Ordinance'with  constitbtions  prohibit- 
ing slavery.  The  defence  of  Strader,  &c,  turned  on  the  ffiving, 
or  refusing  to  give,  validity  to  the  Ordinance  or  acts  of  Con* 
gress.  A  State  court  has  decided  against  that  defence, — and 
this  is  claimed  to  be  one  of  the  very  cases  in  which  jurisdiotioii 
is  given  to  this  court  under  the  twenty-fifth  section  of  the  Ja« 
dimry  Act    PoUiurd  t;.  Kibbe,  14  Pet  417. 

Mr.  Crittenden^  contra.  Much  argument  has  been  urffed  to 
show,  that,  in  regard  to  the  operation  of  the  Ordinance  of  1787 
and  the  laws  of  Ohio  and  Indiana  upon  the  condition  of  felavea 
brought  into  those  States  with  the  consent  of  their  masters, 
there  is  no  difference  between  a  temporary  and  a  permanent  resi- 
dence. But  in  this  case  there  was  no  residence  at  all.  It  was 
only  a  transient  visit  to  Madison  for  part  of  one  night,  and 
for  a  fleeting  and  temporary  purpose.  Williams's  residence 
was  in  Louisville.  There  was  no  change  of  domicile,  nor  was 
there  the  most  remote  intention  of  such  chanse.  The  slaves 
accompanied  Williams  in  his  short  visit,  and  voluntarily  re- 
turned with  him  to  Kentucky ;  and  it  was  not  tiU  some  four 
years  after  their  return  to  their  master  that  they  made  their  es- 
cape. A  distinction  is  attempted  between  a  temporary  resi- 
dence and  a  visit  in  transitu.  There  is  no  foundation  for  such 
a  distinction.  The  only  legal  distinction  is  that  of  domidle 
and  transient  residence,  or  stoppage  m  itinere. 

But  the  important  fact  in  tms  case  is  the  voluntary  return  of 
the  slave  to  hu  master.  The  question,  then,  is.  What  is  the  con- 
dition of  the  slave  on  his  return,  by  the  laws  of  Kentucky  ?  not 
what  was  hb  condition  by  the  laws  of  Indiana  or  Ohio,  when 
within  the  limits  of  those  States.  This  is  a  question  purely  of 
local  law,  to  be  decided  b^  the  local  courts.  The  laws  of  ](en- 
tucky  could  alone  determme  the  status  br  condition  of  persona 
residing  within  the  State,  and  the  courts  of  the  State  were  the 
appropriate  expounders  of  those  laws  This  court  ha^,  conse- 
ouently,  no  jurisdiction  to  reverse  or  review  the  decision  of  the 
Court  of  Appeals  in  this  case.  It  does  not  arise  under  any'act 
of  Congress.  It  does  not  arise  even  under  the  Ordinance  of 
1787.  If  the  slaves  had  sued  for  their  freedom,  it  might  have 
been  brought  under  the  Ordinance.  It  is  simplv  a  case  arising 
under  the  statute  law  of  Kentucky.  Owens  v.  Norwood's  Les- 
see, 5  Cranch,  344. 

8» 
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What  have  the  Supreme  Court  of  Kentucky  decided  ?  They 
baTe  decided  that  there  was  no,  residence,  that  there  was  a  /em- 

Kary  visit  for  a  tempararif  purpose ;  and  that  such  a  visit,  fol* 
red  by  a  voluntary  return  to  their  master,  gave  no  title  to 
freedom  under  the  Ordinance  of  1787.  The  Ordinance  of  1787 
declares  that  there  shall  be  no  involuntary  servitude  north- 
west of  the  Ohio.  It  says  nothing  of  the  effect  of  a  mere 
temporary  sojourn  of  a  slave  in  that  Territory  with  the  consent 
of.  lus  master,  and  a  voluntary  return  to  the  State  from  which 
be  came#  The  Ordinance  was  founded  in  wise  counsels,  for 
kurge  purposes,  and  has  been  faithfully  kept  It  viras  not  to 
eateh  up  a  wandering  fiddler,  as  in  this  case,  upon  a  mere  visit 
for  playing  at  a  ball,  that  the  Ordinance  of  1787  v^s  passed. 
It  deffrades  the  character  of  that  Ordinance  to  suppose  so.  It 
would  give  to  it  the  effect  of  creating  a  border  warlare,  instead 
of  cultivating  tiie  courtesies  and  amenities  of  life. 

If,  however,  that  decree  be  examinable  in  this  eourt,  it  will 
be  further  insisted,  — » 

1st  That  under  the  circumstances  of  this  case,  the  transient 
cawnrsion  of  Uie  slaves  in  question  to  Cincinnati,  for  a  tempo* 
lary  purpose,  with  intention  to  return,  and  within  their  actual 
•ramtions  to  the  service  of  their  master,  conferred  no  right  to 
freedom  i^r  such  voluntary  return,  either  under  the  Ordinance, 
or  under  thb  Constitution  or  laws  of  the  United  States. 

Judge  Story,  in  hSi  Conflict  of  I,iaws,  §  96,  on  the  question 
fit  a  voluntaiy  return  to  slavery,  considers  the  law  to.be  that 
tbe  slave  acquires  no  right  to  freedom.  In  the  case  of  the 
Commonwealth  of  Massachusetts  v,  Aves,  18  Pick.  193,  the 
eourt  in  Massachusetts  decide  that  a  slave  who  has  been  in  a 
free  State,  but  returns  voluntarily  to  the  State  from  which  he 
oame^  returns  to  the  condition  m  which  he  was  when  he  left 
He  waives  his  right  to  freedom  by  his  voluntary  return.  And 
•o  did  Sir  William  Scott  dedde,  in  2  Haggard's  Admiralty  Re« 
ports,  94.    And  the  court  of  Kentucky  decide  the  same  thing. 

2d.  That  the  plain  *ffs  in  error  have  no  right  thus  collateral- 
W  to  make  any  aefenc  or  question  as  to  the  claims  of  those 
slaves  to  their  freedom,  claims  which  they  themselves  had  ap- 
parently abandoned,  and  which  they  certainly  never  asserted. 
Their  riffht,  if  any,  was  personal,  and  cannot  be  revived  and 
brought  into  litigation,  as  attempted  in  this  case  by  the  plain- 
Hfb  m  error. 

I  suppose  it  is  very  dear  that  the  only  question  here  is, 
whether  this  decision  conflicts  .with  the  Ordinance  of  1787.  It 
nay  conflict  with  the  law  of  Ohio,  or  Indiana,  or  the  constitu- 
tion of  Ohio  or  Indiana;  but  that  confers  no  jurisdiction  on 
thb  court 


DECEMBER  TERM,  1850.  »1 

Strader  et  «L  v.  OrahasL 

If  the  doctrine  maiDtaiDed  on  the  other  side  l>e  establishedi 
the  Ohio  will  be  made  like  the  fabled  Styx,  the  river  of  death| 
which,  if  once  crossed,  can  never  be  recrossed.  It  will  destroy 
that  amenity  of  intercourse,  that  interchange  of  sodal  conrt^ 
sies,  which  now  exist,  artd  which  do  so  much  to  preserve  those 
kindly  and  fraternal  feelings  npon  which  the  success  of  our  in« 
stitations  so  much  depends.  He  trusted  in  the  wisdom  of  the 
court  to  arrive  at  such  a  decision  as  should  be  acquiesced  in 
byalL 

Mr.  JbneSf  in  reply  and  conclusion. 

The  defence  is,  that  these  slaves  having  once  had  the  indeli- 
ble character  of  freedom  stamped  on  them  by  a  residence,  so- 
journ, or  commorancy  within  the  T^erritory  over  which  the 
Ordinance  of  1787  extended,  it  could  never  afterwards  be  oblit- 
erated. 

The  penalty  6r  forfeiture  is  lor  transporting  slaves,  and  it  i$ 
a  necessary  prerequisite  that  the  status  of  davery  should  be 
established. 

Suppose  a  slave  emancipated,  and  I  am  indicted  for  dealing 
with  him,  a  slave,  can  I  not  set  up  a  defence  that  the  condition 
of  slavery  did  not  exist  under  the  Ordinance  of  1787  ?  And  did 
not  the  court  of  Kentucky  in  this  case  decide  upon  the  effect 
of  the  Ordinance  of  1787  ? 

It  is  agreed  that  this  case  arises  under  the  laws  of  Kentucky. 
But  Kentucky  could  not  pass  laws  inconsistent  with  the  Ordi- 
nance. They^  cannot  make  a  slave  of  one  whom  the  Ordinance 
makes  free.  All  that  Kentuckv  has  done  has  been  to  apply 
the  penalty  to  the  asportation  of  slaves.  The  question,  then,  is, 
Bond  or  free  ? 

It  is  decided  as  to  the  condition  of  slavery  in  those  States 
where  it  is  not  recognized,  that  there  is  no  obligation  under 
common  law,  in  the  national  law,  or  the  comity  of  nations,  to 
recognize  it  where  the  slave  is  brought  into  such  State  volun- 
tarily. Then,  as  to  the  permanence  of  the  removal,  all  the  au- 
thonties  concur,  that  no  matter  how  temporary  the  purpose,  if 
the  slave  be  brought  or  sent  by  the  master  for  ever  so  short  a 
time,  once  there,  eo  instanii  he  becomes  free.  Some  State 
courts  have  distinguished  between  slaves  temporarily  employed 
and  slaves  in  transitu. 

This  is  illustrated  by  the  acts  of  coterminous  slave  Stat^ 
Maryland  and  Virginia  were  obliged  to  pass  laws  to  prevent 
freedom  from  resulting  from  a  temporary  residence. 

What  is  the  difference  between  temporary  and  permanent 
residence  ?    Animus  morandt  and  animus  revertendL 

The  only  true  distinction  is  between  domicile,  on  the  one 


92  SUPREME   COURT. 

Strader  et  al.  v.  Graham. 

'  band)  and  mere  reaidence,  whether  for  a  short  or  for  a  long  time, 
on  the  other.  Varioas  words  have  been  applied  to  express  the 
idea,  snob  as  sojourning^  commorancy^  residence^  &c.  Many 
persons  pass  their  whole  lives  in  a  strange  land.  The  Israelites 
sojourned  in  Eg^pt  for  four  hundred  jrears ;  yet  it  was  not 
their  home.  It  is  true  that  in  the  case  in  2  Auurtin,  the  slave 
was  removed  into  Indiana  for  a  permanent  residence,  and  the 
court  seem  to  indicate  a  distinction  between  a  permanent  and 
temporary  residence ;  but  it  was  only  incidentally  laid  down, 
and  has  been  overruled  in  Louisiana  since.  In  the  case  in 
18  Pickering,  the  slave  was  a  mere  attendant  in  Uinere^  and  the 
decision  was,  that  even  that  conferred  freedom.  In  fact,  the 
States  of  Kentucky,  Louisiana,  and  Missouri  concur  {ynih  the 
exception  of  persons  in  ttinere)  with'  the  courts  of  the  Northern 
States  as  to  the  effect  of  residence.  And  the  length  of  resi- 
dence was  immaterial.  There  are  two  cases  in  Louisiana 
where  slaves  were  taken  to  France  and  brought  back  again, 
which  entirely  abolish  all  distinction  between  one  sort  of  resi- 
dence and  another. 

The  case  of  the  slave  Grace  has  been  referred  to,  where  the 
right  to  freedom,  which  might  have  been  asserted,  was  consid- 
ered as  waived  by  a  retuin  to  the  place  of  slavery.  But  does 
that  construction  of  law  as  existing  in  England  apply  here? 
It  is  a  monstrodW  in  morals  and  in  law,  that  a  man  who  has 
been  made  free  by  the  operation  of  law  can  make  himself  a 
slave.  On  the  coming  of  the  slave  into  the  free  State,  by  the 
mere  force  of  the  prohibition,  his  shackles  fall  from  him.  Are 
they  ever  to  be  restored  ?  By  what  law  ?  If  he  be  free  in 
Ohio  and  Indiana,  how  shall  he  be  a  slave  elsewhere  ?  What 
power  of  man  is  to  redintegrate  that  condition  ?  Nor  is  there 
any  rekl  distinction  as  to  right  of  dominion  and  right  of  prop- 
erty. If  the  slave  be  made  free,  there  can  be  no  right  of  prop- 
erty in  his  service.  Where  is  the  law  which  makes  a  distinction 
•between  the  right  of  property  quoad  the  State,  and  an  absolute 
dive8titm*e  of  all  right  of  property  by  operating  on  the  siaius 
of  slavery  ?  It  cannot  be  said  that  the  slave  is  free,  and  yet 
that  my  right  of  property  remains  intact 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
This  case  is  brought  here  by  writ  of  error  directed  to  the 
Court  of  Appeals  of  the  State  of  Kentucky. 

The  facts  in  the  case,  so  far  as  they  are  material  to  the  de- 
cision of  this  court,  are  briefly  as  follows.  The  defendant  in 
error  is  a  citizen  of  the  State  of  Kentucky,  and  three  negro 
men  whom  he  claimed  and  held  as  his  slaves  were  received  on 
board  the  steamboat  Pike,  at  Louisville,  without  his  knowledge 


DECEMBEB  TERM,  1860.  9» 

■  ■  •  I  I        I  i 

Strader  et  aL  9   Graham.. 

pr  consent,  and  transported  to  Cincinnati;  and  from  that  pUtae 
escaped  to  Canada,  and  were  finally  lost  to  bim. 

The  proceedings  before  us  were  instituted  under  a  statute 
of  Kentucky,  in  the  Louisville  Chanoery  Court,  against  the 
plaintiffs  in  error,  to  recover  the  value  of  the  'slaves  which  bad 
thus  escaped,  and,  in  default  of  payment  by  them,  to  charge  the 
boat  itsell  with  the  damages  sustained,  otrader  and  Gorman 
were  the  owners  of  the  boat,  and  Armstrong  the  master. 

The  plaintiffi  in  error,  among  other  defences,  insisted  that 
the  negroes  claimed  as  slaves  were  free  ;^  averring  that,  sonie 
time  before  they  were  taken  on  board  the  steamboat,  they  bad 
been  sent,  by  toe  permission  of  the  defendant  in  error,  to  the 
State  of  Ohio,  to  perform  service  as  slaveis ;  and  that,  in  con- 
sequence thereof,  they  had  acquired  their  freedom,  and  were 
free  wheii  received  on  board  the  boat. 

It  appears  by  the  evidence,  that  these  men  were  musidansi 
and  had  gone  to  Ohio,  on  one  or  more  occasions,  to  perform  at 
public  entertainments;  that  they  had  been  taken  there  for  thiil 
purpose,  with  the  permission  of  the  defendant  in  error,,  hj  a 
man  by  the  name  of  WiUiams,  under  whose  care  and  direction 
be  had  for  a  time  placed  them ;  that  they  had  always  returned 
to  Kentucky  as  soon  as  this  brief  service  was  over ;  and  for  the 
two  years  preceding  tbeir  escape,  they  had  not  left  the  State  of 
Kentucky,  and  had  remained  there  in  the  service  of  the  defend- 
ant in  error,  as  their  lawful  owner. 

The  Louisville  Chancery  Court  finally  decided,  that  the  ne« 
groes  in  question  were  his  slaves ;  and  that  h6  was  entitled  to 
recover  $  3,000  for  his  damages.  And  if  that  sum  was  not  paid 
by  a  certain  day  specified  in  the  decree,  it  directed  that  the 
steamboat  should  be  sold  for  the  purpose  of  raising  it,  together 
with  the  costs  of  suit  This  decree  was  afterwards  aflKrroed  in 
the  Court  of  Appeals  of  Kentucky,  and  the  case  is  brought 
here  by  writ  of  error  upon  that  juijgment. 

Much  of  the  argument  on  the  part  of  the  plaintiflb  in  error 
has  been  offered  for  the  purpose  of  showing  that  the  judgment 
of  the  State  court  was  erroneous  in  deciding  that  these  negroes 
were  slaves.  And  it  is  insisted  that  their  previous  employ- 
ment in  Ohio  had  made  them  free  when  they  returned  to  Ken- 
tucky. 

But  this  question  is  not  before  us.  Every  State  has  an  un- 
doubted right  to  detennine  the  status^  or  domestic  and  social 
condition,  of  the  persons  domiciled  within  its  territory ;  except 
in  so  far  as  the  powers  Of  the  States  in  this  respect  are  re- 
strained, or  duties  and  obligations  imposed  upon  them,  by  the 
Constitution  of  the  United  States.  There  is  nothing  in  the 
Constitution  of  the  United  States  that  can  in  any  degree  con- 
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trol  the  lair  pf  Kcntacky  upon  this  sabject  And  the  condition 
of  the  negroes,  therefore,  as -to  freedom  or  slavery,  after  their 
retom,  depended  altogether  npon  the  laws  of  that  State,  and 
could  not  be  influenced  by  the  Ileiws  of  Ohio.  It  was  exclu- 
sively  in  the  power  of  Kentucky  to  determine  for  itself  whether 
their  employment  in  another  State  should  or  should  not  make 
them  free  on  their  return.  The  Court  of  Appeals  have  deter- 
mined, that  by  the  laws  of  the  State  they  continued  to  be 
fliavestf  '  Andjtheir  judgment  upon  this  point  is,  upon  this  writ 
of  error,  conclusive  upon  this  court,  ana  we  have  no  jurisdic- 
tion oyer  it 

But  it  seems  to  be  supposed  in  the  argument,  that  the  law  of 
Gfkio  upon  this  subject  has  some  peculiar  force  by  virtue  of  the 
Ordinance  of  1787,  for  the  government  of  the  Northwestern 
Territory,  Ohio  being  one  of  the  States  carved  out  of  it 

One  of  ihe  artides  of  this  Ordinance  provides,  that  ^  there 
shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
Territory,  otherwise  than  in  punishment  for  crimes  whereof  the 
party  shall  have  been  duly  convicted:  Provided  always,  that 
any  person  escaping  into  the  same,  from  whom  labor  or  ser- 
vice is  lawfully  claimed  in  any  one  of  the  original  States,  such 
fugitive  may  be  lawfully  reclaimed  and  conveyed  to  the  person 
claiming  his  or  her  labor  or  service  as  aforesai<jl."  And  this 
artide  is  one  of  the  six  which  the  Ordinance  declares  shall  be 
a  compact  between  the  original  States  and  the  people  and 
States  in  the  said  Territory,  and  for  ever  remain  unalterable 
unless  by  common  consent 

The  argument  assumes  that  the  six  articles  which  that  Ordi- 
nance declares  to  be  perpetual  are  stiU  in  force  in  the  States 
since  formed  within  the  Territory,  and  admitted  into  the  Union. 

If  this  proposition  could  be  maintained,  it  would  not  alter 
the  question.  For  the  regulations  of  Ck>ngress,  under  the  old 
Cbnfederation  or  the  present  Constitution,  for  the  ^vemment 
of  a  particular  territory,  could  have  no  force  beyond  its  limits. 
It  certainly  could' not  restrict  the  power  of  the  States  within 
their  respective  territories;  nor  in  any  manner  interfere  with 
their  laws  and  institutions ;  nor  give  this  court  any  control  over 
them.  The  Ordinance  in  question,  if  still  in  force,  could  have 
no  more  operation  than  the  laws  of  Ohio  in  the  State  of  Ken- 
tucky, and  could  not  influence  the  dedsion  upon  the  rights  of 
the  master  or  the  slaves  in  that  State,  nor  give  this  court  ju- 
risdiction upon  the  subject 

But  it  has  been  settled  by  judicial  decision  in  this  court,  that 
this  Ordinance  is  not  in  force. 

The  case  of  PermoU  v.  The  First  Municipality,  3  How.  589, 
depended  upon  the  same  principles  with  the  case  before  us.     It 
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i0  true  that  the  question  ia  that  case  arose  iq  Louisiana.  Bat 
the  act  of  Ck>ngress  of  April  7, 1798,  chap.  28  (1  Stat  at  Leurge. 
649),  extended  the  Ordinance  of  1787  to  the  then  Territory  of 
IhGssissippi,  with  the  exception  of  the  aotislayery  clause ;  and 
declared  that  the  people  ot  that  Territory  should  be  entitled  to 
and  enjoy  all  the  rights,  privileges,  and  advantages  granted  to 
iiie  people  of  the  Territory  Northwest  of  the  Ohio.  And  by 
the  act  of  March  2,  1805,  chap.  23  (2  Stat  at  Large,  322),  it 
was  enacted  that  the  inhabitants  of  the  then  Territory  of  Or- 
leans should  be  entitled  to  and  enjoy  all  the  rights,  privileffesi 
and  advantages  secured  by  the  Ordinance  of  17o7^  and  at  uiat 
time  enjoyed  by  the  people  of  the  Mississippi  Territory.    . 

In  the  case  above  mentioned,  Permoli  claimed  the  protection 
of  the  clause  in  one  of  the  six  articles  which  provioes  for  the 
freedom  of  religion,  alleging  that  it  had  been  violated  by  the 
first  Municipality.  And  he  brought  the  question  before  this 
court,  upon  the  ground  that  it  had  jurisdiction  under  the  Ordi- 
nance. But  the  court  held  that  the  Ordinance  ceased  to  be  in 
force  when  Louisiana  became  a  State,  and  dismissed  the  case 
for  want  of  jurisdiction.  This  opinioO*  is,  indeed,  confined  to 
the  Territory  in  which  the  case  arose.  But  it  is  evident  that 
the  Ordinance  cannot  be  in  force  in  the  States  formed  in  the 
Northwestern  Territory,  and  at  the  same  time  not  in  force  in 
the  States  formed  in  the  Southwestern  Territory,  to  which  it 
was  extended  by  the  present  TOvemment  For  die  ordinances 
and  pledges  of  the  Confess  of  the  old  Confederation  cannot  be 
more  enduring  and  obligatory  than  those  of  the  new  govern- 
ment; nor  can  there  be  any  reason  for  ^ving  a  different  in- 
terpretation to  the  same  words  used  in  similar  instruments, 
because  the  one  is  by  the  old  Confederation  and  the  other  by 
the  present  gbvernment.  And  when  it  is  decided  that  this  Or- 
dinance is  not  in  force  in  Louisiana,  it  follows  that  it  cannot 
be  in  force  in  Ohio. 

But  the  whole  question  upon  the  Ordinance  of  1787,  and 
the  acts  of  Congress  extending  it  to  other  territory  afterwards 
acquired,  was  carefully  considered  in  Pollard  v.  Hagan,  3  How. 
212.  The  subject  is  fully  examined  in  the  opinion  pronounced 
in  that  case,  with  which  we  concur ;  and  it  is  sufficient  now  to 
.  refer  to  the  reasoning  and  principles  by  which  that  judgment  is 
maintained,  without  entering  again  upon  a  full  examination  of 
the  question. 

Indeed,  it  is  impossible  to  look  at  the  six  articles  which  are 
supposed,  in  the  argument,  to  be  still  in  force,  without  seeing 
at  once  that  many  of  the  provisions  contained  in  them  are  in- 
consistent with  the  presept  Constitution.  And  if  they  could  be 
regarded  as  yet  in  operation  in  the  States  formed  within  the 
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limits  of  the  Northwetstern  Territory,  it  would  place  them  in  an 
inferior  condition  as  compared  with  the  other  States,  and  sub- 
ject their  domestic  institutions  and  municipal  regulations  to  the 
constant  supervision  and  control  of  this  court.  The  Condtitn- 
tion  was,  in  the  language  of  the  Ordinance,  <*  adopted  by  com- 
mon consent,'*' and  the  people  of  the  Territories  must  necessari- 
ly be  regarded  as  parties  to  it,  and  bound  by  it,  and  entitled  to 
its  benefits,  as  well  as  th^  people  of  the  then  existing  States. 
It  became  the  supreme  law  throughout  the  United  States* 
And  so  far  as  any  obligations  of  good  faith  had  been  previous- 
ly incurred  by  the  Ordinance,  they  were  faithfuUy  carried  into 
execution  by  the  power  and  authority  of  the  new  government. 

In  fact,  when  the  Constitution  was  adopted,  the  settlement 
of  that  vast  territory  was  hardly  begun ;  and  the  people  who 
filled  it,,  and  formed  the  great  and  populous  States  that  now 
cover  it,  became  inhabitants  of  the  territory  after  the  Consti- 
tution was  adopted ;  and  migrated  upon  the  faith  that  its  pro- 
tection and  benefits  would  be  extended  to  them,  and  that  they 
would  in  due  time,  according  to  its  provisions  and  spirit,  be 
admitted  into  the  Union  upon  an  equal  footing  with  the  old 
States.  For  the  new  government  secured  to  them  all  the  pub- 
lic rights  of  navigation  and  commerce  which  the  Ordinance  did 
or  could  provide  for;  and  moreover  extended  to  them  when 
they  should  become  States  much  greater  power  over  their 
municipal  regulations  an4  domestic  concerns  than  the  Confed- 
eration had  agreed  to  concede.  The  six  articles,  said  to  be 
perpetual  as  a  compact,  are,  not  made  a  part  of  the  new  Con- 
stitution. They  certainly  are  not  superior  and  paramount  to 
the  Constitution,  and  cannot  confer  power  and  jurisdiction 
upon  this  court  The  whole  judicial  authority  of  the  courts  of 
the  United  States  is  derived  from  the  Constitution  itself,  and 
the  laws  made  under  it 

It  is  undoubtedly  true,  that  most  of  the  material  provisions 
and  principles  of  these  six  articles,  not  inconsistent  with  the 
Constitution  of  the  United  States,  have  been  the  established 
law  within  this  territory  ever  since  the  Ordinance  was  passed: 
and  hence  the  Ordinance- itself  is  sometin^es  spoken  of  as  still 
in  force.  But  these  provisions  owed  their  legal  validity  and 
force,  after  tbfi  Constitution  was  adopted  and  while  the  territo- 
rial government  continued,  to  the  act  of  Conpess  of  August 
7,  17d9,  which  adopted  and  continued  the  Ordinance  of  ITS?, 
and  carried  its  provisions  into  execution,  with^ some  modlGpa- 
tioBB,  which  were  necessary  to  adapt  its  form  of  government  to 
the  new  Constitution.  And  in  the  States  since  formed  in  the 
territory,  thes^  provisions,  so  far  as  they  hav^  been  preserv^ 
owe  their  vipiUdlty  and  authority  to  the  Constitution  of  the 
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United  States,  and  the  constitations  and  laws  of  the  respective 
States,  and  not  to  the  authority  of  the  Ordinance  of  the  old 
Confederation.  As  we  have  already  said,  it  ceased  to  be  in 
force  upon  the  adoption  of  the  Ck>nstitQtiiDn,  and  cannot  now 
be  the  source  of  jurisdiction  of  any  description  in  this  court 

In  every  view  of  the  subject,  therefore,  this  court  has  no  ju« 
risdiotion  of  the  case,  and  the  writ  of  error  must  on  that  ground 
be  dismissed* 

Mr.  Justice  McLEAN. 

I  agree  that  there  is  no  jurisdiction  in  this  case,  and  that  it 
must  DC  dismissed. 

The  plainti£b  obtained  this  writ  of  error  to  reverse  a  judg- 
ment of  the  Court  of  Appeals  of  Kentucky,  which  affirmed  the 
judgment  of  the  inferior  court,  in  which  Ghraham  obtained  a 
verdict  and  judgment  against  the  defendants  below  for  three 
thousand  dollars,  on  the  ground  that  three  of  the  servants  of 
the  plaintiff  had  been  conveyed  from  LouisviUe,  Kentucky,  to 
Cincinnati,  in  the  steamboat  of  defendants,  by  which  meant 
they  escaped,  and  the  plaintiff  lost  their  services. 

The  defendants  set  up  in  their  defence  the  Ordinance  of 
1787;  for  the  government  of  the  Northwestern  Territory,  which 
prohibited  slavery  in  the  sixth  article  of  the  compact,  and  which 
was  declared  **  to  be  unalterable  unless  by  common  consent 
The  defendants  alleged  that,  with  the  permission  of  Graham, 
the  slaves  had  been  permitted  to  visit  Ohio  and  Jndiana  as 
musicians,  by  which  they  were  entitled  to  their  freedom ;  al- 
though they  had  return^  voluntarily  to  their  roaster,  in  Ken- 
tucky. And  the  right  to  their  freedom  was  asserted  under  the 
Ordinance,  which,  it  is  insisted,  brings  th^  case  within  the 
twenty-fifth  section  of  the  Judiciary  Act  of  1789,  and  gives  ju- 
risdiction to  this  court 

The  provision  of  the  Ordinance  in  regard  to  slavery  was  in- 
corporated into  the  constitution  of  Ohio,  which  received  the 
sanction  of  Congress  when  the  State  was  admitted  into  the 
Union.  The  constitution  of  the  State,  having  thus  received 
the  consent  of  the  original  parties  to  the  compact,  must  be 
considered,  in  regard  to  the  prohibition  of  slavery,  as  substi- 
tuted for  the  Ordinance,  and  coAsequently  all  questions  of  free- 
dom must  arise  under  the  constitution,  and  not  under  the  Or- 
dinance. 

This,  in  my  judgment,  decides  the  question  of  jurisdiction, 
which  is  the  only  question  before  us.  And  any  thing  that  is 
said  in  the  opinion  of  the  court,  in  relation  to  the  Ordinance, 
beyond  this,  is  not  in  the  case,  and  is,  consequently,  extra- 
judicial 
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Mr.  Justice  CATRON. 

The  Ordinance  of  1787  provides  that  the  six  articles  con* 
tained  in  it  shall  be  unalterable,  and  remain  a  compact  be- 
tween the  original  States  and  the  people  of  the  Northwestern 
Territory,  "  unless  altered  by  common  consent.'* 

1.  The  sixth  article  declares,  that  slavery  shall  hjd  prohibited* 
2.  And  that  absconding  slaves  thefe  found  shall  be  surrendered 
to  their  x>wners. 

The  constitution  of  Ohio  incorporates  the  first  part  of  the 
sixth  article,  but  leaves  out  the  second  part  The  State  con- 
stitution having  received  the  sanction  of  Congress,  the  altera- 
tion was  made  by  common  consent,  as  this  was  the  mode  of 
consent  contemplated  by  the  compact ;  that  is  to  say,  by  the 
States  in  Congress  assembled,  whether  under  the  Confederation 
or  present  Constitution.  This  being  an  *'  engagement  entered 
into  "  before  the  adoption  of  the  Constitution,  was  equally  bind- 
ing on  the  onkr  Congress  as  the  other,  according  to  the  sixth 
article  of  the  new  Constitution ;  and  the  new  Congress,  equally 
with  the  former  one^  had  power  to  consent  to  alterations.  The 
power  to  alter  necessarily  involves  the  power  to  annul,  or  to 
suspend;  and  when  the  State  constitution  of  Ohio  was  as- 
sented to  by  Congress,  the  article  stood  suspended,  or  abol- 
ished, as  an  engagement  among  the  States,  and  can  now  only 
be  recognized  as  part  of  the  organic  State  law.  And  as  this 
law  is  drawn  in  question  *here,  no  jurisdiction  exists  to  exam- 
ine the  State  decision. 

But  in  regard  to  parts  of  the  other  five  articles,  I  am  unwill- 
ing to  express  any  opinion,  as  no  part  of  either  is  in  any  de- 
gree involved  in  this  controversy. 

The  fourth  article  secured  the  free  navigation  of  the  waters 
leading  into  the  rivers  Mississippi  and  St  Lawrence,  and  the 
carrying-places  between  them,  as  common  highways ;  and  ex- 
empted them  'from  tax,  impost,  or  duty.  The  mouths  of  the 
two  £preat  rivers  were  in  possession  of  foreign  powers,  and 
closea  to  our  commerce,  at  the  date  of  the  Ordinance  and 
Constitution ;  and  therefore  it  was  more  necessary  that  the  trib- 
utaries should  be  always  open,  and  the  carrying-places  free,  so 
that  the  Ohio  s^nd  St  Lawrencer  could  be  reached  from  the 
great  lakes,  and  back  and  forth  either  way.  Some  of  these 
tributary  rivers  and  the  carrying-places,  it  was  known,  would 
fall  into  a  single  new  State,  as  contemplated  by  the  Ordi- 
nance. This  is  true  of  every  carrying-place,  and  is  equally  true 
as  respects  most  of  the  rivers  leading  to  the  carrying-places: 
and  as  Congress  had  only  power  given  by  the  new  Constitu- 
tion **  to  regulate  commerce  among  the  States,"  it  is  a  ques- 
tion now  unsettied,  whether  such  inland  rivers  and  carryftog- 
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places  could  be  regalated,  where  the  navigation  and  carrying- 
places  began  and  ended  in  a  single  State; 

For  thirty  years,  the  State  courts  within  the  territory  ceded 
by  Yiririnia  have  held  this  part  of  the  fourth  article  to  be  in 
force,  and  binding  on  them'^respectively ;  and  I  feel  unwilling 
to  disturb  thia^  wholesome  course  of  decision,  which  is  so  con- 
servative to  the,  rights  of  others,  in  a  case  where  the  fourth  ar- 
ticle is  in  no  wise  involved,  and  when  our  opinion  might  be 
disregarded  by  the  State  courts  as  obiter^  and  a  dictum  uncalled 
for.  When  the  question  arises  here  on  the  fourth  article,  it  Is 
desired  by  me,  that  no  such  embarrassment  should  be  imposed 
on  this  court  as  necessarily  must  be  by  now  passing  judgment 
on  the  force  of  the  fourth  article!  and  pronouncing  that  it  stan4 
superseded  and  anmdled. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Court  of  Appeals  for  the  State  of  Kentucky,  and 
was  argued  by  counsel  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  this  cause  be,  ancf 
the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 


Jambs  G.  Wilson,  Appbllant,  v.  Gborob  A*  Sandford  and  Robbbt 

G.  Musgrovb. 

The  feventeenth  section  of  the  act  of  1836  gires  the  right  of  appeal  to  this  conrti 
when  the  imn  in  dispute  is  below  the  Talne  of  two  thousand  dollars,  **in  all  actions, 
BttitSi  oobtrorersies  on  cases  arisioe  onder  any  law  of  the  United  States,  grantin|r 
or  oonflrming  to  inrentors  the  exansiTe  right  to  their  inrentions  or  disooTeries,*^ 
prorided  the  eonrt  below  shall  deem  it  reasonable  to  allow  the  appeal 

Bat  a  bill  filed  on  tiie  eqoitj  side  of  the  Circnit  Coort  to  setraside  an  assignment, 
upon  the  ground  that  the  usienee  had  not  complied  with  the  terms  of  the  oontraoti 
is  not  one  of  these  enumerated  cases ;  and  the  Value  in  dispute  being  less  than  two 
thousand  dollars,  this  court  has  no  Jurisdiction  orer  tiie  case. 

This  was  an  appeal  from  the  Curcuit  Ck>urt  of  the  United 
States  for  the  Distinct  of  Louisiana. 

The  appellant  bad  filed  his  bill  in  the  court  below,  setting 
forth  a  patent  to  William  Woodworth,  dated  December  27th, 
1828,  for  a  planing  machine ;  also  an  extension,,  in  1842,  of 
said  patent  for  seven  years,  granted  to  William  W.  Woodworth, 
administrfitor  of  the  patentee ;  an  assignment  of  all  right  and 
interest  in  said  extended  patent  throu&[hout  the  United  States 
(except  Vermont)  to  complainant,  Wilson ;  and  a  license  from 
Wilson  to  the  defendants  to  use  one  machine  upon  payment 
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of  $  1,400,  as  follows,  vis*  f  250  in  cash,  and  tEte  remainder 
in  nine,  twelve,  eighteen,  and  twenty-fonr  months,  for  which 
promissory  notes  were  given,  dated  23d  April,  1845,  one  for 
f  150,  and  fom*  for  $  250  each. 

The  license  was  made  an  exhibit  in  the  case,  which,  after 
setting  forth  the  consideration  of  $  1,400  above  mentioned, 
and  the  promissory  notes  for  part  thereof,  contained  the  follow- 
lowing  provision :  —  ^  And  if  said  notes,  or  either  of  them,  be 
not  pmictually  paid  upon  the  maturity  thereof,  then  all  and 
singular  the  rights  hereby  granted  are  to  revert  to  the  said  Wil* 
son,  who  shaU  be  reinvested  in  the  same  manner  as  if  this 
license  had  not  been  made." 

The  first  two  of  said  notes  were  not  paid  when  they  fell  due, 
payment  having  been  demanded  and  refused  before  the  filing 
of  the  bill.  The  bill  further  insisted,  that  the  license  was  for- 
feited by  the  failure  to  pay  the  notes,  and  that  the  licensor  was 
fully  reinvested  at  law,  and  in  equity,  with  all  his  original 
rights.  That  the  defendants,  nevertheless,  were  using  the  ma- 
chine, and  thus  were  infringing  the  patent  Prayer  for  an 
injunction,  pendente  Ute^  for  an  account  of  profits  since  the  for- 
feiture of  the  license,  for  a  perpetual  injunction,  for  a  reinvesti- 
ture  of  title  in  complainant,  and  for  other  and  further  relief. 

The  defendants  aemurred  to  the  whole  bill,  and  also  (saving 
their  demurrer)  answered  the  whole  bilL  They  admitted  afl 
the  facts  alleged ;  and  averred,  on  their  part,  that  the  c(5ntract 
set  forth  in  the  bill  had  been  modified  and  varied  by  a  new 
contract,  which  the  complainant  had  broken,  and  that  the  re- 
spondent, being  in  the  lawful  use  of  a  planing-machine  at  the 
expiration  of  uie  patent,  had  the  right  to  use  such  machine 
without  license,  apd  consequently  that  the  hotes  were  without 
consideration. 

There  was  a  general'  replication,  and  the  cause  was  heard 
first  on  bill  and  ^murrer,  and  cdterwards  (the  demurrer  having 
been  overruled)  on  bill,  answer,  and  replication.  Whereupon 
the  bill  was  dismissed,  with  costs,  and  an  appeal  to  this  court 
taken. 

The  cause  was  argued  by  Mr.  Seward^  for  the  appellant,  no 
counsel  appearing  for  the  appellees.  As,  however,  the  appeal 
was  dismissed  for  want  of  jurisdiction,  the  argument  ot  Mr. 
Seward,  which  was  wholly  upon  the  merits,  is  not  inserted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
The  bill  in  this  case  was  filed  by  the  appellant  against_the 

appellees  in  the  Circuit  Court  of  the  United  Sftites  for  the 

tnct  of  Louisiana. 
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The  object  of  the  bill  was  to  set  aside  a  contract  made  by 
the  appellant  with  the  appellees,  by  which  he  had  granted 
them  permission  to  use,  or  vend  to  others  to  be  nsed,  one  of 
Woodworth's  planing-machines,  in  the  cities  of  New  Orleans 
and  Lafayette ;  and  also  to  obtain  an  injunction  against  the 
further  use  of  the  machine,  upon  the  ground  that  it  was  an  in- 
fringement of  his  patent  rights.  The  appeUant  states  that  he 
was  the  assignee  of  the  monopoly  in  taat  district  of  country, 
and  that  the  contract  which  ne  had  made  with  the  appelleea 
bad  been  forfeited  by  their  refusal  to  comply  with  its  conoitipna. 
The  license  in  question  was  sold  for  fourteen  hundred  dollarsi 
a  part  of  which,  the  bill  admits,  had  been  paid.  The  contract 
is  exhibited  with  the  bill,  but  it  is  not  necessary4n  this  opinion 
to  set  out  more  particularly  its  provisions. 

The  appellees  denfurred  to  the  bill,  and  at  the  final  hearing 
the  demurrer  was  sustained,  and  the  bill  dismissed  And  the 
case  is  brought  here  by  an  appeal  from  that  decree. 

The  matter  in  controversy  between  the  parties  arises  upon 
this  contract,  and  it  does  not  appear  that  the  sum  in  dispute 
exceeds  two  thousand  dollars.  On  the  contrafv,  the  bill  and 
contiact  exhibited  With  it  show  that  it  is  below  that  sum.  An 
appeal,  therefore,  cannot  be  taken  from  the  decree  of  the  Cir- 
cuit Ck>urt,  unless  it  is  authorized  by  the  last  clause  in  the  sev- 
enteenth section  of  the  act  of  1836. 

The  section  referred  to,  after  giving  the  right  to  a  writ  of  er- 
ror or  appeal  in  cases  arising  under  that  law,  in  the  same  man- 
ner and  under  the  same  circumstances  as  provided  by  law  in 
other  cfoeSf  adds  the  following  provision : — ''  And  in  all  other 
cases  in -which  the  court  shall  oeem  it  reasonable  to  allow  the 
samie.^  The  words  ^  in  all  oth^  cases  "  evidently  refer  to  the 
description  of  cases  provided  for  in  that  section,  and  where  the 
matter  in  dispute  is  below  two  thousand  dollars.  In  such  suits, 
no  appeal  could  be  allowed  but  for  this  provision. 

The  cases  specified  in  the  section  in  question  are,  ^  all  ac- 
tions, suits,  controversies  on  cases  arisinff  under  anv  law  Of  the 
United  States,  granting  or  confirming  to  mventors  the  exclusive 
right  to  their  inventions  or  discoveries."  The  right  of  appeal 
to  this  court  is  confined  to  cases  of  this  description,  when  the 
sum  in' dispute  is  below  two  thbusand  dollars.  And  the  pecu- 
liar privilege  given  to  this,  class  of  cases  was  intended  to  se- 
cure uniformi^  of  decision  in  the  construction'  of  the  act  of 
Congress  in  relation  to  patents. 

Now  the  dispute  in  this  case  does  not  arise  under  any  act 
of  Ck>ngress ;  nor  does  the  decision  depend  upon  the  construc- 
tion of  aiiy  law  in  relation  to  patents.  It  arises  out  of  the 
oontract  stated  in  the  bill ;  and  tnere  is  no  act  of  Ck)ngress  pro- 

9* 
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viding  for  or  regnlating  contracts  of  this  kind.  The  rights  of 
the  parties  depend  altogether  upon  common  law  and  equity 
principles.  The  object  of  the  bill  is  to  have  this  contract  set 
aside  and  declared  to  be  forfeited ;  and  the  prayer  is,  ^  that  the 
appellant's  reinvestiture  of  title  to  the  license  granted  to  the 
appellees,  by  reason  of  the  forfeiture  of  the  contract,  may  be 
sanctioned  by  the  court,"  and  for  an  injunction.  But  the  in- 
junction he  asks  for  is  to  be  the  consequence  of  the  decree  of 
the  court  sanctioning  the  forfeiture.  He  allegies  no  ground  for 
an  injunction  unless  the  contract  is  set  %3\de.  And  if  the  case 
made  in  the  bill  was  a  fit  one  for  relief  in  equity,  it  is  very 
clear  that  whether  the  contract  ought  to  be  declared  forfeited  or 
not,  in  a  court  of  chancery,  depended  altogether  upon  the  rules 
and  principles  of  equity,  and  in  no  degree  whatever  upon  any 
act  of  Congress  concerning  patent  rights.  And  whenever  a 
contract  is  made  in  relation  to  them,  which  is  not  provided  for 
and  regulated  by  Congress,  the  parties,  if  any  dispute  a^ses, 
stand  upon  the  same  ground  with  other  litigants  as  to  the  right 
of  appeal ;  and  the  decree  of  the  Circuit  Court  cannot  be  re- 
visea  here,  unless  the  matter  in  dispute  exceeds  two  thousaiid 
dollars. 

This  appealj  therefore,  must  be  dismissed  for  want  of  juris* 
diction. 

Order. 

This  cause  came  on  to  be.  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  th^  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  this  cause  be,  and  the  same  is  hereby,  dismissed  for 
the  want  of  jurisdiction. 


Alfred  C.  Downs,  PLiXNTiFr  in  sbbob,  v.  Joseph  Kissam. 

Where  the  Qrciiit  Conrt  instmeted  the  Jiinr,  **  that,  if  any  one  of  the  mortgages- eiT- 
en  in  evidence  coiiTejed  more  property  than  wonld  be  sufficient  to  secure  the  debt 
provided  for  in  Uie  mortgage,  it  was  a  drcnmstance  fnm  'which  the  joiy  might 
presume  fraud,"  this  inatmction  was  erroneous. 

Any  creditor  may  pay  the  mortgage  debt  and  proceed  against  the  property ;  or  he 
may  subject  it  to  the  payment  c?  his  debt  by  other  modes  of  proceedug. 

In  error  to  the  CSrcuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 
A  writ  of  fieri  facias  issued  on  the  5th  of  January,  1842, 
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from  tbe  Ciitsoit  C!ourt  of  the  United  States  for  the  Southern 
District  of  Mississippi,  at  the  instance  of  Joseph  Kissam 
fthe  defendant  in  error),  against  one  James  J.  Chewning,  for 
$2,336^,  besides  costs,  and  was  levied  by  the  marshal,  April 
14th,  1842,  on  negro  slaves  I^ancy  and  her  child,  Milley  and 
her  child,  Viney  and  her  child,  Tempey  and  her  child,  Mary, 
Louisa,  Juliana,  and  Charlotte,  as  the  property  of  the  said 
Chewning;  and  these  negroes  were  claimed  by  the  plaintiff  in 
error  as  his  property.  And  thereupon  the  defendant  in  error, 
by  plea,  averred  in  the  said  Circuit  Court,  that  the  said  slaves, 
at  the  time,  &c.,  were  the  proper^  of  the  said  Chewning,  and 
upon  this  plea  issue  was  tendered  and  joined  between  the  de- 
fendant in  error  and  the  plaintiff  in  error*  This  issue  was  tried 
at  November  term,  1846,  when  a  verdict  passed  for  the  defend- 
ant in  error  as  to  aU  the  slaves  except  Jauana,  and  a  bill  of  ex- 
ceptions was  tendered  by  the  plaintiff  in  error ;  and  upon  the 
judgment  rendered  upon  tbe  verdict,  this  writ  of  error  is  brought 

From  the  bill  of  exceptions,  the  case  appears  to  have  been 
this. 

On  the  trial  of  the  issue,  the  defendant  in  error  produced  the 
deposition  of  the  said  Chewning,  taken  by  consent  of  parties* 
On  his  examiliation,  the  counsel  for  the  plaintiff  in  error  ex- 
hibited to  the  witness  a  mortgage,  marked  A^  made  by  him  to 
the  Commercial  and  Railroad*  Bank  of  Vicksburg,  dated  31st 
December,  1839 ;  and  in  answer  to  questions  proposed  by  said 
counsel,  he  deposed  that  he  executed  the  mortgage  on  the  day 
of  its  date ;  that  he  then  owed-  the  bank  $  130,000,  &c.  '^jthat 
all  the  slaves  seized  under  the  execution  were  embraced  id  the 
mortgage  except  Juliana.  The  counsel  also  exhibited  to  the 
witness  mortgages  made  by  him,  as  follows:  one  to  Wil- 
liam M.  Beal,  dated  7th  March,  1842,  and  marked  B ;  one  to 
James  Cuddy,  dated  13th  July,  1840,  and  marked  C;  one  to 
F.  Sims,  dated  13th  July,  1840,  and  marked  D ;  one  to  the 
plaintiff  in  error,  dated  8th  September,  1841,  and  marked  E ; 
and  witness  deposed  to  the  execution  of  the  same  at  the  times 
of  their  respective  dates ;  that  some  of  the  slaves  in  controver- 
sy were  embraced  in  each  of  the  said  mortgages,  and  in  that 
to  the  plaintiff  in  error,  all  except  Juliana;  that  he  was  indebt- 
ed to  the  mortgagees  respectively  in  the  sums  mentioned  in 
the  instruments ;  that  all  the  slaves  in  controversy,  except  Juli- 
ana, were  on  December  31st,  1839,  in  Carroll  Parish,  Louisiana, 
and  so  remained  until  removed  by  the  witness  into  Mississippi, 
in  March,  1842,  in  consequence  of  his  having  sold  his  lands  in 
Louisiana. 

The  mortgages  were  referred  to  in,  and  accompanied,  the 
deposition. 
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Exhibit  A  recited  a  debt  evidenced  by  a  promissory  note 
bearing  even  date  with  the  mortfi^ge  for  4 130,000,  to  be  paid 
fas  provided  in  the  mortage)  m  yearly  instalments,  one  of 
\  500,  and  nine  of  $  13,888.o8,  besides  accruing  interest. 

Exhibit  B  recited  a  debt  of  %  1^\10&0^  contracted  in  January 
preceding. 

Exhibit  C  recited  a  debt  of  $1,200,  evidenced  by  notes 
bearing  even  date  with  the  mortgage. 

Exhibit  D  recited  a  debt  of  %  4,871.92,  evidenced  by  a  note 
dated  four  days  preceding. 

Exhibit  E  was  made  to  indemnify  plaintiff  in  error  as  surety 
of  Chewning,  on  an  adminisiaration  bond  in  the  penal  sum  of 
%  50,600,  ana  also  to  secure  two  debts,  in  amount  $  6,000. 

On  the  trial,  the  defendant  in  error,  having  read  to  the  jury 
the  whole  examination  of  the  witnesses  excepting  said  exhil>- 
its,  refused  to  read  them  to  the  jury ;  whereupon  the  counsel 
for  the  plaintiff  in  error  moved  the  court  to  exclude  the  'Whole 
deposition,  which  motion  was  overruled,  and  the  counsel  ex- 
cepted. 

The  said  counsel  then  read  to  the  jury  the  said  exhibits,  as 
evidence  for  the  plaintiff  in  error,  and  produced  the  note  for 
$  130,000  recited  in  Exhibit  A,  which  was  admitted  to  be  in 
the  handwriting  of  Chewning. 

And  the  court,  on  the  prayer  of  the  defendant  in  error,  gave 
the  following  instructions  to  the  jury :  — 

Ist  If  the  jury  find  that  any  one  of  the  mortgages  conveys 
more  property  than  would  be  sufficient  to  secure  the  debt  pro- 
vided for  in  such  mortgage,  such  mortgage  is  fraudulent;  that 
is,  the  fact  of  more  property  being  conveyed  in  the  mortgage 
than  was  necessary  to  secure  the  debt  is  a  circumstance  uom 
which  the  jury  may  presume  the  mortgage  was  fraudulent. 

2d.  If  a  mortgage  is  made  to  cover  more  property  than  is 
sufficient  to  pay  the  debt  intended  to  be  secured,  for  the  purpose 
of  preventing  other  creditors  from  levying,  it  is  fraudulent  and 
void,  though  the  debt  intended  to.be  secured  be  bond  fide  ^  that 
is,  the  fact  of  more  property  being  conveyed  than  was  neces- 
sary to  secure  the  debt  is  a  circumstance  from  which  the  jury 
may  infer  fraud. 

3d.  K  the  jury  believe  that  the,  object  of  Chewning  wds  to 
hinder,  delay,  or  defraud  his  boni  fide  creditors  by  the.  execu- 
tion of  the  mortfi;ages,  then  the  mortgages  are  void,  and  the 
jury  should  find  for  the  plaintiff  in  the  execution ;  but,  in  com* 
ing  to  your  conclusion  on  this  subject,'you  must  recollect  that 
Chewning,  the  defendant  in  the  execution,  was  authorized  to 
prefer  one  of  his  creditors  to  another,  provided  his  object  only 
was  to  enable  such  creditor  to  collect  his  debt ;  he  bad  no  right, 
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in  enabling  one  creditor  to  collect,  his  debt,  to  give  him  control 
of  an  amount  of  property  much  larger  than  was  necessary  to 
pay  the  debt. 

To  which  instructions  the  plaintiff  in  error  excepted. 

The  case  was  argaed  by  Mr,  Orittenden^  Attorney-General; 
and  -Bfi*.  Lawrence^  for  the  plaintiff  in  error,  and  by  Mr.  Key^ 
for  the  defendant  in  error. 

On  the  part  of  the  plaintiff  in  error,  it  was  insisted,  that  the 
court  below  erred  in  not  requiring  the  defendant  in  error  to 
read  the  mortgages  referred  to  in,  and  forming  part  of,  the  dep- 
osition of  Chewning.  If  it  was  competent  lor  the  defendant 
in  eipror  to  decline  reading  the  interrofi[atories  put  to  the  witness 
by  the  plaintiff  in  error,  and  compel  the  plaintiff  in  error  to 
read  them  and  the  answers  himself,  yet,  having  read  the  in- 
terrogatories and  the  answers  referring  to  the  mortgages,  he 
was  bound  also  to  read  the  mortgages  as  forming  part  of  the 
answers ;  unless  a  party  is  at  liberty  to  read  part  of  an  answer 
to  a  question,  and  refuse  to  read  the  residue,  both  parts  being 
pertinent  and  admissible  evidence ;  which  it  is  submitted  can- 
not be  done* 

As  to  the  instructions  given  to  the  jury,  it  was  insisted,  — 

1st  That  the  three  instructions  were  altogether  erroneous, 
because  there  was  no  evidence  in  the  cause  tending  in  law  to 
show  that  the  property  mortgaged  was  more  than  sufficient  to 
secure  the  debt  specified  in  any  one  of  the  mortgages,  ^nd 
therefore  the  question  as  to  the  value  of  the  property  m  com- 
parison with  the  amount  of  the  debts  could'  not  be  rightfully 
submitted  to  the  jury ;  and  also  because  there  was  no  evidence 
that  before  or  at  the  time  of  making  the  mortgage  of  31st  De- 
cember, 1839  (Exhibit  A),  Chewning  owed  any  debt  besides 
that  secured  by  that  mortgage. 

2d.  That  the  position  assumed  in  the  first  instruction,  to 
wit,  if  any  one  ot  the  mortgages  conveyed  more  property  than 
sufficient  to  secure  the  debt,  the  jury  might  presume  the  mort- 
gage firaudulent,  is  not  law,  either  as  a  general  proposition  or 
as  applied  to  this  case.  For  first,  it  assumes  that  any  excess 
of  value,  however  small,  raises  a  presumption  of  fraud ;  which 
is  not  in  any  case  true,  it  being  always  necessary  that  there  be 
a  gross  or  larfi;e  excess,  not  to  be  accounted  for  by  the  just 
care  of  a  prudent  man,  to  guard  against  all  probable  contin- 
gencies. Again,  it  does  not  distinguish  between  general  or  par- 
ticular assignments  by  the  debtor  lor  creditors,  and  a  mortgage 
to  a  particular  creditor,  or  a  deed  of  assignment  to  which  a 
creditor  is  a  party  for  securing  his  debt ;  the  rule  as  to  excess. 
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if  applying  at  all  in  the  terms  used  by  the  judge,  only  apply* 
ing  to  the  former,  and  not  to  the  latter  classes  of  securities. 
Thirdly,  it  does  not  distinguish  between  a  mortgage  voluj;itarily 
made  for  securing  a  preexisting  debt  contracted  upon  the  faith 
of  the  debtor's  personal  ability  only,  and  a  mortgage  taken 
at  the  time  of  making  a  debt,  as  part  of  the  security  originally 
contracted  for,  the  note  or  bond  bearing  even  date  with  the 
mortgage,  and  forming  with  it  one  assurance,  or  a  mortgage 
^ven  for  a  preexisting  debt  upon  some  new  consideration  mov- 
ing  from  the  creditor,  to  which  the  position  assumed  in  the  in- 
struction has  no  application. 

And  in  support  of  these  objections  it  was  argued,  that  every 
mortgagee  is  a  purchaser  of  the  thing  mortgaged  so  far  as  his 
interest  extends;  that  he  has  &  right  to  stipulate  for  any 
amount  of  property  to  be  mortgaged ;  just  as  he  may  demand 
any  number  oi  personal  sureties,  and  no  inference  against  his 
honesty  arises  from  the  one  more  than  from  the  other ;  and  if 
this  is  not  true  of  every  mortgage,  it  is  at  least  true  where  the 
mortgage  is  taken  simultaneously  with  the  advance  of  money 
or  other  creation  of  the  debt  as  part  of  the  contract;  and  also 
where,  for  a  former  debt,  a  mortgage  is  taken  upon  a  new  con* 
sideration,  as,  for  example,  giving  further  credit,  surrendering 
other  securities,  &c.,  to  which  cases  the  rule  laid  down  by  the 
judge  do^s  not  apply. 

Ihe  following  authorities  were  relied  upon:  —  Roberts  on 
Fraud,  ch.  4,  sec.  1,  particularly  pages  371  to  375,  and  sea  2, 
page  429  to  the  end ;  Wheaton  v.  Sexton,  4  Wheat  603 ;  Free- 
man V.  Lewis,  5  Iredell,  91 ;  Wrifi[ht  v.  Stanard,  2  Brock.  311 ; 
Fullenwider  v.  Roberts,  4  Dev.  &  Bat  278;  Goss  v.  Neale, 

5  Moore,  19 ;  Pickstock  v.  Lyster,  3  M.  &  S.  371 ;  Benton  v. 
Thornhill,  2  Marsh.  427;  7  Tenn.  149;  Dewey  v.  Baynton, 

6  East,  257;  Holdbird  t;.  Anderson,  5  T.  R.  235;  Riches  i;. 
Evans,  38  E.  C.  L.  268  (9  C.  &  R  640). 

3d.  As  to  the  second  instruction,  it  was  insisted,  that  it  is 
erroneous  for  the  reasons  given  as  to  the  first;  and  also  be- 
cause it  assumes  that  an  intent  to  prevent  other  creditors  from 
levying  is  per  se  fraudulent;  whereas  that  is  not  true,  unless 
that  be  the  only  or  at  least  the  primary  intent  And  if  the  ob- 
ject is  to  give  or  acquire  a  priority  for  a  just  debt,  and  thereby 
prevent  other  creditors  from  levying,  or  to  defeat  one  creditor 
in  order  to  prefer  another,  there  is  in  law  no  fraudulent  intent, 
the  object  being  wholly  lawful.  The  above-cited  authorities 
were  relied  upon,  and  particularly  Holdbird  v.  Anderson,  Pick- 
stock  i\  Lyster,  Goss  v.  Neale,  Benton  v.  Thornhill,  and  Riches 
V.  Evans ;  and  also  Marbury  v.  Brooks,  7  Wheat  566. 

4th.   It  was  insisted,  that  the  third  instruction  is  erroneouSi 
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because  it  makes  the  validity  of  .the  mortgages  depend  sole^ 
upon  the  intent  of  Chewning,  without  reference  to  the  knowl- 
edge or  purpose  of  the  mortgagees;  whereas,  all  the  mort- 
gagees being  purchasers,  and  two  of  them  purchasers  in  the 
stnct  sense  of  the  mortgage,  as  a  security  taken  simultaneously 
with  the  creation  of  the  debt,  are  not  anected  by  the  intent  of 
the  mortgagor,  unless  known  to  and  approved  or  aided  by  them. 
And  also  because  the  instruction  rescmds  the  n^cjrtffages,  if  it 
was  any  part  of  Chewninfifs  purpose  to  hinder  or  delay  other 
creditors,  although  his  chief  purpose  had  been  to  prefer  the 
mortgagees ;  and  the  hindering  or  delaying  others  was  only  a 
subordinate  purpose  as  necessary  to  accomplish  the  leading  or 
chief  design. 

The  above  authorities  were  relied  on,  and  particularly  Whea- 
ton  V.  Sexton;  and  also  the' following: — .Magniac  v.  Thomp- 
son, 7  Peters,  348 ;  Harrison  v.  Trustees  of  Phillips  Academy, 
12  Mass.  456 ;  Bright  v.  Eggleston,  14  Mass.  245 ;  Kittredge 
V.  Sumner,  11  Pick.  50;  Foster  v.  Hall,  12  Pick.  89. 

Mr.  Key^  for  the  defendant  in  error. 

The  points  presented  are,  first,  that  the  court  below  erred  in 
not  excluding  certain  evidence ;  and,  secondly,  that  the  court 
below  erred  in  its  instructions  to  the  jury. 

1.  The  evidence  which  it  is  thought  should  have  been  ex- 
cluded is  the  deposition  of  J.  J.  Chewning. 

The  ground  upon  which  this  exclusion  is  contended  for  is, 
that  the  plalnjbiff  below  read  to  the  jury  only  a  portion  of  said 
deposition,  aiid  refused  to  read  the  exhibits  A,  B,  C,  D,  and  E. 
It  will  be  perceived  that  the  deposition  was  not  ex  parte  ;  it  was 
taken  by  consent,  *'  to  be  read  in  behalf  of  the  parties,  plaintiff 
and  defendant."  It  was  competent,  therefore,  for  either  party 
to  read  portions  of  said  deposition.  The  entire  deposition 
was  read  to  the  jury,  all  the  interrogatories,  and  the  exhibits. 
So,  if  there  was  error  in  not  compelling  the  plaintiff  below  to 
read  suph  exhibits,  such  error  was  cured  when  the  said  exhibits 
were  permitted  to  be  read  to  the  jury  in  behalf  of  the  de- 
fendant. 

2.  It  is  thought  the  principles  of  law  applicable  to  the  case, 
and  contained  in  the  three  instructions  of  the  court  below,  are 
erroneous. 

It^  is  contended  for  the  defendant  in  error,  that  said  instruc- 
tions are  correct  in  law,  and  the  following  authorities  are  refer- 
red to.  4  Kent's  Comm.  160 ;  2  lb.  512  to  536 ;  Powell  on 
Mortgages,  79  ei  seq.;  Hamilton  v.  Russel,'l  Cranch,  309;  Ed- 
wards i;.  Harben,  3  Term  Rep.  587 ;  Ryall  v.  Rowles,  1  Ves. 
348;  Worseley  v.  De  Hattos  and  Slader,  1  Burr.  467;  Alexan- 
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der  V.  Deneal,  2  Manf.  341 ;  Clow  v.  Woods,  5  Serg.  &  Rawle, 
275;  Sturtevant  v.  Ballard,  5  Johns.  337;  Crowninshield  v. 
Kittridge,  7  Met.  520. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  q^nrt 
This  writ  of  error  brings  before  us  the  judgment  of  the  Cir- 
cuit Court,  held  by  the  District  Judge  for  the  Southern  District 
of  Mississippi. 

An  execution  having  been  levied  on  certain  slaves  as  the 

})roperty  of  one  James  J.  Chewning,  at  the  instance  of  the  de* 
iendant  in  error,  which  slaves  were  claimed  by  the  plaintiff  in 
error,  an  issue  was  joined,  under  the  laws  of  Mississippi,  to  try 
the  right  of  property.  On  the  trial,  a  mortgage  was  given  in 
evidence,  executed  by  Chewning  in  1839,  long  prior  to  the 
levy,  to  secure  to  the  Railroad  Bank  of  Vicksburg  a  debt  of 
$  130,000.  This  mortgage  embraced  all  the  slaves  levied  on, 
except  one*  Other  mortgages  were  given  in  evidence,  executed 
by  Chewning,  to  secure  the  payment  of  several  other  debts. 

Oh  the  trial,  the  Circuit  Court  instructed  the  jury,  that  if 
"any  one  of  the  mortgages  conveyed  more  property  than 
would  be  sufficient  to  secure  the  debt  provided  for  in  the  mort- 
gage, such  mortgage  was  fraudulent,"  and  that  the  fact  of  more 
property  being  conveyed  as  aforesaid  was  a  circumstance  from 
which  the  jury  might  presume  fraud. 

This  instruction  is  erroneous.  It  is  no  badge  of  fraud  for  a 
mortgage,  which  is  a  mere  security,  to  cover  more  property 
than  will  secure  the  debt  due.  Any  creditor  may  pay  the 
mortgage  debt,  and  proceed  against  the  property ;  or  he  may 
subject  it  to  the  payment  of  his  debt,  by  other  modes  of  pro- 
ceeding. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  venire 
de  novo  awarded. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that 
this  cause  bs,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire  fades  de  novo. 
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JfissE  HoTT,  Plaintiff  in  brror,  v.  Ths  United  States. 

When  Treatmy  truiscripts  are  offered  in  eridenoe  nnder  the  ect  of  March  3, 1797 
(1  Stat  at  Large,  512),  althongh  tfaer  are  not  eridenee  of  the  indebcednett  of  the 
defendant,  as  to  monej  wUch  comei  into  his  hands  oat  of  the  regular  oourse  of 
official  duty,  yet  they  are  so  when'ther  arise  out  of  the  official  transactions  of  a  eol- 
lector  with  the  Treasury ,  and  are  snostantial  copies  of  his  quarterly  returns,  ren- 
dered in  pursuance  of  law  and  the  instructions  of  the  Secretary. 

These  transcriptt  need  not  oonuin  the  particular  items  in  each  quarterly  reCam ;  It 
is  sufficient  u^ey  state  the  agflregato  amount  of  bonds  and  duties  accruing  with- 
in  the  quarter,  and  refer  to  an  luwtract  containing  the  particular  items. 

This  rule  can  work  no  surprise  upon  the  defendant,  because  OTery  item  whidi  te  Utir 
gated  must  have  been  previously  presented  to  the  accounting  officers  of  the  IVeas 
nry,  and  been  by  them  rejected.  The  items  must  be  known,  therefore,  to  the  der 
fendaat 

The  acts  of  180S  (2  Siat.  at  Large,  172,  f  S)  and  March,  1822  (3  Stat  at  Large,  694, 
695,  4  3,  7),  limit  the  annual  compensation  of  the  collector  to  a  certam  sum. 
This  Umi^tion  includes  the  fees  cs  well  as  commission.    . 

The  act  of  1838  (5  Stat,  at  Large,  264)  provides  that  the  collector  shall  return  an  ac- 
count noder  oath  of  these  fees  to  the  Treasuir,  and  the  act  also  limits  the  compen- 
•ation.  The  fees,  therefore,  cannot  be  claimed  in  addition  to  the  compensation.  In 
the  case  in  qaestion,  the  time  of  senrice  of  the  collector  was  whilst  this  act  was  |n 
force,  as  it  was  extended  by  the  acts  of  1839, 1840,  and  1841,  and  to  2d  March  of 
that  year. 

The  acts  aboTo  mentioned  do  not  deprive  the  collector  of  his  shore  in  fines,  penalties, 
and  forfeitures.  He  is  allowed  to  clnim  this  shar^  in  addition  to  hU  annual  com* 
pensation. 

But  this  share  does  not  include  a  claim  to  a  part  of  the  duties  upon  merchandise 

^  which  has  been  seized,  and  in  order  to  regain  the  possession  of  whidi  the  owner  hai 

'  given  a  bond  for  the  pajrment  or  securities  of  the  duties,  as  well  as  for  the  appraised 

value  of  the  merchandise  itself.    In  cose  U*  condemnation,  the  collector  is  entitled 

to  a  share  of  the  proceeds  of  the  merchandise,  the  thing 'forfeited,  but  not*  to  a  share 

of  the  duties  also.    These  are  secured  for  the  exclusive  benefit  of  the  government 

Nor  is  a  collector  entitled  to  a  commission  for  accepting  and  paying  drafb  dimwn 
apon  him  by  the  Treasury  Department  The  act  of  1799  made  it  his  du^  to  •re- 
ceive all  money  paid  for  duties  and  pay  it  over  upon  the  order  of  the  officer  an- 
thorized  to  direct  the  payment ;  and  the  eighteenth  section  of  the  act  of  1 822,  and 
the  act  of  1839  (5  Stat  at  Large,  349),  contain  limitations  which  forbid  an  allow* 
ance  beyond  the  compensation  preeerlbed  by  law. 

The  colleotor  does  not  appear,  b^  the  evidence,  to  have  been  charged  twice  with  thn 
amount  of  unascertained  duties  at  the  Treasury  Department,  and,  therefore,  the 
court  properly  refused  to  submit  the  point  to  the  jury. 

This  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  United  States  brought  an  action  of  assumpsit  in  the 
court  below  against  the  plaintiff  in  error.  The  declaration 
ooniained  four  counts ;  viz.  for  money  lent  and  advanced ;  for 
money  laid  out  and  expended ;  for  money  had  and  received ; 
and  upon  an  account  stated.  The  general  issue  was  pleaded 
and  joined*  The  cause  came  on  for  trial  at  the  April  term, 
1 843,  before  Mr.  Justice  Thompson  and  Judge  Betts,  when  a 
verdict  was  found  for  the  United  States^  and  a  judgment  en- 
llbred  upon  the  verdict  on  the  7th  of  May,  1843,  for  $ 221,083.39, 
including  damages,  costs,  ai^d  charges.  A  bill  of  exceptions 
was  taken  during  the  progress  of  the  trial,  which  was  9igQed 
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by  Judge  Beits  on  the  9th  of  October,  1847,  Mr.  Justice 
Thompson  having  died  in  the  interval  between  the  trial  of  tiie 
cause  and  the  time  when  the  bill  of  exceptions  was  signed* 
The  writ  of  error  was  sued  out  on  the  3d  of  February,  l847, 
several  months  before  the  signing  of  the  biU  of  exceptions. 

Upon  the  trial,  the  plaintiffs  below  introduced  evidence  to 
prove  that  the  defendant  was  appointed  collector  of  the  port 
and  district  of  New  York,  on  the  29th  day  of  Msurch,  1838,  and 
that  he  ceased  to  be  such  collector  and  went  out  of  office  at  the 
close  of  the  2d  day  of  March,  1841 ;  and  then  gave  in  evidence 
certain  transcripts  under  the  seal  of  the  Department  of  the 
Treasury  of  the  United  States,  and  thereupon  rested  the  case 
on  their  part  IJlhese  transcripts  are  intended  to  be  statements 
made  up  by  the  accounting  officers  of  the  Treasury  Depart- 
ment from  the  quarterly  accounts  rendered  by  the  officer  with 
whom  the  account  is  kept,  after  an  examination  and  adjust- 
ment of  such  quarterly  accounts,  and  the  allowance  or  disallow- 
ance of  the  several  items  contained  therein. 

After  the  counsel  for  the  plaintiiis  below  had  rested  their 
case,  it  was  objected  on  the  part  of  the  defendant  below,  that 
the  said  plaintifis  had  not  shown  enough  to  entitie  them  to  rest 
their  case,  without  producing  other  evidence  in  support  of  said 
transcripts,  because,  — 

1.  The  law  relating  to  Treasury  transcripts,  which,  under 
some  circumstances,  gives  them  the  effect  of  evidence,  does  not 
apply  to  accounts  of  the  description  contained  in  the  transcripts 
ofiered. 

2.  That,  in  order  to  constitute  the  transcripts  legal  evidience, 
they  must  specify  the  particular  items  which  are  made  the 
ground  of  claim,  and  not  aggregated  items  ;  a  balance,  whicb| 
in  the  present  case,  makes  up  the  principal  part  of  the  claim 
contained  in  the  transcripts  onered. 

3.  That  the  statute  does  not  apply  to  collections  made  on 
account  of  the  government,  bu^  to  money  advanced  by  it  to 
public  agents. 

4.  When  the  ^ound  of  claim  on  the  part  of  the  government 
arises,  not  out  of  payments  or  advances  by  it,  but  out  of  ac- 
counts rendered  by  a  public  agent  of  money  collected  for  the 
government,  the  accounts  themselves  must  be  introduced  as  the 
highest  evidience. 

The  court  decided  that  the  transcripts  were  in  conformity  to 
the  statute,  and  were  legal  evidence,  to  which  decision  the 
counsel  for  the  defendant  excepted. 

The  counsel  for  the  defendant  then  called  upon  the  counsel 
for  the  pUintiffs  for  the  original  letters  from  the  defendant  to 
the  First  Auditor  and  ComptroUerof  the  Treasury,  under  date 
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of  the  30th  June,  1841,  which  accompanied  the  defendsint's  last 
quarterly  account,  and  the  same  not  being  prodpced,  the  de- 
fendant, amon^  other  matters  to  maintain  the  issue  on  his  part, 
introduced  and  read  in  evidence  copies  of  said  letters,  in  the 
words  and  figures  following :  — 

^  Custom-Housej  iscw  York^  June  30/A,  1841. 

"  Sir,  —  Herewith  you  will  receive,  in  thirteen  packages,  the 
accounts  of  the  custpms  of  this  district  from  the  1st  o?  Janu- 
ary to  the  3d  of  March,  in  the  first  quarter  of  1841,  as  per  ac- 
count current  and  memorandum  of  paperaJndosed,  said  period 
being  .the  termination  of  my  accounts  as  collector  of  the  dis- 
trict of  New  York.  The  account  cl^Tent  is  prepared  by  the 
auditor  of  the  custom-house,  with  the  exception  of  the  item 
of  commission  for  accepting  and  paying  Treasury  drafts,  which 
I  bs^ve  directed  to  be  inserted ;  this  account,  as  well  as  other 
accounts  heretofore  transmitted  to  ibe  Department,  has  been 
drepared  in  the  auditor's  office,  none  of  which  have  undergone 
my  personal  examination,  they  having  been  signed  by  me  when 
presented. 

^  This  account,  or  those  which  have  pieceded  it,  contains 
some  radical  error  or  errors  to  a  large  amount  Where  the 
errors  are  to  be  found,  or  the  best  probable  mode  of  undertak- 
ing to  detect  them,  I  am  unable  at  this  moment  to  determinci 
but  request  that  a  thorough  examination  may  be  made  at  the 
Department,  with  the  view  of  testing  the  accuracy  of  present 
and  past  accounts,  and  I  shall  direct  my  efibrts  to  discover 
them  here. 

^  At  the  time  of  the  passage  of  the  law  requiring  all  money 
received  on  deposit  for  unascertained  duties  to  be  immediately 
paid  into  iiie  Treasury,  I  received  a  circular  firom  the  Depart- 
ment, containinff  instructions  relative  to  the  accounts  to  be 
kept  under  that  mw.  The  circular  bears  date  the  13th  March, 
1839,  and,  alluding  to  an  account  for  excesses  of  deposits,  con- 
tains this  clause : — ^  This  account  has  no  connection,  immedi- 
ate or  reniote,  with  your  account  of  the  customs.' 

^The  amount  I  have  paid  to  the  merchants  for  such  ex- 
cesses, and  have  also  credited  in  the  accounts  of  the  customs 
to  the  United  States,  is.  over  $109,000.  I  early  objected  to 
this  credit,  as  will  be  seen  by  my  letter  to  the  comptroller,  un- 
der date  of  the  14th  of  February,  1840,  and  my  mind  has  never 
been  satisfied  with  the  reasons  assigned  by  the  comptroller  in 
his  letter  ef  April  11th,  1840,  for  the  change  in  the  direction 
originally  given  by  the  circular  referred  to.  I  most  earnestly 
request  that  the  principle  involved  in  this  question  may  be 
carefully  examined. 
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'  —     ■ 

"  The  balance  of  the  money  which  was  paid  to  me  under 
protest  amotints  to  $  189,871.17.  The  suits  brought  for  the 
recovery  of  the  same  are  against  me  as  an  individual,  for  which 
I  am  liable,  upon  the  recovery  of  judgments  under  execution, 
and  am  compelled  to  rely  upon  and  wait  for  the  justice  of  the 
government  for  protection  in  indemnification. 

**  Very  respectfully,  your  obe4ient  servant, 

"J.  HoYT,  Late  Collector. 
*  To  Jesse  Miller,  Esq.,  First  Auditor^  SfcP 

"  Oustom'Himsey  New  York,  June  30thj  1841. 

*  Sir,  —  It  was  not  until  yesterday,  at  near  three  o'clock,  that 
I  procured  the  signature  of  Mr.  Morgan,  my  successor  in  office, 
to  the  abstracts  of  bonds  delivered  W  me  to  him,  without 
which  my  final  accounts  could  not  be  forwarded.  I  send  them 
to-day  to  the  First  Auditor  of  the  Treasury,  with  a  letter,  a 
<5opy  of  which  I  now  inclose  to  you  as  the  head  of  the  account- 
ing department  of  the  government  I  have  to  request  that  you 
wul  be  so  good  as  to  acknowledgethe  receipt  of  this  letter  with 
its  inclosure.  I  hope  by  the  time  the  First  Auditor  shall  have 
examined  the  accounts  liow  sent  him,  that  you  will  have  had 
leisure  to  look  at  my  account  of  fines,  penalties,  and  forfeitures, 
about  which  I  wrote  you  some  months  since. 

.    "  With  great  respect,  your  obedient  servant, 

"J.  HoYT,  Late  Collector. 
^  To  Walter  Forward,  Esq.,  Comptroller.^ 

The  counsel  for  the  defendant  here  called  upon  the  counsel 
for  the  plaintiffs,  in  pursuance  of  notice  for  that  purpose  given, 
for  the  respective  quarterly  accounts  of  defendant,  rendered  to 
the  Treasury  Department  for  his  whole  term  of  office,  and  the 
same  were  produced  and  read  in  evidence  by  the  defendant 

The  ace  junts  introduced  are  the  following,  placed  in  the  fol- 
lowing order :  — 

!•  The  third  quarter  accou.it  of  1838. 

5.  The  first  quarter  account  of  1839. 

3*  The  second  quarter  account  of  1839.- 
4.  The  fiist  quarter  account  of  1840,  including  expenditures 
for  lighthouse  on  Robbin'd  Reef. 

6.  Sidtemeut  of  fees  of  office  and  disbursement,  for  the  year 
1839. 

6.  Schedule  of  weekly  balances  to  credit  of  Treasurer. 

7.  Schedule  of  Treasury  drafts  taken  up  by  defendant 

8.  Weekly  return  of  collector,  November  24th,  1838. 

9.  J.  HoyVs  account  with  Treasurer,  November  24th,  1838. 

10.  Weekly  return,  June.lGtb,  1838. 
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These  accoants  are  too  voluminous  to  be  insertedi  and  would 
rather  perplex  than  lead  to  an  understanding  of  the  points  dis- 
cussed by  the  counsel  and  decided  bv  the  court  It  is  proper, 
however,  to  state,  that  some-  bf  the  items,  credited  by  the  de- 
fendant to  the  United  States  were  for  unascertained  duties ; 
and  also,  that  in  the  schedule  of  Treasury  drafts  taken  up  at 
the  custom-house,  New  York,  and  returned  to  the  Treasurer, 
there  were  many  on  war  and  navy  warrants. 

The  counsel  for  the  defendant  then  put  in  evidence  certain 
documents  referred  to  in  the  quarterly  account  current  of  de- 
fendant, bearing  date  the  31st  day  of  March,  1838,  and  partic- 
ularly the  abstract  of  bonds,  or  bond-bool^  purporting  to  rep- 
resent the  number  and  amount  of  bonds  transferred  to  the 
defendant  by  Samuel  Swartwout,  the  former  collector. 

Witnesses  were  called  by  the  defendant,  who  testified  to  cer- 
tain errors  in  the  amount  of  bonds  purporting  to  have  been 
received  by  Mr.  Hoyt.  of  his  predecessor  in  office.  These  wit- 
nesses stated  the*  circumstances  under  which  the  errors  were 
discovered,  and  that  no  examination  was  made,  for  want  of 
time,  of  any  of  the  bonds,  except  those  received  from  Mr.  Swart- 
wout That  about  one  hundred  thousand  bonds  were  taken 
for  duties  by  Mr.  Hoyt,  while  in  office,  and  the  time  it  would 
take  to  test  the  accuracy  of  these  bonds  would  be  very  great 
That  the  bonds  transferred  to  Mr.  Hoyt  by  Mr.  Swartwout 
fbrmed  about  one  tenth  part  of  the  subject  of  bonds. 

In  the  further  progress  of  the  trial,  a  witness,  Wjotl  Moore, 
was  called  for  the  defendant,  for  the  purpose  of  showing  that 
bonds  had  been  abstracted  from  the  custom-house,  without 
the  knowledge  of  the  collector,  and  that  some  of  them  had 
found  their  way  to  Switzerland,  and  that  the  witness,  as  one 
of  a  commercial  house,  had  paid  at  the  custom-house  three 
several  bonds  of  the  firm  of  E.  &  O.  Fehre  &  Co.,  then  in  Eu- 
rope, to  the  amount  of  $  3,290,  who  had  become  possessed 
of  the  same  without  having  paid  them,  and  that,  long  after 
such  possession,  the  said  &m  directed  the  payment  to  be 
made ;  and  it  was  made  by  the  house  to  which  witness  be- 
.longecL 

The  counsel  for  the  plaintiff  objected  to  the  testimony  of  this 
witness,  and  the  court  sustained  the  objection,  and  the' counsel 
for  the  defendant  excepted. 

Testimony  was  introduced  on  the  part  of  the  defendant,  to 
the  effect  that  the  duties  of  the  collector  were  such  that  he 
could  not  make  a  personal  examination  of  the  quarterly  ac- 
coimts,  but  signed  them  as  made  up  by  his  subordinates ;  that 
the  defendant  had  no  personal  agency  in  the  receipt  or  dis- 
bursement of  the  money  at  the  custom-house ;  that  it  is  the 
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duty  of  the  naval  officer  to  examine  the  acconnts,  and  that 
this  is  intended  as  a  check  upon  the  collector's  accounts ;  that 
the  amotint  of  duties  on  each  entry  is  ascertained. from  calcu- 
lation, for  which  the  cashier  must  receive  either  the  cash  or  a 
bond ;  that  the  entries  are  scattered  through  the  impost-book 
and  cash-booksy  and  that  it  would  take  a  long  time  to  examine 
all  the  entries ;  that  the  quarterly  accounts  are  but  results,  de- 
rived from  a  mass  of  particulars. 

The  record  contained  -a  series  of  letters  from  Mr.  Hoyt  to  the 
Treasurer  of  the  United  States  and  different  officers  of  the 
Treasury  Department,  in  which  he  frequently  complained  of  the 
rejectioii  of  particular  items  of  credit  in  his  quarterly  accomits, 
sometimes  maintaining  a  different  view  of  the  law  from  niat 
adopted  by  the  Department ;  particularly  in  a  letter  dated  14th 
November,  1839>  to  1.  N.  Barker,  wherein  he  contends  that  he 
is  entitled  by  law  to  charge  fees  and  emoluments  for  the  whole 
year  1838,  though  he  did  not  enter  upon  the  duties  of  his  office 
till  the  29th  day  of  March  of  that  year,  and  sometimes  com- 
plaining of  the  manner  in  which  his  accounts  were  stated  at 
the  Department.  These  letters  were  read  in  evidence  for  the 
defendant 

After  which,  letters  from  Mr.  Hoyt  to  the  First  Comptroller, 
dated  the  12th  and  22d  of  December,  1842,  and  the  17th,  25th, 
tmd  28th  of  January^,  1843,  were  offered  in  evidence  for  the  de- 
fendant Upon  the  counsel  for  the  plaintiffs  asking  the  object 
in  offerinff  said  letters,  and  upon  being  informed  by  the  counsel 
for  the  defendant  that  all  of  said  letters  related  to  the  naval  office 
returns  under  the  circular  of  16th  March,  1839  (except  that  of 
the  25th  of  January),  and  that  the  object  was  to  show  that 
there  were  no  copies  of  such  returns  on  file  in  the  naval  office, 
and  that  the  defendant  had  sought  explanation  from  the  comp- 
troller, in  the  letters  referred  to,  regarding  such  returns,  and 
•had  received  no  answers  to  such  letters;  and  that  said  letter 
of  the  25th  of  January  related  to  items  in  the  last  transcript, 
in  regard  to  whi^h  the  defendant  had  also  sought  information 
from  the  comptroller,  and  had  received  no  reply :  the  counsel 
for  the  plaintifls  objected  to  the  reading  of  said  letters,  and  the 
court' decided  the  objection  to  be  well  taken,  as  the  defendant 
was  not  bound  to  go  to  triAl  without  getting,  the  explanation, 
and  the  court  woula  not  have  compelled  him  so  ta  do,  and  it 
was  therefore  a  waiver  of  his  right  Whereupon  the  counsel 
for  the  defendant  excepted  to  such  decision. 
.  It  was  admitted  that  the  defendant  had  received  as  profit  on 
a  storage  account,  while  he  was  in  office,  the  sum  of  $  30,000, 
and  the  like  amount  for  his  share  of  forfeitures. 

It  appeared  by  the  accounts  connected  with  the  Treasury 
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transcripts,  that  the  defendant  had  given  three  bonds  to  the 
United  States,  one  dated  March  22d,1838,  one  dated  30th  No- 
vember, 1838,  and  one  dated  14th  Decembeifi  1839. 

The  court  below  requested  that  it  might  be  furnished  with  a 
statement  in  writing  of  the  claims  of  both  parties,  and  the 
counsel  for  the  respective  parties  introduced  and  laid  before  the 
court  and  jury  the  following  statements. 

The  plaintifis'  counsel  luruished  to  the  court  and  jury  a 
statement  of  the  amount  of  balance  as  struck  by  the  comp- 
troller, and  the  items  of  the^account  rejected  by  the  comptroller^ 
as  follows:  — 

Balance  of  account  as  certified,      .        .        .     $  226^5.60 
1..  Duties  claimed  as  forfeiture  for  fourth  quarter, 
1838,  and  first  and  third  quarters  of  1839.     Allow 
two  thirds  the  amount  distributed^ ....       5,749.15 

2.  Revenue-cutter  disbursements,  Lieutenants 
Brushwood  and  Shattuck, 7.50 

3.  Overcharge  for  commissions,  .        .        .  0.55 

4.  Re/enue-cutter     disbursements.     Lieutenant 

Frazier, •        •  62.62 

5.  Amount  overcharged  for  marker's  expenses,  254.97 

6.  Paid  Lieutenant  miattuck,     •        .        •        •  6.06 

7.  George  A.  Wasson  and  pthers,  .        •        .  1,516.33 

8.  Another  for  same  person,        ....  251.00 

9.  Expenses,  paid  measurers  and  gangers  not  le- 
gal, but  allowed  because  paid  under  order  ot  Secre- 

taiy  of  Treasury,        ....  .  9,543.43 

10.  Ck)sts  paid  B.  F.  Butler,       .        .  .       5,229.98 

11.  Costs  m  case  of  David  Haddei^  and  others,  213.03 

12.  Four  cases  v.  Hoyt  suspended,     .        .        •  175.00 

13.  Overcharged  for  bonds  in  suit  cancelled  by 
warrant  from  Secretary  of  Treasury,      . .       .        .       1,203.45 

14.  Cbarg^  in  first  quartet,  184.1 .  expenses  of  fire 
commissioners,  180.50 

15.  Emolument  claimed  for  1838.  The  claim 
is  for  whole  compensation  for  part  of  the  yecur  en- 
suing,'   ...••....       1,063.84 

16.  Charged  by  him  for  fees,  ....  36,212.71 

17.  Amount  overcharged  Cor  lighthou9e  disburse- 
ments, .        .        .        .  ....  70.48 

18.  Commissions  for  accepting  and  paying  drafts 

of  Treasurer, 201,580.00 

19.  Duty  on  goods  seized  for  underyaluation.  not 
credited  or  accounted  for,        •        .        .        .        .     14,035.29 

The  defendant  introduced  the  following  statement ; — 
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Amount  claimed  by  the  United  States  for  official 
transcripts,      . $226,295.60 

Deduct  difference  in  commission  consequent  on 
Other  differences, 963.00 

Apparent  claim  of  United  States,  .        ,        .    $  225,332.60 

Against  which  the  defendant  has  shown  errors,  viz. :  — 

Smith,  Thurgar,  &  Co.,  twice  charged,  $  1,703.33 

Specific  errors  in  books,        .        •         33,853.87 

Specific  errors  in  quarterly  accounts 
current,  .        .        .        .        .        .  *        109,469.06 

Amount  actually  expended  in  public 
business  now  disputed  by  the  U.  States,    17,594.03 

Duties  part  of  forfeiture,    •        .        .    19,784.45 

Fees     m    controversy,     $  1,063.84, 
$  36,212.71,  .        ,        .        .        .        .    37,276.65 

Balance  exclusive  of  claim  for  commis- 
sion,   .        .        .        .        .        .        .        5,651.32 

225,332.60 

Against  tne  appatent  balance  of  $  5,651.32,  Mr.  Hoyt  claims 
commissions,  ft  201,580.00. 

The  counsel  of  the  defendant  prayed  the  court  to  instruct 
the  jury,  among  other  things,  as  matters  of  law,  as  follows :  — 

1.  The  official  transcript  and  accounts  current  on  which  it  is 
founded  are  onlv  prima  facie  evidence  against  the  defendant, 
and  do  not  preclude  him  from  proving  that  they  do  not  exhibit 
the  true  state  of  his  liability  to  the  United  States. 

2.  The  defendant's  letter  of  30th  June,  1841,  is  to  be  read 
with,  and  as  a  part  of,  the  account  current  by  which  it  was  ac« 
companied,.  ana  he  is  entitled  to  the  benefit  of  its  contents  as 
contempomneous  qualifications  of  the  admiissions  and  state- 
ments contained  in  the  accounts. 

3.  The  defendant  is  at  liberty  to  show  that  the  accounts  were 
prepared  upon  the  plan  of  the  instructions  of  the  Treasury  De- 
partment, communicated  to  collector  under  the  act  of  Congress 
authorizing  the  .Department  to  regulate  the  form  and  manner 
of  keeping  them. 

4.  He  is  at  liberty  to  show  how  far,  and  in  what  particulars, 
accounts  thus  kept  and  rendered  exhibit  the  character  and  ex- 
tent of  his  liability,  and  to  what  extent  they  answer,  and  wene 
intended  to  answer,  collateral  purposes. 

5.  He  is  at  liberty  to  show  errors,  omissions,  or  overcharges 
in  the  accounts  rendered,  or  that  entries  have  been  suppressed 
or  untruly  made,  or  that  he  is  charged  with  money  which  has 
been  wrongfully  withheld  by  subordinates  in  the  custom-house, 
or  by  other  persons. 
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•6.  He  18  not  legally  responsible  to  the  United  States  for  the 
consequence  of  acts  or  omissions  of  other  persons,  which  he 
conld  not  b^  ordinary  vigilance  have  detected  and  prevented. 

7.  In  deSning  the  degree  of  vigilance  which  is  to  be  deemed 
ordinary  vigUance  withm  this  rule,  the  jury  are  at  liberty  to 
take  into  consideration  the  testimony  as  to  the  extent  and  va- 
riety of  the  details  of.  the  duties  of  his  office,  and  the  difficulty 
or  impossibility  of  personal  attention  on  his  part  to  the  detaib 
of  the  accounting  aepartment  of  the  custom-house. 

8.  To  the  proof  of  errors  in  detail,  the  defendant  is  at  liberty 
to  superadd  evidence  of  errors  in  gross,  so  far  as  such  proof 
may  tend  to  show  that  the  defendant  is  charged  with  a  greater 
amount  of  cash  than  he  was  properly  accountable  for. 

9.  If  the  defendant  has  proved,  to  the  satisfaction  of  the  jury, 
what  amount  of  money  came  to  his  own  custody  or  possession 
during  his  whole  term  of  office,  and  has  discharged  himself  of 
this  amount,  by  proving  its  faithful  and  appropriate  disburse- 
ment for  account  of  the  United  States,  this  testimony  may  be 
taken  into  consideration  by  the  jury,  as  tending  to  prove  that 
he  is  charged  with  more  money  than  he  is  propeny  accountable 
for. 

10.  The  defendant  is,  in  this  respect,  entitled  to  indulgent 
and  favorable  consideration,  as  to  the  character  of  the  proof  of 
errors  in  the  accounts,  if  the  jury  believe  that,  by  the  acts  or 
omissions  of  others,  he  was  deprived  of  the  intended  checks 
and  means  of  testing  the  accuracy  of  the  accounts  in  the  cash 
returns,  and  the  accounts  in  the  naval  office. 

11.  It  is  not  necessary  for  the  defendant  to  prove  that  credit 
was  claimed  at  the  Treasury  Department  for  errors  now  shown 
in  the  accounts,  where  the  defence  operates  by  way  of  traverse 
denial,  or  impeachment  of  the  case  in  chief  of  the  plaintifis. 

12.  By  the  instructions  of  the  Treasury  Department,  and 
course  of  busiiiess  under  them,  as  to  the  retention  and  disburse- 
ment of  the  surplus  amounts  of  public  money  remaining  with 
the  defendant  as  the  banker  or  fiscal  agent  of  the  government, 
the  dutiea  performed  and  responsibilities  assumed  by  him  are 
extra-official,  for  which  the  jury  may  allow  him  such  reasona- 
ble cpmpepsation  and  indemnity  as  they  may  find  him  entitied 
to  therefor. 

>  13.  The  fees  of  office,  under  the  act  of  1799,  sec.  2,  paya- 
ble by  persons  concerned  in  trade  and  navigation  to  the  col- 
lector for  defined  services,  and  not  forming  a  deduction  from 
invoices  of  the  United  States  in  his  hands,  are  not  embraced 
in  the  term  "  emolument,"  as  used  in  the  limitation  clauses  of 
the  acts  of  1802,  ch.  37,  and  1822,  ch.  107 ;  and  consequentiy 
the  defendant  is  entitied  to  credit  for  the  items  in  controversy 
under  this  head. 
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14.  If  the  jury  believe  that  the  forfeited  goods,  as  to  which 
one  half  of  the  amount  of  duties  is  in  controversy,  were  restored 
to  the  claimants  upon  a  stipulation  or  bond  for  their  value, 
estimated  as  at  the  place  of  export,  and  that  this  mode  of  esti- 
mating was  adopted  by  the  court,  on  the  ground  that  the 
amount  of  duties  constituted  a  part  of  their  entire  value,  and 
distribution  after  condemnation  ought,  in  law  and  in  equity,  to 
be  made  accordingly,  and  the  defendant  should  receive  credit 
for  the  amounts  in  controversy  under  this  head 

15.  There  has  been  no  legal  evidence  in  support  of  the 
claims  of  the  United  States,  as  to  the  items  under  this  head, 
mentioned  in  the  additioncil  or  supplemental  ^adjustment  of 
28th  December,  1842. 

16.  After  the  unconditional  allowance  at  the  Treeisury  De- 
partment of  credits  to  the  defendant  in  official  adjustments  of 
his  accounts,  the  disallowance  and  rejection  of  ihe  same  credits 
by  the  accounting  officers  of  the  Department  in  subsequent 
adjustments  was  unofficial,  unauthorized,  and  irregular,  and 
did  not  constitute  legal  rescission  of  the  credii 

17.  Similar  payments  afterwards  made  by  the  defendant,  on 
the  credit  of  these  allo>yances,  and  before  the  receipt  of  notice 
of  any  change  in  the  views  of  the  Department,  should  be  cred- 
ited to  him,  independently  of  any  decision-  of  the  abstract  ques* 
tion  of  their  regularity  on  original  grounds. 

18.  If  the  defendant,  in  good  faitn,  paid  accounts  presented 
in  due  form  by  officers  of  the  government  authorized  to  present 
them,  and  to  receive  the  amounts,  he  is  not  to  be  held  respon- 
sible as  a  guarantor  that  such  amounts  were  in  every  instance 
strictly  chargeable  as  between  such  officers  and  the  govern- 
ment, in  the  absence  of  evidence  of  culpable  inattention  or  re- 
missness on  his  part. 

And  the  counsel  for  the  plaintiffs  insisted  to  the  contrary, 
and  prayed  the  court  to  charge  the  jury  in  conformity  with  the 
following  propositions  of  law :  — 

L  The  collector  is  the  officer  who  teceives  all  the  duties ;  is 
consequently  chargeable  with  the  whole  amount,  and  can  dis- 
charge himself  from  that  liability  only  by  showing  duty  bonds 
unpaid,  and  cash  paid  to,  or  legally  for,  the  government 

IL  The  certified  accounts  from  the  Treasury  Depairtment 
being  made  up  from  the  collector's  quarterly  returns,  and 
agreeing  with  the  quarterly  accounts,  except  in  the  items  spe- 
cmcally  disallowed  by  the  comptroller,  are  prima  fade  evi- 
dence that  the  amount  stated  as  the  balance  is  due  from  the 
collector  to  the  government 

IIL  The  items  disallowed  by  the  comptroller  are  the  only 
items  of  account  in  issue,  being  the  only  items  on  which  the 
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collector's  statement  of  the  amount  dl/Ters  from  the  comptrol- 
ler's statement  of  them. 

IV.  The  collector  can  discharge  himself  from  the  balance 
stated  by  the  comptroller,  only,  — 

1.  By  maintaining,  by  facts  or  law,  the  validity  of  the  items 
rejected  by  the  comptroller ;  or, 

2.  Proving,  by  the  clearest  evidence,  error  in  some  other  item 
in  the  account  with  which  he  charged  himself  in  iiis  quarterly 
accounts. 

V.  There  is  no  evidence  given  in  the  cause  that  impeaches 
the  accounts,  so  as  to  authorize  a  jury  in  their  verdict  to  dimin- 
ish the  balance  stated  by  the  comptroller,  except  so  far  as  the 
defendant  has  given  clear  proof  of  specific  eryors. 

VI.  Items  oi  diilerence  not  allowable :  — 

1.  Wasson's  bill,  being  rejected  items  Nos.  7  and  8. 

2.  Fees  paid  B.  F.  Butler,  being  rejected  items  Nos.  10, 11, 
and  12. 

3.  Measurers  and  gangers'  expenses,  being  rejected  item 
No.  9. 

(The  several  items  rejected  by  the  comptroller,  and  number- 
ed, in  the  foregoing  statement  on  the  part  of  the  plain tiflfs,  Nos. 
7,  8,  9, 10,  11,  and  12,  being  allowed  to  the  defendant  by  the 
jury,  under  the  charge  of  the  court,  do  not  form  any  part  of  the 
exceptions,  and  this  part  of  the  prayer  of  the  plaintiff's  coun- 
sel is  therefore  omitted.) 

4.  Collector's  fees.  They  are  subject  to  the  limitation  in  the 
act  of  7th  May,  1822,  as  emoluments  of  office. 

5.  Duties  on  forfeited  goods.  They  are  rfot  penalty,  and 
collector  is  entitled  to  no  part  of  them. 

6.  Commissions  for  paying  drafts :  — 

1st  Paying  drafts  of  the  Treasury  is  a  legal  duty,  incident 
to  the  office  of  the  collector,  and  is  a  service  for  which  the  fees 
and  percentage  specified  in  this  act  is  the  only  compensation 
allowed  by  law. 

2d.  The  limitation  to  the  emoluments  of  office  precludes  any 
claim  for  commission  for  paying  the  drafts  of  government. 

Whereupon  the  court  then  charged  the  jury  in  conformity 
with  the  nrst,  second,  third,  fourth,  and  fifth  propositions  of 
law,  as  above  submitted  on  the  part  of  the  plaintiffs,  and  re- 
specting the  items  of  account  contained  in  the  above  state- 
ment, also  submitted  by  the  plaintiffs,  the  court  charged  the 
jury  that  items  numbered  2, 3, 4, 5,  6,  13, 17,  involved  no  ques- 
tion of  law,  and  the  jury  would  upon  the  facts  det-ermine 
whether  all  or  any  of  them  had  been  properly  rejected  by  the 
comptroller;  that,  as  to  item  1  in  said  statement,  being  a 
daim  for  half  the  duties  upon  goods  forfeited  for  undervalua- 
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tion,  though  not  a  legal  daim,  the  jury  should  allow  it  to  the 
defendant,  inasmuch  as  it  had  been  distribnted,  and  such  dis- 
tribution sanctioned  by  the  Treasury  Department ;  that  they 
should  also  allow  to  the  defendant  the  items  numbered  7,  8, 
and  .9,  as  they  had  been  paid  by  defendant,  and  as  such  pay- 
meuts  had  been  sanctioned  by  the  Treasury  Department,  and 
items  humbered  10, 11, 12,  and  14,  as  properly  chargeable  to 
thcffovemment 

l%e  court  further  charged  the  jury,  that  the  item  number  15, 
in  said  statement,  was  an  illegal  charge,  being  a  claim  to  retain 
a  whole  year's  compensation  for  a  part  of  a  year;  that  item 
.number  l6,  in  said  statement,  was  an  illegal  charge,  being  a 
charge  for  fees  as  something  distinct  from,  and  independent  of, 
the  emoluments  allowed  and  limited  by  law ;  that  item  num- 
ber 18  was  an  illegal  charge,  being  a  claim  for  commissions 
for  accepting  and  paying  th&  drafts  of  the  Treasury  ;  and  that 
item  number  19  was  an  illegal  charge,  being  a  claim  for  half 
the  duties  for  goods  seized  aod  forfeited  for  ^undervaluation; 
and  that  none  of  said  items  numbered  15,  16,  18,  and  19, 
should  be  allowed  to  the  defendant  in  account  by  the  jury. 

The  court  further  charged  the  jury,  that  there  was  one  item 
in  the  account  of  the  defendant  with  the  plaintiffs  of  great  im- 
portance, respecting  which  the  defendant  contended  that  he 
yas  charfi^ed  twice  with  the  amount,  and  that  was  an  item  of 
about  $  109,000,  for  the  excess  of  deposits  for  unascertained 
duties.  It  is  the  practice  of  the  merchants,  when  'they  want 
their  goods  immediately,  to  deposit  with  the  cgllector  a  sum 
sufficient  by  estimate  to  coyer  the  duties,  anc^when  the  duties 
are  ascertained,  the  merchant  calls  for  repayment  of  any  excess 
of  the  deposit  over  the  ascertained  duties,  which  excess  is 
tl^ereupon  paid  over  by  the  collector  to  the  claimants.  The 
whole  amount  of  the  -estimated  duties  deposited  having  at  the 
time  of  the  deposit  been  paid  by  the  collector,  under  require- 
ment of  law,  into  the  Treasury^  is  credited  to  the  collector  by 
the  government  in  his  account,  but  in  that  account  he  is  only 
charged  with  the  actual  duties.  The  collector  repays  the  ex- 
cess to  the  merchant  out  of  his  own  money,  and  the  goyem- 
ment  afterwards  returns  it  to  him  by  a  warrant  from  the  Treas- 
ury, and  charges  him  with  that  warrant.  K  the  government 
haa  retained  the  whole  sum  deposited,  and  at  the  same  time 
had  required  the  collector  to  pay  back  to  the  merchant  the  ex- 
cess, there  would  be  some  ground  to  sustain  the  allegation  of 
the  defendant ;  but  as  it  is,  there  is  no  ground  for  the  allega- 
tion of  the  defendant  of  a^  double  charge  or  error  in  this  sum, 
and  the  jury  are  wholly  to  disregard  this  claim,  and  make  n6 
allowance  for  it  whatever. 
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The  court  farther  charged  the  jury,  that  the  book  of  general 
accounts,  and  the  cash-book  of  the  custom-house,  introduced 
before  the  jury  as  evidence  by  the  defendant,  were  the  books 
of  the  defendant,  with  the  keeping  of  which  the  plaintiffs  had 
no  connection,  and  over  which  they  had  no  control ;  and  that, 
if  there  was  any  discrepancy  between  them,  it  was  for  the  de- 
fendant and  not  the  government  to  explain  such  discrepancy. 

And  the  court  further  refused  to  charge  the  jury  in  conform- 
ity with  the  points  above  submitted  on  the  part  of  the  defend- 
ant, and  in  conformity  with  which  the  saia  defendant  prayed 
the  said  court  to  charge  the  jury,  except  so  far  as  in  the  forego- 
ing charge  is  contained. 

And  thereupon  the  said  defendant  then  and  there  excepted 
to  so  much  of  the  said  charge  of  the  said  court,  wherein  the 
said  court  charged  the  jury  in  conformity  with  said  Ist,  2d,  3d, 
4th,  and  5th  propositions  of  law,  so  as  above  submitted  on  the 
part  of  the  plaintiffs,  and  to  so  much  of  the  said  charge  of  the 
said  court,  wherein  the  said  court  charged  the  jury  that  the 
items  numbered  15, 16, 18,  and  19,  in  said  statement,  so  as 
above  submitted  on  the  part  of  the  plaintiffs,  were  illegal 
charges,  and  not  to  be  allowed  to  the  defendant  in  account 
with  the  government ;  and  also  to  so  much  of  the  said  charge 
of  the  said  court  as  related  to  the  claim  of  the  defendant  to 
have  the  item  of  $  109,000,  or  thereabout?,  for  excess  of  depose 
its  for  duties  over  ascertained  duties,  allowed  him  in  account, 
and  as  directed  the  jury  to  disallow  such  claim ;  and  also  to  so 
much  of  the  said  charge  of  the  said  court  as  related  to  the  book 
of  general  accounts,  and  the  cash-book  of  the  custom-house. 

And  the  said  defendant  thereupon  then  and  there  further  ex- 
cepted to  the  refusal  of  the  said  court  (in  so  far  as  the  said 
court  did  so  refuse)  to  charge  the  jury  in  conformity  with  the 
points  so  as  above  submitted  by  the  said  defendant  and  in 
conformity  with  which  the  said  defendant  so  as  above  prayed 
the  said  court  to  charge  the  jury. 

And  the  said  defendant  thereupon  then  and  there  further  ex- 
cepted to  the  decision  of  the  said  court,  in  admitting  as  evi- 
dence against  the  defendant  the  Treasury  transcripts  introduced 
by  the  said  plaintiffs,  and  also  to  the  decision  of  said  court  in 
excluding  the  testimony  of  William  Moore,  a  witness  intro- 
duced by  said  defendant  and  also  to  the  decision  of  said  court 
in  excluding  the  letters  of  defendant  dated  the  12th  and  22d 
December,  1842,  and  17th,  25th,  and  28th  January,  1843. 

The  record  contained  numerous  circulars  from  the  Treas- 
uiy  Department  to  collectors  and  receivers  of  public  money. 
That  of  the  9th  June,  1837,  and  extracts  from  those  of  13th 
March,  1839,  and   9th  July,   1840,  only  are  inserted,  these 
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ha^g  been  more  particularly  referred  to  in  the  argament  of 
the 


Circular  i/nstruetians  io  Collector  $  of  the  Customs  and  Receivers 

of  the  Public  Money. 

^  Treasury  Department^  June  dth^  1837. 

u  Sib,  -.  Shonld  all  the  banks  in  your  vicinity,  selected  as  de- 
positori^  of  the  public  money,  have  suspended  specie  payments 
at  any  time,  so  tnat  you  can  no  longer  legally  deposit  in  them, 
as  usual,  to  the  credit  of  the  Treasurer,  all  public  moneys  re- 
ceived by  you,  except  such  sums  as  may  b^  required  to  meet 
tiie  current  expenseis  of  your  of&ce,  the  payment  of  debenture 
certificates  by  collectors,  &c.,  in  other  words,  the  sums  you 
would  formerly  have  placed  in  bank  to  the  credit  of  the  Treas« 
urer  of  the  United  States,  will,  uider  the  present  arrangeihents, 
be  placed  to  his  credit,  in  a  separate  account,  on  the  books  of 
your  office.  They  will  bd  drawn  for  by  him  in  the  following 
manner,  and  no  other. 

^  1st  By  the  Treasurer'^  draft  on  the  officer  having  funds  to 
bis  credit,  directing  the  payment,  which  draft  will  be  recorded 
by  the  Register  of  the  Treasury,  who  will  authenticate  the  rec- 
ord by  his  signature.  A  private  letter  of  advice  will  be  trans- 
mitted Ir^  the  Treasurer  in  each  case. 

^  2d.  By  a  transfer  draft  sifipned  as  above,  and  approved  by  the 
signature  of  the  Secretary  of  the  Treasury,  for  the  purpose  of 
ti^ansferring  funds  to  some  t>ther  point  where  they  may  be  re- 
quired for  the  service  of  the  'government 

^  No- deduction  whatever  is  to  be  made  from  the  moneys 
placed  by  you  to  the  credit  of  the  Treasurer,  except  in  one  of 
tiiese  two  modes,  until  they  can  be  lodged  by  you  with  some 
legal  depositary. 

*'  On  payment  of  any  draft,  the  party  to  whom  it  is  paid  will 
receipt  it  You  will  note  on  it  the  day  of  payment;  will 
charge  it  on  the  same  day  to  the  Treasurer,  and  will  transmit 
it  to  him  with  the  return  of  his  account  in  which  it  is  charged* 
In  charging  these  payments,  it  will  be  proper  to  enter  each  £aft 
separately,  and  to  state  the  number  and  kind  of  draft,  whether 
transfer,  or  on  Treasury,  War,  or  Navy  wirrants,  and  the 
amount 

^  It  is  also  necessary  that  the  Treasurer's  accounts  be  closed 
weekly  with  the  condusion  of  Saturday's  business,  and  trans- 
cripts thereof  forwarded  in  duplicate ;  one  copy  to  the  Secreta- 
ry of  the  Treasury,  and  one  to  the  Treasurer.  When  the  quar- 
ter of  the  year  terminates  on  any  other  day  of  the  week,  the 
account  should  be  closed  on  the  last  day  of  the  quartery  leav- 
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ing  for  an  additional  return  the  transactions  from  that  time  Co 
the  close  of  the  week,  so  that  neither  the  receipts  nor  payments 
of  different  qosuricrs  be  included  in  one  return.  Punctuality  in 
transmitting  the  returns  is  indispensable. 

^  To  produce  uniformity  in  the  manner  of  making  the  re* 
turns  of  the  Treasurer's  account,  a  form  is  herewith  transmit- 
ted. For  the  purpose  of  binding,  it  is  requested  that  they  be 
made  on  paper  of  n,early  the  same  size.  Your  monthly  returns 
must  be  rendered  to  the  Department  as  heretofore. 

^  When  the  public  money  shall  have  accumulated  in  your 

hands  to  an  amount  exceeding dollars,  you  can  make  a 

special  deposit  of  the  same  in  your  name,  for  safe  keeping,  in 
the  nearest  bank  in  which  you  have  heretofore  deposited  the 
public  money,  and  which  will  receive  the  same,  to  be  held  by 
it  specially,  subject  to  the  payment  of  checks  or  drafts  drawn 
by  the  Treasurer  of  the  United  States  on  the  officer  by  whom 
the  same  has  beto  deposited. 

**Lbvi  Woodbury, 
Secretary  of  the  Treasmry!^ 

Extract  from  Oircv/lar  io  the  Collectors  of  the  Oustoms^  or  per* 

sons  acting  as  such* 

^  Treasury  Department^ 
First  ComptroUer's  Office^  March  13^  1839. 

^ In  this  spirit  I  have  to  inform  yon  that  it  is  deemed 

indispensably  requisite  that  you  should  open  an  account  special 
with  the  T^surer  of  the  United  States,  agreeably  to  the  form 
annexed,  A.  Having  been  required  heretmore  to  keep  a  (sepa- 
rate account  of  this  nature,  it  will  not  materially  increase  your 
labors.  In  this  account  you  will  pass  the  moneys  referred  to, 
as  soon  as  received,  to  the  credit  of  the  Treftsurer ;  and  in  order 
that  it  may  be  kept  in  as  simple  and  dear  a  form  as  is  consist- 
ent with  your  business  operations^  I  have  especially  to  request 
that,  in  making  the  debit  and  credit  entries,  you  will  distinguish 
the  deposits  for  duties  unascertained  from  duties  paid  under 
protest,  and  both  from  other  moneys,  to  be  denominated  cash 
received,  or  placed  opposite  to  the  mstihctive  heads  of  receipts ; 
and  also  designate  the  kind,  number,  and  amount  of  each  paid 
draft  issued  upon  you  by  the  Treasurer. 

<<  But  as  you  will  not  be  able  readily  to  observe  this  distinc- 
tion of  moneys  in  the  special  account  with  the  Treasurer,  or 
without  great  inconvenience  and  difficulty,  in  some  cases,  ad- 
just the  excess  of  the  deposits  over  the  ascertained  duties,  or 
the  duties  to  be  refunded  as  having  been  paid  under  protest, 
which  are  to  be  so  refunded,  if  at  all,  in  pursuance  of  a  Treas- 
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tiry  warrant,  and  upon  the  order  of  the  Department,  according 
to  the  usage  that  has  so  lonff  prevailed,  I  deem  it  also  equally 
indispensable  that  you  shomd  keep  separate  and  distinct  ac- 
counts of  them.  —  the  one  to  be  called  '  the  tmascertained  duty- 
account,'  and  the  other  <  the  protested  duty  account,'  agreeably 
to  the  forms  annexed,  B  and  C.     In  these  accounts,  according 
as  the  case  may  need,  you  will  enter  upon  the  debit  side  the 
deposit  made  by  the  importer,  which  will  be  balanced  by  the 
ascertained  duty,  and  the  excess  paid  back  to  the  importer ;  or 
enter  on  the  debit  side  the  amount  of  duty  paid  under  protest, 
and  balance  it  by  the  draft  of  the  Treasury  in  favor  of  the  im- 
porter. .....  There  are  other  reasons  that  might  be  given, 

but  these  are  in  themselves  sufficient.  It  has,  therefore,  upon 
full  deliberation,  been  decided  upon  as  the  more  proper  course, 
and  as  a  substontial  compliance  with  the  section,  that  you 
should  make  exhibits  of  the*  sum  necessary  for  the  purpose  of 
refunding  excess  in  deposits  to  importers  to  the  Secretary  of 
the  Treasury,  monthly,  to  be  examined  and  countersigned  by 
the  naVal  officer,  agreeably  to  form  annexed,  D,  on  which  the 
Secretary  will  issue  his  warrant  for  the  same  in  your  favor,  as 
assignee  in  fact  of  the  respective  importers.  You  will  thus  be 
put  in  funds  to  meet  this  class  of  repayments,  and  you  will 
take  of  each  importer  duplicate  ^ceipts,  and  account  quarterly 
for  the  pame  at  the  department.  The  fprm  of  the  account  you 
are  to  render  to  the  First  Ai  ditor  of  ttie  Treaisury  is  annexed, 
E.  In  this  account  you  will  charge  yourself  with  the  Treasury 
warrant,  and  claim  credit  foi  the  vouchers  produced.  Thb  ac- 
count has  no  connection,  immediate  or  remote,  with  your  ac- 
counts at  the  customs.  In  the  latter  account,  you  are  charged 
with  the  true  ascertained  amount  of  duties,  but  the  form^ 
wsesfrom  the  government,  out  of  abundant  caution,  takinff 
vmder  its  control  for  a  time  the  money  of  individuals,  mingled 
with  that  of  the  public,  for  the  better  security  of  its  own  just 

and  legal  portion 

"  Very  respectfully,  your  obedient  servant, 

"J.  N.  Barker,  Comptroller!^ 

Extract  from  Circular. 

«  Treasury  Department^  July  dth,  1840. 

" As  a  depositary  of  the  public  money  standing  to 

the  credit  of  the  Treasurer  of  the  United  States,  you  will  keep 
an  account  current  with  him,  in  which  you  will  debit  yourself 
with  all  sums  received  on  his  account,  and  credit  yourself  with 
all  payments  made  by  his  ordet,  and  no  other. 

<^  Be  pleased  to  understand  thoroughly  this  principle,  that  aU 
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money  in  your  hands  to  the  credit  of  the  Treasurer,  is,  in  faet, 
money  in  the  Treasury  of  t|;ie  United  States,  and  cannot  be 
used  for  any  other  purpose  than  the  payment  of  warrants  (or 
the  drafts  thereon)  issued  in  pursuance  of  appropriations  oy 
Congress ;  but  these  moneys  may  be  transfenred  from  one  de- 
positary to  any  other  depositary,  by  direction  of  the  Seoretary 
of  the  Treasury,  under  the  authority  of  the  tenth  section  of  the 

•act itiespectfully, 

"Levi  Woodbuby, 
Secretary  of  ike  TreiUuryP 

The  cause  was  argued  by  Mr.  Evon$9jA  Mr.  Walker ^  for  the 
plaintiff  in  error,  and  by  Mr.  OriUenden^  Attorney-General,  for 
the  defendants  in  error. 

Mr.  Evansj  for  the  plaintiff  in  error. 

1.  Mr.  Hoyt  went  into  office  at  a  peculiar  juncture,  when  great 
embarrassment  was  felt  in  the  business  communi^.  He  was 
made  the  depositary  of  the  public  money,  and  had  many  new 
duties  to  perform.  Many  ot  the  duties  of  his  office  he  could 
neither  personally  perform  nor  personally  supervise. 

This  is  an  action  of  assumpsit  for  money  had  and  received 
gainst  plain  Jesse  Hoyt  Ijb  is  not  upon  his  official  bonds, 
inie  action  is  founded  on  an  implied  contract ;  whikt  that  upon 
the  bond  is  an  express  one.  This  action  can  only  oe  sustained 
for  so  much  as  the  plaintiff  in  error  had  actually  received ;  and 
if  he  had  failed  to  collect,  the  action  should  have  been  upon  his 
bond.  It  is  questionable  whether  an  action  of  assumpsit  can 
be  maintained  at  all  against  a  [jublic  officer  who  has  given 
bonds  for  his  official  conduct  Trafton  et  aL  t;.  United  States, 
3  Story,  646 ;  Perkins  v.  Hart,  11  Wheaton,  237 ;  8  Bam.  & 
Ores.  324  ;  5  Mees.  &  Wels.  83 ;  Toussaint  t;.  Bfartinnant, 
2  T.  E.  105. 

But  how  do  the  United*  Stat*"  3  prove  their  action  ?  "Why,  by 
Treasury  transcripts  made  up  in  the  Treasury  Department 
The  act  of  3d  Mbrch,  1797  (1  Stat  at  Large,  512),  makes  the 
Treasury  transcripts  evidence  in  certain  cases,  arising  in  the 
ordinary  transactions  of  the  Treasury,  against  public  officers 
for  official  delinquency.  But  it  does,  not  apply  to  accounts  like 
these.  These  transcripts  ar$  made  up  from  a  variety  of  other 
papers.  Those  papers  should  have  been  produced/  8o  with 
the  quarterly  accounts.  They  are  made  up  from  a  variety  of 
papers  which  should  have  been  produced.  The  aggregated  ac- 
counts are  not  evidence,  but  the  items  should  have  been  offered 
in  order  that  the  court  might  test  the  accuracy  of  the  govern- 
ment officers.    The  particulars,  and  not  the  results,  should  have 

11* 
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a 

been  before  the  court     United  States  v.  Jones,  8  Peters,  383 ; 
United  States  r.  Edwards,  1  McLean,  447. 

In  short,  all  the  evidence  that  was  before  the  accounting  offi- 
cers should  have  been  before  the  court. 

2.  The  judge  erred  in  refusing  the  first  ten  instructions  re- 
quested by  the  defendant  below,  and  in  giving  the  first  five 
prayed  for  by  the  plaintif&. 

The  instrttctioiis  given  and  refused  were  upon  the  ground 
that  the  defendant  was  responsible  in  this  action  for  bonds  or 
money  fraudulently  abstracted  from  the  custom-house  without 
his  fault  or  knowledge.  The  instructions  should  have  left  it  to 
the  jury  to  find  how  much  money  of  the  United  States  had 
been  received  by  the  defendant ;  and  whether  the  same  had 
been  accounted  for.  Sthreshley  v.  United  States,  4  Cranch,  169. 
It  was  never  contemplated  by  any  law  that  the  collector 
should  personally  perform  all  the  duties,  of  his  office.  Thinaw 
provides  for  othier  officers,  and  provides  for  their  compensation, 
and  defines  their  duties.  Sudi  persons  are,  therefore,  officeirs 
of  the  government,  and  the  .collector  is^not  responsible  for  th6 
fidelity  of  these  subordinates,  beyond  ^hat  may  grow  out  of 
his  own  neglect  in  not  properly  superintending  the  discharge 
of  their  duties.    Dunlop  v.  Monroe,  7  Cranch,  ^2-263. 

Briscoe  et  al.  v,  Lawrence  is  direct  to  the  point.  Wherever 
it  is  otherwise  it  is  by  express  enactment,  and  is  so  set  forth  in 
the  bond.  Thus  the  condition  of  the  Treasurer's  bond  (1  Stat, 
at  Large,  66^  §  4)  is  for  the  faithful  performance  of  the  duties 
of  his  office,  and  for  the  fidelity  of  the  persons  to  be  hy  him 
employed.  So,  by  the  act  of  21st  July,  1789  (1  Stat  at  Large, 
37),  the  collector  is  made  answerable  for  the  neglect  of  his  dep- 
uty. So  also  naval  officers  and  surveyors  i^rere  empowered 
ko  appoint  deputies  for  whom  they  were  to  ue  held  responsible 
(1  Stat  at  Large,  155).  Supervisors  of  Albany  v.  Dorr  et  al., 
25  Wend.  440. 

Mr.  Evans  read  the  letter  of  30th  June,  1841,  and  said  that 
the  quarterly  accounts  accompanied  by  that  letter  were  not  to 
be  considered  as  evidence  of  indebtedness  to  the  amount  there- 
in stated.  In  that  letter  Mr.  Hoyt  states  that  this  account,  aa 
well  as  others,  were  prepared  in  the  auditor's  office  and  signed 
by  him  without  personal  examination.  It  was  therefore  no' 
admission  at  all. 

The  4th  and  5th  instructions  prayed  for  by  the  plaintifi^  and 
given  by  the  judge,  were  Erroneous,  m  requiring  the  defendant  to 
prove  by  the  "  clearest  evidence  "  certain  parts  of  his  claim.  It 
was  beyond  the  province  of  the  court  to  determine  for  the  jury 
what  degree  of  evidence  should  satisfy  them.  Carver  v.  Astor, 
6  Peters,  588  j  Rex  v.  King,  5  Car.  &  P.  124.    The  expressions 
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"  clearest  evidence,"  "  clear  proof,"  were  calculated  to  mislead 
the  jury.  1  Serg.  &  Rawle,  72 ;  11  Wend.  83 ;  7  Wend.  408 ; 
1  Peters,  182 ;  14  Peters,  431 ;  9  Conn.  247 ;  1  Hawks,  190. 

The  judge  erred  in  the  instruction  as  to  the  $  109,000,  twice 
charged  as  excess  of  deposits  for  unascertained  duties.  The 
question  involved  was  one  of  fact  merely.  An  excess  for  duties 
is  paid  into  the  Treasury.  The  merchant  calls  for  the  excess, 
ana  the  collector  pays  it  out  of  funds  in  his  hands ;  and  the 
amount  is  refunded  to  him  by  warrant  The  warrant  is  charged 
to  him,^  but  he  is  not  credited  for  the  amount  which  he  has 
paid.  Was  it  not  a  matter  of  fact  for  the  jury  to  determine 
whether  the  errors  of  which  the  defendant  complained  did  not 
exist  ?  Cfaeval  v.  Bu  i  ham,  2  Peters,  623  ;  McLanahan  v. 
Universal  Ins.  Co.,  1  Peters,  170, 182 ;  United  States  v.  Jones, 
8  Peters,  415 ;  Greenleaf  v.  Birth,  9  Peters,  299 ;  Scott  v.  Llovd, 
Ibid.  445 ;  United  States  v.  TiUotson,  12  Wheat  181,  183 ; 
Corning  v.  Call,  5  Wend.  263,  257 ;  Long  v.  Ramsey,  1  Serg. 
&  Rawle,  72 ;  Reid  v.  Hurd,  7  Wend.  408,  411. 

[Mr.  Evans  abo  maintained  that  the  defendant  was  entitled 
to  one  moiety  of  certain  goods  ceized  and  iforfeited  for  under- 
valuation, and  cited  1  Stat  at  Laree,  697 ;  McLane  v.  United 
States,  6  Peters,  404 ;  Gelston  v.  Hoyt,  3  Wheat.  264 ;  Jones 
V.  Shore,  1  Wheat  462 ;  Van  Ness  v.  Buel,  4  Wheat  74 ;  Opin- 
ions of  Attorneys-'General,  853,  862.] 

The  judge  erred  in  charing  the  jury  that  the  claim  for  com- 
missions for  paying  the  drafts  of  the  Treasurer  was  an  ille- 
gal charge.  The  service  which  was  rendered  did  not  belong  to 
the  duties  of  his  office  as  collector,  but  was  imposed  upon  nim 
by  the  Treasury  Circular  of  9th  June,  1837,  on  account  of  the 
embarrassments  into  which  the  financial  affairs  of  the  govern- 
ment were  thrown  by  the  suspension  of  specie  payments  by 
the  banks.  And  he  was  not  precluded  from  receiving  compen- 
sation, therefore,  by  the  law  limiting  the  amount  he  should  re- 
ceive as  collector.  The  act  of  7th  May,  1822  (3  Stat  at  Large, 
695),  refers  to  offices  then  existing  and  then  known  to  the  law. 
The  duty  of  collecting  and  the  duty  of  disbursing  were  sepa- 
rate and  distinct,  and  were  regcurded  so  by  the  whole  spirit  of 
our  legblation. 

Mr.  Crittenden^  Attorney-General,  contra. 

The  first  question  raised  by  the  other  side  is  whether  this 
action  for  money  had^and  received  can  be  maintained.  As 
early  as  9  Wheaton,  651,  a  case  occurred  like  this.  It  was  an 
action  of  assumpsit  against  a  defaulting  officer.  The  same 
objection  was  taken  there  as  here,  that  the  suit  should  have 
been  on  the  bond ;  and  the  court  decided  that  the  official  bond 
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did  not  extingoifih  the  simple  contract  debt  arising  firom  a  bal- 
ance of  account  due  to  the  United  States.  In  that  case  the 
same  objection  to  the  Treasury  transcripts  was  made,  but  the 
court  decided  that  they  were  admissible  in  evidence.  The  sec- 
ond section  of  the  act  of  3d  March,  1797  (1  Stat,  at  Large,  512), 
expressly  makes  the  Treasury  transcripts  evidence  in  case  of  the 
delinquency  of  a  public  officer.  It  is  contended  on  the  other  side, 
that  this  only  applies  to  cases  where  money  is  paid  out  of  the 
Treasury.  The  case  of  United  States  v.  Buford,  3  Peters,  12, 
is  directly  afi;ainst  this  position.  There  the  money  was  received 
by  Bi}ford  £om^  Morrison,  and  it  was  held  to  have  been  re- 
ceived to  the  use  of  the  United  Stated ;  and  what  can  be  better 
evidence  against  an  officer,  than  a  transcript  made  up  at  the 
Treasury  upon  his  own  reports  ?  The  transcripts  in  this  case 
are  founded  upon  the  quarterly  official  reports  of  the  collector. 
But  it  is  said.  Why  not  produce  them  ?  I  can  only  answer, 
that  the  object  of  the  law  was  to  get  rid  of  the  necessity  of 
producing  all  those  voluminous  original  evidences.  It  was 
intended  to  simplify  the  matter.  IMted  States  t^.  Eckford's 
Executors,  1  How.  ^1. 

But  even  if  this  were  not  so,  these  very  quarterly  accounts 
were  handed  over  to  the  defendant,  and  were  given  in  evidence 
by  him.  But  it  is  complained  of,  that  the  judge  decided  the 
fact  that  the  transcripts  from  the  Treasury  and  the  quarterly 
accounts  agreed.  This  was  a  mere  matter  of  eyesight.  The 
testimony  of  Moore  was  properly  ruled  out.  That  testimony 
was  to  the  effect  that  one  of  his  correspondents  had  seen  a  bond 
somewhere  in  Switzerland,  and  that  therefore  bonds  had  been 
abstracted.  Well,  give  his  testimony  all  its  weight,  and  how 
is  it  known  that  the  bonds  ought  to  have  been  in  the  Treasury  ? 
They  might  have  been  paid.  If  such  loose  evidence  is  admis- 
sible, the  Treasury  of  the  United  States  would  be  at  the  mercy 
of  public  officers.  There  would  be  no  security.  So,  too,  the 
letter  of  Hoyt,  dated  30th  June,  1841,  was  property  ruled  out 
That  letter  was  written  after  he  had  retired  from  his  office  and 
had  become  |i  private  citizen,  and  could  no  more  be  made  an 
available  protest  against  his  official  admissions  in  his  quarterly 
accounts,  than  a  letter  written  at  or  after  the  execution  of  a 
bend  could  be  adduced  to  show  the  invalidity  of  the  bond. 
The  same  may  be  said  of  the  letters  from  Hoyt  to  the  First 
Comptroller  in  1842  and  1843. 

As  to  the  first  five  instructions  granted,  the  prayer  was  that 
the  judge  would  instruct  the  jury  in  conformity  with  those 
propositions.  It  does  not  appear  that  the  judge  used  the  par- 
ticular language  of  those  propositions.  But  if  he  did,  it 
amounts  to  the  same  thing.    For  "  clear  proof,"  ^'  satisfactory 
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proof,"  and  ^  the  clearest  proof,"  all  mean  that  the  thing  must 
be  proved. 

The  claim  for  e;oods  forfeited  was  clearly  illegal  Mr.  Hoyt, 
having  received  his  portion  of  the  proceeds  ol  the  bond,  now 
claims  also  a  portion  of  the  duties.  The  goods  are  the  things 
to  which  the  collector  is  primarily  to  look  for  his  compensation* 
Bat  the  law  has  provided  that,  until  the  suit  is  decided,  the  im- 
porter may  rive  his  bond,  and  take  the  £[oods  into  possession, 
?aying  the  duties  as  though  the  goods  had  been  legally  entered. 
%e  claim  for  half  duties  is  only  arrived  ^t  by  argument,  not 
from  the  words  of  the  law.  There  is  only  one  case  similar  to 
this,  that  of  McLane  v.  United  States,  6  Peters,  404.  But  that 
was  a  case  of  prohibited  goods,  and  tiie  court  sav  that  duties, 
as  such,  do  not  accrue  upon  goods  which  are  prohibited.  But 
it  does  not  support  the  proposition  that  duties  do  not  accrue 
upon  goods  which  are  forfeitecL  Whatever  the  government 
took  in  that  case  was  in  the  nature  of  a  penalty. 

Next  as  to  the  item  of  $  109,000,  alleged  to  be  twice  charged. 
It  has  not  been  shown  where  it  is  twice  charged.  It  is 
assumed,  not  proved.  I  say  that  it  does  not  appear  to  have 
been  twice  charged ;  and  until  it  is  pointed  out,  it  is  needless 
to  discuss  it.  The  practice  of  the  Department  is  easilv  under- 
stood. The  collectors,  prior  to  1829,  retained  in  their  hands 
duties  paid  under  protest,  or  for  unascertained  duties,  under 
the  idea  that  they  were  personallv  responsible.  After  1829  this 
practice  was  changed.  Since  then,  the  collector  eredits  the 
United  States  with  the  amount  of  unascertained  duties,  and 
pays  to  the  importer  (out  of  moneys  in  his  hands)  the  excess 
when  ascertain^  For  this  amount  4e  receives  a  warrant  from 
the  Treasury,  with  which  he  is  charged.  And  it  is  contended 
that,  beinff  charged  with  the  money  paid  back  to  the  import^ 
er,  and  sdso  with  the  Treasury  warrant,  he  is  thus  twice 
charged.  He  receives  the  money  twice,  once  from  -the  importer 
and  once  from  the  Treasury  in  the  shape  of  a  warrant  And 
he  credits  the  United  States  with  the  money  when  received  from 
the  importer,  and  he  also  credits  the  Treasury  warrant  And 
this  balances  the  account  There  was  consequently  no  error 
in  the  stating  of  .the  account,  and  no  double  charge.  But  if 
there  had  been,  it  should  have  been  presented  to  the  accounting 
officers  under  the  act  of  3d  March,  1797,  before  a  credit  could 
be  claimed  for  it  in  this  suit 

The  charge  of  commissions  for  paying  drafts  has  never  been 
allowed,  from  the  first.  The  services  were  not  extra-official, 
but  were  properly  imposed  on  him  as  collector,  and  for  which 
the  fees  and  emoluments  embraced  in  the  act  of  1822  were 
the  compensation  allowed  by  law. .   The  decision  6f  Mr.  Jus- 
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tice  Story  in  6  Peters,  which  is  relied  on,  is  not  in  point.  That 
was  the  case  of  a  man  appointed  to  two  offices,  and  for  which 
he  was  to  receive  two  distinct  salaries.  It  was  not  a  commis- 
sion claimed  for  the  discharge  of  the  duties  of  a  single  office. 

Mr.  Walker,  in  reply  and  conclusion,  referring  to  the  state- 
ments of  accounts  ana  to  the  testimony  in  the  record,  argued 
that  Mr.  Hoyt  never,  in  fact,  received  or  disbursed  personally  a 
dollar  of  the  public  money.  The  duties  were  performed  by 
subordinate  officers,  and  the  statements  which  were  signed  by 
him  were  prepared  by  those  officers.  He  could  not  possibly 
verify  the  accuracy  of  those  accounts.  It  was  physicieJly  im- 
possible.    If  there  was  any  defalcation  it  was  not  his. 

As  to  the  item  of  $  109,000,  it  is  said  that  it  nowhere  ap- 
pears to  have  been  twice  charged.  Now  this  was  not  a  single 
error,  but  an  aggregate  of  many  errors  running  through  the 
quarterly  accounts  current  Some  were  in  one  account  some 
in  others.  Now  these  quarterly  accounts  are  considered  as  ad- 
missions by  virtue  of  the  letter  of  10th  June,  1841 ;  and  yet 
we  are  asked  to  throw  out  the  letter,  and  take  the  account  of 
which  it  forms  a  part.  The  accounts  must  stand  or  fall  by  the 
letter  as  an  admission.  The  excess  of  deposits  for  unascer- 
tained duties  was  paid  to  the  merchant  by  the  cashier  for  the 
collector;  and  was  not  charged  on  the  cash-book.  And  by  the 
circular  from  the  comptroller's  office  he  was  directed  to  enter 
upon  the  debit  side  of  his  accounts  the  whole  deposit  made  by 
the  importer,  which  would  be  balanced  by  the  ascertained  duty, 
and  the  excess  paid  back  to  the  importer.  But  the  excess  hav- 
ing been  paid  by  the  cashier  for  th^  collector,  and  the  collector 
being  charged  with  the  warrant  which  was  to  replace  the  money 
thus  paid  back  to  the  importer,  the  account  would  not  stand 
balanced.  He  has  in  fact  paid  these  duties  to  the  importer,  and 
not  received  any  thing  in  return. 

The  Attorney-General  has  insisted  that  the  Treasury  triELn- 
scripts  were  evidence,  by  virtue  of  the  act  of  3d  March,  1797. 
The  authorities  show  that  they  are  only  evidence  between  the 
government  and  its  disbursing  officers. 

Until  1839,  the  collector  paid  moneys  on  the  ordefj  not  the 
draft,  of  the  Secretary  of  the.  Treasury.  By  what  law  has  the 
collector  been  shown  1x>  be  a  disbursing  officer  of  moneys  in 
the  Treasury?  Can  he  be  made  a  disbursing  officer  for  the 
War  and  Navy  Departments?  If  so,  then  he  could  be  made 
the*  general  disbursing  officer  for  all  the  expenditures  of  the 
government  [Mr.  Walker  referred  to  the  financial  history  of 
the  times,  the  message  of  the  President,  the  reports  of  the  Sec- 
retstry  of  the  Treasury,  &c.] 
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Different  auditors  had  the  oversight  of  different  officers ;  one 
for  the  Navy,  one  for  the  War  Department,  &c.  And  they  coidd 
only  officially  certify  the  accounts  which  were  within  their  su- 
pervision. 5fow,  by  making  the  collector  disbursing  officer  for 
these  different  classes  of  duties,  can  you  give  the  First  Auditor 
power  to  certify  all  these  different  accounts  ? 

Next  as  to  commissions.  [  JI&.  Walker  referred  to  several  acts 
of  Congress  to  show  that  the  spirit  of  the  whole  legislation  on 
this  subject  was  to  separate  the  duties  of  coUectinfi;  from  those 
of  disbursing  the  public  moneys.]  The  reftponsibility  of  the^ 
collector  was  increased  by  a  change  in  the  mode  of  drawing 
money  by  the  Treasurer's  draft  and  by  a  transfer  draft  It  wiem 
increased  by  his  being  obliged  to  pay  drafts  of  which  he  had 
no  previous  notice.  These  services  did  not  appertain  to  the 
office  of  collector,  and  were  of  that  description  for  which  com- 
pensation has  been  repeatedly  allowed.  Gratiot  v.  United 
States,  15  Peters,  336 ;  Mihier  v.  Gratz,  16  Peters,  221. 

Suppose  these  duties  had  been  devolved  on  some  bank, 
would  not  that  bank  be  entitled  to  commissions  ?  Was  it  not 
so  before  tbe  Independent  Treasury  Act,  either  that  they  should 
receive  commissions,  or,  what  was  better,  interest  on  the  money 
deposited  ?  Now  what  is  the  difference  whether  you  select  a 
person  who  holds  no  office,  or  one  who  holds  an  office  with 

?articularly  defined  duties  and  a  defined  salary  for  those  duties  ? 
?fae  act  of  1822  limits  the  emoluments  of  an  office.  What  is 
an  emolument  ?  It  is  a  compensation  for  the  performance  of 
an  official  duty.  Is  a  commission  for  performing  duties  not 
belonging  to  an  office  an  emolument  of  that  office  ?  The  act 
of  7th  May,  1822  (3  Stat  at  Large,  684)>  gave  to  the  collectors 
in  Florida  compensation  in  addition  to  fees  and  emoluments. 
The  act  of  1839  does  not  apply  to  this  case,  first,  because 
Hoyt  was  net  a  disbursing  officer  <<  in  any  branch  of  tive  public 
service,  known  and  recognized  b^  ''\w,  or  who  had  given  bond 
for  the  performance  of  such  duties.''  Second,  because  he  was 
neither  an  "  officer  *'  nor  a  **  person  "  whose  pay  or  emoluments 
are  fixed  by  law.  His  compensation  as  collector  was  contin- 
gent, depending  upon  the  business  done  at  the  custom-house. 

As  to  the  form  of  (he  actioq.  This,  claim  can  only  be  sus- 
tained under  that  count  iii  the  declaration  which  is  money  had 
and  received.  It  must  have  been  money.  Suppose  goods  had 
been  received,  could  this  action  be  maintained  ?  If  not,  could 
it  be  maintained  for  bonds  or  any  thing  else  than  money  ? 
The  account  is  for  bonds  some  of  which  are  not  yet  due.  Nor 
do  the  transcripts  alter  the  case  in  this  respect  They  only 
stand  in  place  of  the  voluminous  accounts.  They  do  not 
change  the  form  of  action.    The  instruction  of  the  judge,  which 
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required  that  the  defendant  should  show  an  error  in  the  quarter- 
ly accounts  by  the  clearest  evidence,  is  not  defensible.  It  is 
a  superlative,  and  rejects  two  inferior  kinds  of  evidence,  viz. 
clear  evidence  and  clearer  evidence.  Now  by  what  rule  of  law 
is  a  jury  bound  to  reject  clear  testimony?  Would  th^  same 
rule  apply  to  a  note  of  hand  in  which  error  should  be  alleged? 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  Court 

This  is  a  writ  of  error  to  the  Circuit  Court  held  in  and  for 
the  Southern  District  of  New  York,  in  a  suit  brought  by  the 
United  States  against  the  late  collector  of  the  port  of  New 
York,  to  recover  a  balance  claimed  in  the  settlement  of  his 
accounts. 

The  defendant  had  been  collector  from  the  39th  of  March, 
1838,  to  the  2d  of  March,  1841,  and  on  a  final  adjustment  of 
his  accounts,  at  the  close  of  his  official  term,  a  balance  against 
him  was  found  due  by  the  accounting  officers  of  the  Treasury 
of  S  216,048.07. 

The  counsel  for  the  plaintiff  produced  on  the  trial  four 
Treasury  transcripts  containing  a  statement  of  his  accounts 
with  the  government  for  the  whole  period  of  his  term,  and 
which  resulted  in  the  balance  above  stated. 

These  transcripts  were  objected  to,  as  not  competent  evi- 
dence against  the  defendant  of  the  balance  therein  found  due, 
within  the  meaning  of  the  act  of  Congress  providing  for  this 
species  of  proof.    Act  of  3d  March,  1797  (1  Stat  at  Large,  512). 

The  secolfid  section  of  the  act  provides,  that  in  every  case 
of  delinquency,  where  a  suit  has  been  brought,  a  transcript 
from  the  books  and  proceedings  of  the  Treasury,  certified  by 
the  Register,  and  authenticated  under  the  seal  of  the  Depart- 
ment, shall  be  admitted  as  evidence,  upon  which  the  court  is 
authorized  to  give  judgment. 

It  has  been  already  determined,  under  this  act,  that  an  ac- 
count stated  at  the  Treasury,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  Department,  can  de- 
rive no  additional  validity  from  being  certified  according  to  its 
provisions;  and  that  the  statement  can  only  be  regarded  as 
establishing  items  for  moneys  disbursed  through  the  ordinary 
channels  of  the  Department,  where  the  transactions  are  shown 
by  its  books;  in  such  cases  the  officers  have  official  knowledge 
of  the  facts  stated.  (United  States  v.  Buford,  3  Peters,  29.) 
That  when  moneys  come  into  the  hands  of  an  individual,  not 
through  the  officers  of  the  Treasury,  or  in  the  regular  course 
of  official  dtity,  the  books  of  the  Treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  Department    (Ibid.) 

It  was  held  in  the  United  States  i\  Buford,  that  a  Treasury 
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transcript  was  not  competent  proof  against  the  defendant  in 
respect  to  moneys  coming  into  bis  bands  from  a  tbird  person 
not  in  the  regular  coarse  of  official  business ;  and  that  the  evi- 
dence on  which  the  statement,  of  the  account  was  founded 
should  have  been  produced.  (See  also  United  States  v.  JoneSf 
8  Peters,  376.) 

In  the  case  before  us,  the  several  items  of  account  in  the 
transcripts  ariise  out  of  the  official  transactions  of  the  de- 
fendant^ as  collector,  with  the  Treasury  Department,  and  were 
founded  upon  his  quarterly  and  other  accounts,  rendered  in 
pursuance  of  law  and  the  instructions  of  the  Secretary.  They 
were  substantial  copies  of  these  quarteijy  returns,  revised  and 
corrected  by  the  accounting  officers  as  they  were  received,  and 
with  copies  of  which  the  defendant  had  been  furnished  in  the 
usual  course  of  the  Department;  they  present  a  mutual  ac-  . 
count  of  debit  and  credit,  arising  out  of  his  official  dealings 
with  the  government  in  the  collection  of  the  pubUc  revenue. 

We  can  hardly  conceive  of  a  case,  therefore,  coming  more 
directly  within  the  act  of  Congress  as  expounded  by  the  cases 
referred  to. 

In  the  case  of  the  United  States  v.  Eckford's  Executors 
(1  How.  250),  a  transcript  corresponding  with  the  one  in  Ques- 
tion was  held  to  be  competent  evidence  of  the  balance  ol  the 
account.  The  point  was  presented  in  a  certificate '  of  a  di- 
vision of  opinion  of  the  judges. 

It  has  also  been  objected  to  these  transcripts,  that  some  of 
the  items  included  contain  a  charge  against  the  defendant  .in 
gross ;  such  as  the  aggregate  amount  of  the  duty  bonds,  and 
of  duties  accruing  within  the  quarter,  reference  being  mado  to 
the  abstracts  for  the  particular  items  composing  each  amount. 
This  objection  was  not  specially  pointed  out  at  the  trial,  as 
the  one  made  then  was  to  the  admissibility  of  the  transcripts 
generally.  If  made  then,  it  might  have  been  removed  bv  the 
production  of  copies  of  the  abstracts*  They  were  called  for,, 
in  the  course  of  the  trial,  in  respect  to  the  item  of  bonds  in  the 
quarterly  account  of  the  3Ist  March,  1838,  and  produced.  This 
affords  a  full  answer  to  the  objection. 

But  we  do  not  intend  to  admit  that  it  would  have  been 
available,  if  made  at  the  proper  time.  Wei  agree,  that  a  tran- 
script of  a  gross  balance  against  the  officer  would  be  objectioii>-^^ 
aUe,  as  the  act  of  1797  obviously  contemplates,  to  some  ex- 
tent, a  jdetailed  statement  of  the  accounts  between  him  and 
the  government  It  must  be  "  a  transcript  from  the  books  and 
proceedings  of  the  Treasury,"  which  doubtless  will  usually 
present  such  a  statement  The  amount  of  the  detail,  or  de- 
gree to  which  the  particulars  of  the  account  should  be  carriedf 
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inust  necessarily  be  left  open  to  the  exercise  of  some  dis- 
cretion, as  there  can  be  no  fixed  rule  by  which  to  determine  it 

The  necessity  of  greater  particularity  than  exhibited  here 
in  the  several  tmnscripts,  to  guard  the  officers  against  surprise, 
and  afford  an  opportunity  for  explanation,  is  not  very  appar- 
ent; for  they  contain  the  several  items  making  up  the  quarter- 
ly returns  of  the  party  himself,  with  the  addition  of  such  errors 
as  the  accounting  officers  may  have  detected  in  their  examina- 
tion ;  and  with  all  of  which  he  had  been  furnished. 

If  the  accounting  officers,  therefore,  have  fallen  into  error, 
the  officer  has  had  ample  time  and  means  for  inquiry  and 
correction.  This  is  true  as  it  respects  each  quarterly  account 
rendered. 

Besides,  by  the  fourth  section  of  the  act  of  1797,  no  claim  for 
an  equitable  credit  can  be  admitted,  upon  the  trial,  but  such  as 
shall  appear  to  have  been  presented  to  the  accounting  officers 
for  examination,  and  by  them  disallowed,  except  in  case  of 
vouchers,  which  the  officer  was  not  before  able  to  procure,  or 
was  prevented  from  exhibiting,  by  absence  or  unavoidable  ac- 
cident. 

As  a  general  rule,  therefore,  every  item  of  the  account  that 
can  be  the  subject  of  litigation  at  the  trial,  on  the  production 
of  a  transcript,  must  have  been  a  matter  of  dispute  at  the 
Treasury  Department,  and,  of  course,  presenting  nothing  new 
or  unexpected  to  either  of  the  parties. 

If  the  transcript  contains  the  accounfe,  debits,  and  credits, 
as  acted  upon  at  the  Department  by  the  accounting  officers, 
it  would  seem  to  be  sufficient  as  it  respects  the  particulars  of 
the  acco  mt  required  by  the  act. 

The  court  is  of  opinion,  therefore,  that  the  several  Treasury 
transcripts  given  in  evidence  were  properly  admi^^d. 

The  comptroller,  in  the  adjustment  of  the  accounts,  rejected 
nineteen  items,  that  were  claimed  by  the  defendant  as  legal  or 
equitable  credits,  which,  in  the  aggregate,  exceeded  the  amount 
of  the  balance  reported  against  him.  All  of  them  except  four 
were  either  allowed  by  the  court,  or  submitted  to  the  jury  as 
a  matter  of  fact  involving  no  principle  of  law,  and,  of  course, 
require  no  further  notice. 

Among  the  items  rejected  is  a  charge  of  036,712.71,  for 
fees  payable  by  persons  engaged  in  trade  and  navigation  for 
certain  services,  performed  by  the  coilectbr  at  ieach  port,  such 
as  giving  permits  to  land  goods,  clearances,  bills  of  health, 
&c,  and  which  were  chargeable  under  the  compensation  act 
of  2d  March,  1799  (1  Stat  at  Large,  706,  §  2).  These  fees 
were  divided  between  the  collector,  naval  officer,  and  suirveyor, 
in  districts  in  which  these  several  officers  are  appointed.    The 
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collector  in  the  district  of  New  .York  was  also  entitled  to  a 
commission  of  one  quarter  of  one  per  cent  on  all  moneys  re- 
ceived on  account  of  duties  on  goods,  or  tonnage  of  vessels. 

By  an  amendment  of  this  act,  April  30,  1^)2  (2  Stat,  at 
Large,  172,  §  3),  it  was  provided,  that  whenever  the  annaal 
emoluments'of  any  collector,  after  deducting  the  expenses  in- 
cident to  the  office,  shall  amount  to  more  than  five  thousand 
dollars,  the  excess  shall  be  accounted  for,  and  paid  into  the 
Treasury.  The  act  was  not  to  extend  to  fines,  forfeitures,  and 
penalties,  a  share  of  which  the  collector  was  entitled  to,  under 
the  twentieth  section  of  the  act  of  2d  March,  1799  (1  Stat  at 
Large,  697). 

The  act  of  7th  March,  1822,  reduced  this  maximum  to  four 
thousand  dollars  per  annum,  and  the  commission  to  one  sixth 
of  one  per  cent  on  the  moneys  reoeived.  (3  Stat  at  Large, 
694,  695,  §§  7,  9.) 

It  is  insisted  by  the  defendant^  that  the  limitation  in  the 
aforesaid  acts  does  not  refer  to  or  embrate  the  fees  allowed  to 
him  under  the  act  of  1799;  and  that  the  collector  was  still 
entitled  to  apply  them  to  his  own  use. 

At  the  date  of  the  act  of  1802,  the  compensation  of  the 
collector  was  derived  from  three  sources ;  —  1.  fees  allowed  for 
the  services  already  refenred  to ;  2.  commissions  on  the  duties 
received ;  and  3.  a  share  of  the  fines,  penalties,  and  forfeitures. 
The  emoluments  of  the  office  were  dependent  upon  the  re- 
ceipts from  these  sources ;  and  the  officer  was  entitled  to  ap- 
ply to  his  own  use  the  whole  amount  derived  from  them. 

The  provision  in  this  act,  therefore,  that  whenever  the 
annual  emoluments,  after  deducting  the  expenses,  exceeded 
the  amount  of  five  thousand  dollars,  the  excess  should  be  ac- 
counted for,  necessarily  embraces  in  the  limitation  the  fees  as 
well  as  commissions  belonging  to  the  office,  and  would  have 
embraced  also  the  fines  and  forfeitures,  had  it  not  been  for 
the  proviso  to  the  act  taking  them  out  of  the  limitation. 

The  argument  would  be  quite  as  strong  in  favor  of  exclud- 
ing the  commissions  as  in  the  case  of  fees,  as  the  one  can  in 
no  more  appropriate  sense  be  regarded  as  emoluments  of  office 
than  the  other,  and  thus  the  limitation  would  become  a  nullity. 

These  terms  denote  a  compensation  for  a  particular  kind 
of  service  to  be  performed  by  the  officer,  pnd  are  distinguish- 
able from  each  other,  and  are  so  used  and  understood  by  Con- 
gress in  the  several  compensation  acts ;  thev  are  also  distin- 
guishable from  the  term  emoluments^  that  being  more  compre- 
hensive, and  embracing  every  species  of  compensation  or 
pecuniary  profit  derived  frohi  a  discharge  of  the  duties  of  the 
office ;  and  such  is  the  obvious  import  of  it  in  these  acts. 
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The  act  of  1822,  so  far  as  respects  this  question,  was  dimply 
a  reenactment  of  that  of  1802,  with  the  exception  of  fixing 
the  limit  of  compensation  to  foilr  instead  of  five  thoasana 
dollars. 

But  it  is  nnnecessary  to  pursue  this  argument  further,  as 
there  is  another  view  of  the  question,  founded  upon  subse- 
quent acts  of  Congress,  that  is  entirely  decisive. 

The  third  section  of  "  An  Act  to  provide  for  the  support  of  the 
Military  Academy  of  the  United.  States  for  the  year  1838,  and 
for  other  purposes,"  passed  7  July,  1838  (5  Stat  at  Large,  264), 
provides,  thfet  the  Secretary  of  the  Treasury  shall  be  author- 
ized to  pay  collectors,  out  of  any  money  in  the  treasury  not 
•otherwise  appropriated,  such  sums  as  will  give  to  them  the 
tame  compensation  in  the  year  1838,  according  to  the  impor- 
tations of  that  year,  as  they  would  have  been  entitled  to  re- 
«oeive,  if  the  act  of  14th  July,  1832,  had  not  gone  into  effect; 
pvovided,  that  they  shall  not  receive  a  greater  annual  salary  or 
imnpensation  than  was  paid  for  the  year  1832 ;  and  provided, 
ako,  that  the  collectors  shall  render  to  the  Secretary,  under  oath, 
a  quarterlv  account  of  all  fees  and  'emoluments  whatever,  by 
tbem  received,  together  with  the  expenses  of  their  office ;  and 
provided  further,  that  no  collector  shall  receive  more  than 
torn  thousand  dollars  per  annum. 

.  This  provision  was  continued  in  force  for  the  years  1839, 
1840,  and  down  to  the  3d  of  March,  1841,  when  the  mode  of 
(Knnpensation  was  materially  changed.  (5  Stat,  at  Large,  p. 
431,  §  2 ;  p.  432,  §  7.    6  Stat,  at  Large,  815.) 

The  provision  relating  to  the  year  1840  ia  not  to  be  found 
in  the  public  statutes  at  large,  as  it  is  embraced  in  the  seventh 
section  of  "  An  A(^  for  the  relief  of  Chastelain  and  Ponvert, 
and  for  other  purposes,"  passed  21st  July,  1840.  Being  a  pri- 
vate act,  it  was  not  incorporated  in  the  public  statutes  in 
little  &  Brown's  edition  of  1846. 

It  will  be  seen  by  the  act  of  1838,  that  the  collector  is  bound 
to  account 'to  the  Secretary  of  the  Treasury  for  all  the  fees 
And  emoluments  received  by  him  in  the  execution  of  the 
duties  of  his  office,  and  that  his  annual  compensation  was 
limited,  as  in  the  act  of  1822,  to  an  amount  not  exceeding  the 
tom  of  four  thousand  dollars.  The  same  act  required  that  the 
Baval  officers  and  surveyors  should  make  a  return  of  their  fees 
and  emoluments,  and  limited  the  annual  amount  of  their  com- 
pensation. 

During  the  period,  therefore,  of  the  term  of  office  of  the  de- 
fendant as  collector  of  the  port  of  New  York,  which  extended 
from  the  29th  of  March,  1838,  to  the  2d  of  March,  1841,  there 
oan  be  no  pretence  for  claimii]g  that  the  limitation,  as  le- 
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§peci;ed  his  annual  compensation^  did  not  apply  as  well  to  the 
fees  received  under  the  act  of  1799,  as  to  commissions  or  emol- 
uments  of  office  derived  from  any  other  source.  He  was  re- 
quired in  express  terms  to  account  for  them  to  the  Treasury, 
the  same  as  m  the  case  of  other  empluments. 

Another  item  claimed,  and  which  was  rejected  by  the  court, 
is  a  charge  of  $  14,035.29  for  a  moiety  of  the  duties  received 
on  goods  that  were  seized,  and  afterwards  condemned  for  a 
violation  of  the  revenue  laws. 

This  question  turns  upon  a  construction  of  sections  89  and 
91  of  the  revenue  act  of  2d  March,  1799  (1  Stat  at  Large, 
695,  696). 

Section  89  provides,  amon^  other  things,  that  the  claimant, 
after  the  seizure  of  the  vessel  and  merchandise,  may  procure 
the  same  to  be  redelivered  to  him  on  the  execution  of  a  bond 
with  sureties  for  the  payment  of  the  appraised  value,  together 
with  the  payment  or  security  of  the  duties,  the  same  as  if  the 
vessel  ana  goods  had  been  legally  entered  at  the  customs.  If 
judgment  shall  afterwards  pass  in  favor  of  the  claimant  in  the 
proceedings  instituted,  the  bond  shall  be  cancelled;  if  against 
him,  then,  unless  he  pays  into  the  court  the  amount  of  the  ap- 
praised value  of  the  ship  and  goods,  together  with  the  costs, 
within  twenty  days,  judgment  shall  be  entered  on  the  bond  by 
a  motion  in  open  court,  without  further  delay. 

In  case  no  bond  is  given  by  the  claimant,  and  the  vessel  and 
goods  have  been  condemned,  the  same  are  to  be  sold  at  publio 
auction  by  the  marshal  to  the  highest  bidder,  and  the  pro* 
ceeds  paidi  over  to  the  collector.    (§  90.) 

Section  91  provides,  that  all  fines,  penalties,  and  forfeitures 
recovered  by  virtue  of  the  act,  after  deducting  costs  and  ex- 
penses, shaU  be  disposed  of  as  follows:  one  moiety  shall  be 
paid  by  the  collector  into  the  treasury  for  the  use  of  the  United 
States ;  and  the  other  equally  divided  between  him,  the  naval 
officer,  and  the  surveyor  of  the  port. 

It  will  be  seen,  therefore,  by  these  provisions,  in  cases  of 
seizure,  where  the  claimant  elects  to  give  a  bond,  and  pay  ot 
secure  the  payment  of  the  duties,  with  a  view  to  a  redelivery 
of  the  vessel  and  goods,  that,  if  the  same  be  condemned,  be 
loses  as  well  the  duties  paid  or  secured,  as  the  property  seized 
and  condemned.  It  is  a  moiety  of  these  duties  which  accrued 
during  the  term  of  the  defendant,  as  collector,  that  he  claims 
as  a  portion  of  the  forfeitures  belonging  to  him  under  the  nine- 
ty-firstr  section  of  the  act 

A  conclusive  answer  io  this  claim,  in  the  judgment  of  the 
court,  is,  that  the  duties  thus  paid  constitute  no  part  of  the 
proceeds  of  the  goods  forfeited,  in  which  only  the  collector 

ia» 
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lias  an  interest  The  proceeds  are  the  appraised  value  secured 
by  the  bond^  or,  in  case  no  bond  be  given,  the  amount  derived 
firom  the  sale  by  the  marshal,  after  the  deduction  of  all  proper 
charges.  The  payment  of  the  duties  is  a  condition  to  the  ac- 
ceptance of  the  bond,  and  redelivery  of  the  goods,  and  is  the 
voluntary  act  of  the  claimant  They- do  not  enter  into  the 
question  of  condemnation,  nor  constitute  any  part  of  the  for- 
feiture declared  by  the  act,  or  the  judgment  of  the  court 

It  is  true,  the  collector  acquires  by  the  seizure  an  inchoate 
right  to  the  TOods,  which,  when  followed  by  condemnation, 
becomes  absolute  to  the  extent  of  his  share  of  the  forfeiture 
(1  Wheat  462 ;  4  ib.  74) ;  but  it  is  a  right  only  in  the  goodf. 
fbemselves,  which  have  been  seized  and  lorfeited,— -the  rem,  u 
moiety  of  which,  it  is  admitted,  has  already  been  allowed  ta 
him. 

This  view  is  in  conformity  with  the  language  of  the  act  (§  91), 
which  is,  that  all  fines,  penalties,  and  forfeitures,  recovers  by 
virtue  of  this  act,  shaU  be  disposed  of,  one  moiety  to  the 

Sovernment,  the  other  to  the  collector,  to  be  divided  as  therein 
edared. 

The  case  is  not  like  that  of  McLane  v.  The  Unit-ed  States, 
6  P^^ters,  405.  There  the  sum  in  controversy  was  reserved  out 
of  Ihe  forfeiture'  by  the  act  for  the  relief  of  the  owners ;  and 
was  regarded  by  the  court  as  part  and  parcel  of  it 

The  only  doubt  that  existed  was,  whether  or  not  the  amount 
thus  reserved  should  be  considered  as  the  legal  duties  belong- 
ing to  the  government,  or  a  portion  of  the  forfeiture,  the  residue 
of  which  had  been  remitted.  The  amount  r^erved  was  to  be 
equal  to  the  double  duties  imposed  upon  goods  imported,  under 
certain  circumstances,  by  an  act  which  had  been  passed  since 
the  forfeiture  accrued ;  and  the  court  was  of  opinion,  that  duties 
mentioned  in  that  act  were  referred  to  simply  as  a  measure  to 
determine  the  sum  to  be  reserved,  and  not  as  duties  in  the 
common  acceptation  of  the  term.  The  amount  reserved,  there- 
fore, was  so  much  excepted  out  of  the  forfeiture  remitted,  a 
moiety  of  which  properly. belonged  to  the  collector. 

Another  item  rejected  by  the  court  is  a  charge  by  the  de- 
fendant of  $  201,5iD0  commissions,  for  accepting  and  paying 
drafts  of  the  Treasury  during  his  term  in  office. 

These  commissions  are  claimed  on  the  ground  that  tile  ser- 
vices required  and  performed  were  extra  services,  not  incident 
to  the  proper  legal  duties  belonging  to  the  office  of  collector, 
and  that  ne  is  entitled,  therefore,  to  i,  reasonable  remunera- 
tion for  the  same,  beyond  the  compensation  annexed  tp  the 
office. 

By  the  act  of  2d  March,  1799,  §  21  (1  Stat  at  Large,  642),  it 


DECEMBER   TERM,    1850.  19^ 

Hojt  V.  The  United  States. 

18  provided  that  the  collector  shall  receive  all  moneys  paid  far 
duties,  and  take  all  bonds  for  secaringtbe  pavment  thereof ; 
and  shall,  at  all  times,  pay  to  the  order  of  the  officers,  who  shall 
be  authorized  to  direct  the  payment  thereof,  the  whole  of  the 
monevs  which  he  may  receive  by  virtue  of  the  act,  and  shall 
once  m  every  three  months,  or  oitener,  if  required,  transmit  his 
accounts  to  the  Treasury  Department  for  settlement 

The  Secretary  of  the  Treasury  is  the  head  of  that  Depart* 
ment;  and' has  devolved  on  him  the  superintendence  ana  ool* 
lection  of  the  public  revenue ;  and  is  the  officer  properly  author* 
ized  to  direct  the  safe-keeping  and  payment  or  disbursement 
of  the  same.    (1  Stat  at  Liarge,  65,  o6.) 

Under  th^  authority  thus  given,  and  which  has  been  exercised 
since  the  foundation  of  the  ^vemment,  the  Secretary,  by  a 
circular  dated  9th  June,  1837,  m  consequence  of  the  suspension 
of  specie  payments  by  the  banks  in  which  the  public  moneys 
had  been  deposited,  dUrected  that  all  public  moneys  received 
by  the  collectors,  except  such  as  were  required  for  current  ex- 
penses of  the  office,  d^c.,  should  be  placed  to  the  credit  of  the 
Treasurer  of  the  United  States,  in  a  separate  account,  on  the 
books  of  the  customs,  and  that  the  same  would  be  drawn  for 
by  the  Treasurer's  drafts  on  the  collector,  from  time  to  time,  as 
the  necessities  or  the  convenience  of  the  government  required. 

This  mode  of  keeping  and  paying  out  the  public  moneys 
received  by  the,  collectors  in  the  different  collection  districts 
continued  auring  a  considerable  part  of  the  term  of  office  of  the 
defendant;  and,  doubtless,  very  much  increased  the  duties  of 
the  office,  its  labors  and  responsibilities,  for  which  he  may  well 
be  equitably  entitled,  at  the  hands  of  the  proper  authorities,  to 
a  corresponding  compensation ;  and  it  is  not  at  all  improbable, 
tiiat  to  the  necessity  of  keeping  on  hand  such  large  sums  of  the 
public  moneys  as  cure  daily  and  weekly  collected  at  the  port  of 
New  York,  and  the  disbiirsement  in  comparatively  small  sums, 
upon' the  drafto  of  the  Treasurer,  may  be  attributed,  in  part,  at 
least,  the  great  deficiency  in  the  accounts.  It  must  have  re- 
quired extraordinary  diligence  and  accuracy,  and  very  compe- 
tent and  faithful  subordinates,  to  have  prevented  it 

But  be  this  as  it  may,  we  are  unable  to  perceive  that  the 
duties  thus  imposed,  onerous  and  responsible  as  they  tindoubt- 
edly  were,  exceeded  those  legally  incident  to  the.  office ;  or 
such  as  the  Secretary  was  authorized  to  require  as  the  head  of 
the  Treasury. 

The  depositaries  of  the  public  revenue,  as  provided  by  the 
act  of  23d  June,  1836,  having  failed  to  comply  with  the  condi- 
tions required  of  them,  the  duty  of  regulating  the  safe-keeping 
and  disbursement  devolved  upon  the  sound  discretion  of  this 
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officer;  and  indeed,  on  looking  into  the  provisions  of  that  act| 
and  the  nameroos  and  complicated  conoitions  and  restrictions 
annexed  to  the  employment  of  the  banks  as  depositaries,  it  is 
difficult  to  say,  that  the  authority  there  conferred  to  use  them 
formed  any  exception  to  this  discretion.  If  they  refused  to  be- 
come  depositaries,  or  failed  to  comply  with  the  conditions,  or, 
in  the  judgment  of  the  Secretary,  were  unsafe,  it  was  his  duty 
to  provide  some  other  mode  for  the  safe-keeping  and  disburse- 
ment, and  until  some  other  was  provided,  those  officers  inune- 
diately  concerned  in  the  receipt  and  collection  of  the  revenue 
must  necessarily  become  the  depositaries,  and  disbursing  offi- 
cers of  whatever  amount  they  may  have  received. 

If  other  depositories  be  provided  by  law,  or  by  the  regulations 
of  the  Secretary,  the  money  is  then  deposited  there  by  the  col- 
lector, in  sums  large  or  small,  as  received,  according  to  the  in- 
structions of  the  ^cretary ;  if  not,  it  remains  in  their  bands 
until  drawn  out,  from  time  to  time,  as  the  necessities  of  the  gov- 
ernment may  require,  upon  drafts  by  the  same  authority;  In 
either  case,  the  collector  is  but  performing  the  duties  enjoined 
by  the  act  of  1799,  which  provides,  that  he  shall  receive  all 
moneys  paid  for  duties,  and  shall,  at  all  times,  pay  them  over 
upon  the  order  of  the  officer  authorized  to  direct  the  payment. 
The  duty  is  the  same  in  both  cases,  the  nature  of  the  service 
the  same,'  and  the  obligation  to  perform  the  service  dependent 
upon  the  same  authority. 

This  mode  of  keeping  and  disbursing  the  public  revenue  has 
existed  since  the  foundation  of  the  government.  Even  when 
the  banks  have  been  used  as  depositories,  either  by  act  of  Con- 
gress, or  by  the  regulationi  of  the.  head  of  the  Treasury,'  it  was 
not,  at  all  times  and  places,  practicable  for  the  difierent  collec- 
tors and  receivers  to  make  the  deposit,  and  in  such  cases  the 
moneys  were  kept  until  drawn  for  by  the  proper  authority. 

The  Bank  of  the  United  States,  and  the  State  banks,  und^ 
the  act  of  1836,  with  some  slight  exceptions,  are  the  only  in- 
stances, I  believe,  in  which  Congress  have  undertaken  to  con- 
trol the  discretion  of  the  Secretary,  as  to  the  place  in  which  the 
public  moneys  shall  be  kept,  down  to  the  act  of  1840,  when  a 
new  system  was  established,  usually  known  as  the  sub-treasury. 
(5  Stat  at  Large,  385.) 

With  these  exceptions,  the  place  of  deposit,  if  any  was  des* 
i£[nated,  or  the  mode  of  makine  payments  by  the  collectors, 
depended  upon  the  regulations  of  the  Treasury.  And  it  is  not 
to  be  doubted  but  that  it  was  as  much  their  duty  to  conform 
to  the  orders  of  that  Department,  under  such  circumstances, 
whether  for  deposit  or  parent,  as  in  the  cases  in  which  the 
depositories  had  been  designated  by  act  of  Congress.    In  the 
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one  casei  the  orders  rested  upon  the  general  power  vested  iatfae 
Department  by  the  act  of  1789 ;  in  the  others,  upon  the  same 
power,  modified  by  the  subsequent  acts  prescribing  the  partic- 
ular depositories. 

But  there  is  another  view  of  this  branch  of  the  ci^se,  which 
must  not^  be  overlooked,  and  that  is,  wheiher,  assuming  that 
the  services  of  the  defendant  were  extra  and  beyond  those  in* 
cideut  to  the  office,  the  court  erred  in  rejecting  the  claim. 

The  act  of  1822,  already  referred  to,  as  we  have  seen,  limited 
the  fees  and  emoluments  of  the  office  to  an  amount  not  ex- 
ceeding the  sum  of  $  4,000.  The  act  of  1838,  and  which  was 
continued  through  the  term  of  office  of  the  defendant,  con- 
tained a  like  restriction,  and  the  eighteenth  section  of  the  act 
of  1822  further  provided,  that  no  collector  should  ever  receive 
more  than  four  hundred  dollars,  exclusive  of  his  compensation 
as  collector,  and  the  fines  and  forfeitures  allowed  by  law,  for 
an^  services  he  may  perform  for  the  United  States  in  any  other 
office  or  capacity. 

It  would  be  extremely  difficult  to  say,  even  if  the  defendant 
is  right  as  to  the  nature  of  the  service  performed,  in  the  face  of 
this  provision,  that  a  court  of  law  could  sanction  the  compen- 
sation claimed,  or  any  other  compensation  for  such  service. 
The  very  ground  of  daim  here  is  that  the  service  was  rendered 
in  a  capacity  other  th$m  that  of  collector. 

The  two  limitatioris,  the  one  upon  his  compensation  as  col«« 
lector,  and  the  other  upon  compensation  for  s^vice  in  any  other 
office  or  capacity,  while  acting  as  collector,  would  seem  to 
close  up  every  ^  loophole "  through  which  any  additional  re- 
muneration could  be  claimed  in  a  court  of  justice.  But  this  is 
not  alL 

By  the  eighth  section  of  the  act  of  3d  March,  1839  (5  Stat  at 
Large,  349),  it  is  provided,  ^  that  no  officer  in  any  branch  of 
the  public  service,  or  any  other  person  whose  salaries,  or  whose 
pay  or  emoluments,  is  or  are  fixed  by  law  and  regulations,  shall 
receive  any  extra  allowance,  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  money,  or  the  per- 
formance of  any  other  service,  unless  the  said  extra  allowance 
or  compensation  be  authorized  by  law." 

It  is  impossible  to  misunderstand  this  language,  or  the  pur- 
pose and  intent  of  the  enactment.  It  cuts  up  by  the  roots 
these  claims  by  public  officers  for  extra  compensation,  on  the 
ground  of  extra  services.  There  is  no  discretion  left  in  any 
officer  or  tribunal  to  make  the  allowance,  unless  it  is  author- 
ized by  some  law  of  Congress.  The  prohibition  is  general, 
and  applies  to  all  public  officers,  or  quasi  public  officers,  who 
have  a  fixed  compensation. 
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This  act,  together  \^:ith  the  act  of  13th  August,  1841,  hiaking 
it  penal  for  any  officer  charged  with  the  safe-keeping  of  dis- 
bursement of  the  public  money  to  convert  it  to  his  own  use, 
or  to  neglect  or  refuse  to  pay  it  over  upon  the  authority  of  the 
Secretary  of  the  Treasury,  present  a  system  of  legislation 
against  these  claims  for  extra  compensation  by  public  officers, 
that,  if  fairly  carried  into  effect,  must,  for  aught  we  see,  effect- 
ually extinguish  them,  except  when  allowed  by  the  authority 
of  Congress;  and  which,  it  must  be  admitted,  is  the  proper 
constitutional  tribunal  to  decide  upon  the  matter. 

Another  item  in  the  account  rejected  by  the  court  is  a  claim 
of  $  109,000,  for  excess  of  deposits  for  unascertained  duties, 
which  it  is  supposed  has  been  twice  charged  by  the  account- 
ing officers  against  the  defendant  in  the  adjustment  of  his  ao- 
counts. 

The  item  does  not  appear  among  those  presented  to  the 
comptroller,  and  to  have  been  rejected  by  bim,  but  it  is  claimed 
that  the  error  \i  shown  upon  the  face  of  the  account,  and, 
therefore,  available  to  the  defence. 

This  sum  was  the  subject  of  comment  by  the  defendant  in 
his  correspondence  with  the  Department  at  the  time  of  closing 
the  settlement  of  his  accounts,  in  June,  1841,  but  he  seems  to 
have  been  unable  to  satisfy  himself  at  that  time  that  the 
amount  had  been  twice  charged  against  him. 

By  the  second  section  of  the  act  of  3d  March,  1839  (5  Stat 
at  Large,  343),  all  moneys  paid  to  the  collector  for  unascer- 
tained duties  were  directed  to  be  placed  to  the  credit  of  the 
Treasurer,  and  to  be  kept  and  disposed  of  as  other  moneys  paid 
for  duties ;  and  should  not  be  held  by  him  to  await  the  ascer- 
tainment of  the  duties ;  and,  whenever  it  was  shown  to  the 
Secretary  of  the  Treasury  that  niore  money  had  been  paid  them 
covered  the  actual  duties  when  ascertained,  it  should  be  his 
duty  to  draw  a  warrant  upon  the  Treasurer  to  refund  the 
amount. 

The  regulation,  under  this  act,  at  the  Treasury,  was,  to  per- 
mit the  collector  to  refund  the  excess  of  duties,  as  they  were 
a3certained,  to  the  importer,  keeping  a  separate  account  of  the 
same,  and  at  the  end  of  each  month  to  make  a  return  to  the 
Department  of  the  amount,  accompanied  with  the  vquchers, 
when  a  warrant  was  drawn  in  his  favor,  refunding  the  amount. 
The  aggregate  amount  of  this  excess  thus  paid  by  the  collector 
during  his  term,  and  for  which  warrants  were  drawn  in  his  favor, 
constitutes  the  sum  in  question.  The  defendant  supposes  it 
has  been  twice  charged  in  his  accounts,  once  in  the  credit  given 
to  the  government  lor  the  amount  of  unascertietined  duties,  and 
again  by  charging  him  with  these  warrants.    If  this  were  true, 
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the  error  would  be  obvious,  and  being  so  ol!>vious,  it  is  diflScult 
to  believe  it  could  have  occurred ;  or,  if  it  had,  that  either  the 
Department  or  the  defendant  could  not  have  readily  detect- 
edit 

It  is^  however,  sufficient  for  the  purposes  of  this  case  to  say, 
we  are  unable  to  perceive  any  evidence  upon  the  face  of  the 
accounts,  or  indeed  in  the  record,  tending  to  establish  it,  and 
that  the  court  were  right,  therefore,  in  the  instructions  given  to 
the  jury. 

If  the  whole  of  the  unascertained  duties  were  credited  to  the 

! government,  then  the  warrants  drawn  to  reimburse  the  collector 
or  the  payment  of  the  exciess  should  not  be  charged  in  his 
customs  account  If  the  credit  was  for  the  net  or  actual  duties 
only,  then  it  would  be  proper  to  charge  theiru  How  this  may 
be,  it  is  impossible  to  say  from  any  thing,  in  the  record.  An 
examination  at  the  Treasury  Department  would,  doubtless, 
have  removed  any  difficulty  in  the  account 

Another  item  claimed  by  the  defendant,  and  rejected  by  the 
court,  is  a  charge  of.$  1,063.84  deducted  from  the  maximum 
compensation  for  the  year  1838,  the  service  having  commenced 
on  the  29th'dav  of  March  in  that  year,  when  he  entered  upon 
the  duties  of  his  office.  The  defendant  claimed  compensation 
for  the  entire  year. 

The  act  of  183S,  already  referred  to  in  another  branch  of  this 
case,  which  provided  for  the  compensation  of  the  collector  for 
the  yesF,  made  it  virtually  a  salary  office,  with  the  addition  of 
his  share  of  the  fines, penalties,  aiid  forfeitures,  and  the  pro  rata 
allowance,  therefore,  ior  the  portion  of  the  vear  the  defendant 
held  an  office  was  all  that  could  be  legally  claimed.  The  case 
is  distinguishable  from  that  of  The  Unite4  States  v.  Dickens, 
16  Peters,  141. 

The  question  is  of  no  importance  now,  as  it  has  since  been 
settled  by  an  express  act  of  Congress.    (9  S^t  at  Large,  3.) 

There  were  some  other  questions  of  minor  importance  pre- 
sented in  the  argument,  but  which,  in  our  judgment,  cannot 
materially  affect  the  result,  and  need  not,  therefore,  be  particu- 
larly noticed. 

After  the  best  consideration  we  have  been  able  to  give  to  the 
case,  we  are  of  opinion  that  the  several  rulings  of  the  court 
below  were  correct,  and  that  the  judgment  should  be  affirmed 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  and  was  argued  by  counsel.    On 
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consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  damages  at 
the  rate  of  six  per  centum  per  annum. 


Ex  Paxtb  :  In  the  Matter  of  Heu rt  W.  Rhodes  v.  The  Steam* 

SHIP  Galveston,  d&c.  • — In  Admralty. 

In  order  to  rasfaun  a  motion  to  docket  and  dismiss  a  case  nnder  the  fortj-third  rale 
of  Ihis  coart,  it  is  necessary  to  show,  bj  the  certiflcate  of  the  derk  of  the  oodrt 
below,  that  the  judgment  or  decree  of  that  oonrt  was  rendered  thirty  days  before 
the.comroencement  of  the  tirm  of  this  coart 

Hence,  where  the  oertiftcate  of  the  derk  stated  that  a  final  judgment  was  pro- 
nounced at  April  term,  1850,  it  was  not  suffident,  because  non  eonsM  that  the 
April  term  might  not  haye  been  prolonged  until  December,  1850. 

Mr.  Coxb  filed  the  following  motion  and  certificate. 

^  A  certificate  being  produced  from  the  District  Court  of 
Texas,  by  which  it  appears  that  at  the  April  term,  1850,  of 
said  court  a  final  decree  was  rendered  by  said  court  in  faVor 
of  the  defendants  and  respondents,  and  that,  an  appeal  from 
said  decree  was  prayed  and  obtained  by  the  libellants  to  the 
Supreme  Court  of  the  United  States,  —  and  it  appearing  that 
tbe  record  in  said  case  has  not  been  filed,  ^—  Mr.  Coxe  for  said 
respondants  and  defendants  moves  the  court  that  the  said 
cause  be  docketed  and  dismissed  with  costs. 

^  CoxE,/br  DefendanU  and  Eespondents." 

<(  UhiUd  Slates  District  (hurL  —  District  of  Texas. 

<<  Henry  W.  Rhodes,  Libellant,  v.  The  Steamship  Ghdveston, 
her  Tackle,  Apparel,  and  Furniture,  John  R.  Chrane,  "Mtoter. 
Charles  Morgan,  Israel  C.  Harris,  and  Henry  R  Morgan, 
Claimants  and  Respondents.  —  In  Admiralty. 

^  I,  James  Love,  Clerk  of  the  United  States  District  Court  for 
the  District  of  Texas,  do  hereby  certify,  that  at  the  April  term, 
1850,  of  said  court,  a  final  judgmient  or  decree  was  rendered 
by  the  court  here  in  the  above-entitied  cause,  in  favor  of  the 
defendants  and  respondents,  and  that  the  libellaiit  prayed  and 
obtained  an  appeal  from  the  said  final  decree  of  the  said  Dis- 
trict Court  to  the  Supreme  Court  of  the  United  States. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand 
[seal.]     and  affixed  the  seal  of  said  court,  this  27th  day  of 
December,  AD.  1850. 

<<  James  Love,  Cbrif 
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Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

A  motion  has  been  made  to  docket  and  dismiss  the  case  of 
Henry  W.  Rhodes,,  libellant,  against  the  steamship  Gralveston, 
and  John  B.  Crane,  master,  and  Charles  Morgan  and  others, 
respondents  and  daimants,  in  which  it  appears  that  a  decree 
was  rendered  in  the  District  Court  of  the  United  States  for 
the  District  of  Texas  against  the  libellant,  and  from  wtiich  de- 
cree he  prayed  an  appeal. 

The  motion  is  made  in  behalf  of  the  respondents  and  claim- 
ants under  the  forty-third  rule  of  this  court;  and  in  support  of 
the  motipn  they  pioduce  the  certificate  under  seal  of  the  clerk 
of  the  District  Court|  stating  that  at  the  April  term,  1850,  a 
final  decr&e  was  rendered  in  the  above-mentioned  case  in  favor 
of  the  respondents  and  cl&dmants ;  and  that  the  libellant  prayed 
and  obtained  an  appeal  to  this  court  The  certificate  does  not 
state  on  what  day  the  decree  was  made. 

The  rule  referred  to  entitles  a  party,  in  a  case  like  the  pres- 
ent, to  have  it  docketed  and  dismissed,  where  the  decree  was 
rendered  thirty  days  before  the  commencement  of  the  term,  of 
this  court,  unless  the  appellant  shall  docket  the  case  and  file 
the  record  within  the  first  six  days  of  the  term.  The  record 
has  not  yet  been  filed  and  the  case  docketed  by  the  appellant 
But  in  order  to  entitle  the  appellees  to  docket  and  dismiss,  they 
must  show  by  the  certificate  of  the  clerk  that  the  decree  was 
rendered  thirty  days  before  the  present  term.  The  certificate 
produced  states  only  the  term  of  the  District  Court  at  which 
it  was  rendered,  and  not  the  day.  And  it  often  happens  that 
the  term  of  a  court  continues  by  adjournments  froni  time  to 
time  for  several  months.  For  aught  that  appears  in  this  certif- 
icate, the  April  term,  1850,  of  the  i)istrict  Court  may  have  con- 
tinued imtil  the  meeting  of  this  court ;  and  we  are  not  aware 
of  any  case  that  has  been  docketed  and  dismissed  under  this 
rule,  unless  the  day  of  the  judgment  or  decree  was  stated  in 
the  certificate.  And  as  we  have  no  evidence  before  us  to  show 
how  long  the  term  of  the  District .  Court  continued,  or  on 
what  day  this  decree  was  rendered,  the  motion  to  docket  and 
dismiss  is  overruled. 

Order. 

On  the  motion  of  B.  S.  Coxe,  Esq.,  to  docket  and  dismiss, 
under  the  forty-third  rule  of  this  court,  the  appeal  in  this  case 
from  the  District  Court  of  the  United  States  for  the  Distriot 
of  Texas. 

On  consideration  of  this  motion,  it  is  now  here  ordered  by 
the  Court,  that  the  said  motion  be,  and  the  san^e  is  hereby,  over* 
ruled. 

VOL.  X.  13 
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Gbanyillb  S.  Oldfield,  Plaintiff  in  errob,  v.  William  H. 

Marriott. 

The  fecond  article  of  the  treaty  between  the  United  States  and  Portogal,  made  on 
the  26th  of  Ancnast,  1840  (i^  Stat,  at  Laige,  560),  proTides  at  follows,  tIz.:  — 
**  Yessels  of  the  United  States  of  America  arriring,  either  laden  or  in  ballast,  in 
tiie  ports  of  the  kinffdom  of  Fortogal,  and,  redpro^j,  Portognese  vessels  airir- 
ing,  either  laden  or  in  ballast,  in  the  ports  of  the  United  States  of  America,  shall 
be  treated,  on  their  entrance,  daring  their  stay,  and  at  their  departnre,  npon  the 
same  footing  as  national  ressels  comine  from  the  same  place,  with  respect  to  the 
duties  of  tonnage,  lighthonse  duties,  pilotage,  port  chaigee,  as  well  as  to  the  fees 
and  perqaisites  of  pablic  officers,  ana  iJl  other  duties  and  charges,  of  whaterer 
kind  or  denomination,  leried  upon  vessels  of  commerce,  in  the  name  or  to  the 
profit  of  the  government,  the  local  authorities,  or  any  publjc  or  private  establish- 
ment whatever.'* 

This  article  is  confined  exclusively  to  vessels.  It  does  not  include  cargoes,  or  make 
anj  provision  for  an  indirect  trade,  —  that  is,  it  does  not  provide  for  the  introduc- 
tik>n  of  articles  which  are  the  growth,  produce,  or  manufacture  of  some  third  conn- 
trv,  into  the  ports  of  Portugal  in  American  vessels,  upnon  the  same  terms  upon 
which  Uiev  are  introduced  in  Portuguese  vessels,  or  the  introduction  of  such  arti- 
cles into  the  ports  of  the  United  States  in  Portuguese  vessels  upon  the  same  terms 
npon  which  uiej  are  introduced  in  American  vessels.  These  classes  of  cases  are 
left  open  to  the  legislation  of  each  country. 

The  Tariff  Act  of  Congress,  passed  on  the  SOth  of  July,  1846,  has  the  following 
section : — **  Schedule  I.  (Exempt  from  daty.)  Coffee  and  tea,  when  imported  di- 
rect from  the  place  of  their  growth  or  production,  in  American  vessels,  or  in  for- 
eign vessels  entitled  by  reciprocal  treaties  to  be  exempt  from  discriminating  duties, 
tonnage,  and  other  chaiees." 

The  tre^y  with  Portugal  is  not  one  of  those  referred  to  in  this  paragraph. 

Consequently,  a  caigo  of  coffee,  imported  from  Bio  Janeiro  in  a  Portuguese  vessel,  was 
subject  to  a  duty  of  twenty  per  cent,  being  the  duty  upon  non-enumerated  articles. 

An  historioed  account  g^ven  oi  the  course  pursued  bv  toe  government  of  the  United 
States,  showing  that,  since  the  year  1785,  it  has  oeen  constantly  endeavoring  to 
persuaide  other  nations  to  enter  mto  treaties  for  the  mutual  and  reciprocal  abolitioa 
of  4i8criminating  duties  upon  commerce  in  the  direct  and  indirect  trade. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 

It  was  an  action  brought  by  Oldfield  against  Marriott,  who 
was  the  cdllector  of  the  port  of  Baltimore,  to  recover  back  the 
amount  of  duties  paid  under  protest  upon  an  importation  of 
coffee  in  a  Portuguese  vessel  from  Rio  Janeiro. 

On  the  26th  of  August,  1040,  a  treaty  was  made  between 
the  United  States  and  Portus^al  (8  Stat  at  Large,  560),  the 
second  article  of  which  provided  that  "  vessels  of  the  United 
States  of  America  arriving,  either  laden  or  in  ballast,  in  the 
ports  of  the  kingdom  of  Portugal,  and,  reciprocaUy,  Portuguese 
vessels  ariving,  either  laden  or  in  ballast,  in  the  ports  of  the 
United  States  of  rAmerica,  shall  be  treated,  on  their  entriemce, 
during  their  stay,  and  at  their  departure,  upon  the  saine  foot- 
ing as  national  vessels  coming  from  the  same  place,  with  re* 
spect  to.  the  duties-  of  tonnage,  lighthouse  duties,  pilotage, 
{Nort  charges,  as  well  as  to  the  fees  and  perquisites  of  puUic 
4>fficer8,  and  all  other  duties  and  charges,  of  whatever 
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or  denominatioii,  levied  upon  vesaels  of  commerce,  in  the  name 
or  to  the  profit  of  the  government,  the  local  authorities,  or  any 
public  or  private  establishment  whatever." 

On  the  30th  of  July,  1846,  Congress  passed  <<  An  Act  re- 
ducing the  duty  on  imports  and  for  other  purposes,"  the  third 
section  of  which  enacted,  ^<  that  from  and  after  tiie  first  day  of 
December  next,  there  shall  be  levied,  collected,  and  paid  on  all 
goods,  wares,  and  merchandise  imported  from  foreign  coun- 
ties, and  not  specially  provided  fojc  in  this  act,  a  duty  of  twenty 
per  cenJtum  ad  valorem^ 

In  the  same  act  of  1846,  was  the  following  section :  — 

^  Schedule  L  (Exempt  from  duty.)  Coffee  and  tea«  when 
imported  direct  frdm  the  place  of  their  growth  or  production, 
in  American  vessels,  or  in  foreign  vessels  entitied  by  redprocal 
treaties  to  be  exeinpt  firom  discriminatinff  duties,  tonnage,  and 
other  charges ;  coffee,  the  growth  or  production  of  the  posses- 
sions of  the  Netherlands,  imported  from  the  Netherlands  in  the 
same  manner." 

In  the  trial  of  the  cause  in  the  Circuit  Court,  the  following 
statement  of  facts  was  agreed  to. 

Gbanyille  S.  Oldfield  t;.  Willijm  H.  Mabriott,  Cb/fector 

cf  ike  Port  of  Baltimore. 

It  is  agreed  and  admitted,  in  the  tibove  cause,  that  the  brig 
Sandade  Eterna  arrived  at  the  port  of  Baltimore,  from  Rio 
Janeiro,  in  Brazil,  with  a  cargo  of  coffee,  the  production  and 
ffrowth  of  Brazil,  on  or  about  the  15th  day  of  ^  November, 
l847 ;  that  the  said  bri^  was,  at  the  time  of  said  arrival  and 
importation  of  said  cotoc,  a  regularly  documented  vessel  of 
the  kingdom  Of  Portugal;  that  148S  bap^s  of  the  coffee  so 
imported  were  consigned  to  the  plaintiff  in  the  above  causci 
who  proceeded,  on  the  16th  of  the  said  month  of  Novemberi 
to  ms&e  an  entry  of  the  same  as  if  free  of  duW,  and  to  obtain 
a '  permit,  agreeably  to  such  ent>/  to  unload  and  discbarge 
from  said  brig  the  said  1,188  bags  of  coffee  so*  imported  and 
consigned  to  him,  as  appears  by  the  pap^s  herewitn  filed  and 
marked  No.  1  aftd  No.  2. 

(Then  followed  the  import  entry,  the  consignee's  oath,  and 
the  permitV 

.  It  is  furtner  admitted  and  agreed,  that  after  the  said  permit 
had  becii  given  to  the  plaintiff,  but  before  any  portion  of  the 
said  coffee  was  unloaded  from  said  brig  under  said  permit, 
and  before  the  permit  was  delivered  or  shown  to  the  inspector 
of  customs  of  the  aforesaid  port,  in  whose  charge  the  said  vessel 
bad  been  placed  for  custody  and  delivery  of  her  cargo,  the  said 
permit  was  countermanded  by  the  de^ndant,  as  collector  as 


148  SUPREME    COURT. 

Oldfield  o.  Marriott 

aforesaid,  bo  far  as  he  could  legally  countennand  it,  and  the 
aforesaid  entry  made  of  the  said  coffee  by  the  plaintiff  as  if  the 
same  were  free  of  duty  refused,  so  far  as  the  said  coUector  could 
refuse,  and  a  claim  and  charc^e  of  duty  of  twenty  per  cent  ad 
valorem  made  by  the  said  coUector  (amounting  to  ^  2,070.60) 
against  the  said  coffee,  as  being  due  and  payable  upon  the 
same,  under  the  provisions  of  Schedule  I  of  the  Tariff  Act  of 
the  United  States  of  the  30th  of  July,  1846. 

It  is  further  admitted  and  agreed,  that  the  said  plaintiff  whol- 
ly denied  the  legality  pf  the  said  claim  of  duty  made  as  afore- 
said by  the  said  coUector,  and  protested  against  the  payment 
of  the  same ;  and  that  only  because  of  his  inability  to  obtain 
possession  of  his  said  coffee  without  the  payment  of  the  said 
duty  so  claimed  and  demanded,  and  after  filing  with  the  said 
collector  a  protest  and  notice,  of  which  the  annexed  paper, 
marked  No.  3,  is  a  copy,  did  the  said  jSIaintiff  pay  to  the  said 
coUector  the  aforesaid  sum  of  $  2,070.60  as  a  duty  upon  the 
said  coffee.     (Then  foUowed  a  copy  of  the  protest  and  notice.) 

It  is  further  agreed,  that  a  paper  herewith  filed,  and  marked 
No.  4,  is  a  true  copy  of  the  decree  of  the  government  of  Por- 
tugal, of  which  it  purports  to  be  a  translation  and  copy,  and 
that  the  said  decree  had  been  in  fuU  force  from  the  time  of  its 
date,  in  aU  the  dominions  of  the  Queen  of  PprtuCTl,  until  and 
after  the  importation  of  the  aforesaid  coffee  and  payment  of 
the  duty  herein  before  mentioned. 

No.  4.     Decree  of  the  Queen  of  PortugdL 

(CJopy.)  "  Treasury  Depattment  of  State. 

"  Donna  Maria,  by  the  grace  of  GJod  and  the  constitution  of 
-the  monarchy  Queen  of  Portugal,  &c.,  &c.,  make  known  to  aU 
our  subjects  that  the  GenereJ  Cortes  have  decreed,  and  we 
have  sanctioned,  the  foUowing  law:  — 

"  Articfe  1.  The  premium  of  fifteen  per  cent  granted  by  art 
1  of  the  decree  of  i6th  January,  1837,  to  articles,  merchandise, 
and  manufactures  imported  in  Portuguese  vessels,  and  entei«d 
at  the  custom-houses  of  the  kingdom  and  adjacent  islands,  is 
aboUshed. 

"  Sect  1.  Articles,  merchandise,  and  manufactures,  coming 
from  countries  or  ports  where  the  Portuguese  flag  is  not  admit- 
ted, imported  and  entered  for  consumption,  shall  pa^  the  re- 
spective duties,  and  one  fifth  more  of  the  amount  of  said  duties. 

^  Sect  2.  Articles,  merchandise,  and  manufactures,  coming 
from  countries  or  ports  where  the  Portuguese  flag  is  admitted, 
and  not  subjected  to  differential  duties,  imported  in  foreign 
vessels,  not  of  the  country  of  the  production  of  faid  artides. 
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merchandisey  and  manufactores,  aii4  entered  for  oonBamption, 
shall  also  pay  the  respective  daties,  and  one  fifth  more  of  the 
amount  of  sa^id  duties. 

^  Sect  3.  Articles,  merchandise,  and  manufactures^  coming 
from  countries  or  ports  where  the  Portuguese  flag  may  be  sub- 
jected to  differential  duties,  imported  m  foreign  vessels,  and 
entered  for  consumption,  shall  pay  the  respective  duties,  and 
the  additional  duties  which  the  government,  is  bound  to  impose 
on  them  according  to  article  Bth  of  the  general  tariff  x>f  duties, 
organized  in  conformity  to  the  law  of  the  11th  of  March,  1841* 

^  Article  2.  The  provisions  of  the  present  law  shall  com- 
mence to  lake  effect  three  months  after  its  publication,  for  arti- 
cles, merchandise,  and  manufactures  which  shall  be  entered  in 
vessels  coming  from  ports  in  Europe  and  North  America,  and 
six  months  for  all  other  ports. 

^*  Article  3.  .All  contrary  legislation  is  hereby  revoked. 

<<  We  therefore  order  all  authorities,  &c. 

^  Given  at  the  Palace  of  Necessidades,  the  18th  of  October, 
1841. 

«<Thb  Quben. 
<<  Antonio  Jose  d'AviLa, 

Secretary  of  the  Treasury. ^^ 

ArHcle  Sih  of  the  General  Tariff  Law  referred  Uk 

^  A  special  order  of  the  government  shall  authorize  the  co^ 
lectors  to  receive  an  add'^onal  duty  on  goods  imported  fron\ 
foreign  countries,  equivalent  to  the  difference  of  duties  which 
said  nations  shall  make  between  their  national  vessels  and 
those  of  Portugal,  ot  between  Portuguese  goods  on  their  im- 
portation.'' 

(And  the. said  decree  related  and  controlled  within  the 
kingdom  of  Portugal  the  mdirect  trade  between  the  United 
States  of  America  and  the  kingdom  of  Portugal  at  the  time 
of  the  said  importation  and  demand  and  payment  of  said 
duties;  and  that,  under  said  decree^  coffee  and  other  articles  of 
merchandise  the  production  and  growth  of  Brazil,  and  imported 
into  any  port  ot  the  kingdom  of  Portugal  in  vessels  of  the 
said  United  States,  were  subjected  in  said  kingdom,  by  virtue 
of  said  decree,  to  the  payment  of  a  discriminating  duty  of 
twenty  per  cent  upon  tne  amount  of  duty  payable  upon  the 
same  articles  if  imported  into  the  kingdom  of  Portugal  in  a 
Portuguese  vessel.) 

It  is  agreed  that  the  facts  herein  stated  may  be  modified  and 
added  to  in  such  wav  as  may  be  thought  proper  and  necessary 
by  the  court  for  a  fuU  and  correct  presentcition  and  decision  of 
Hie  iMoe  in  the  cause. 

13* 
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It  is  also  admitted  that  the  said  decree  of  Portugal  is  exe- 
cuted in  like  manner,  in  reference  to  all  foreign  vessels  and 
their  cargoes,  as  in  reference  to  those  of  the  United  States. 

It  is  also  admitted,  that,  since  the  passage  of  the  Tariff  Act 
of  1846,  iseveral  Portuguese  vessels  have  arrived  from  Bio  de 
Janeiro,  in  ports  of  the  United  States,  with  cargoes  of  coffee 
the  growth  of  Brazil ;  that  such  coffee  was  admitted  free  of 
duty,  the  Secretary  of  the  Treasury  not  having  been  consulted 
in  reference  thereto,  ard  h.'iving  given  no  directions  about  the 
same. 

It  is  further  agreed  that  the  court  shall  render  a  judgment, 
upon  this  statement,  for  the  plaintiff  or  for  the  defendant,  ac- 
cording to  the  views  which  the  court  may  take  of  the  law  of 
the  case ;  and  that  either  party  may  prosecute  a  writ  of  error 
from  whatsoever  judgment  may  be  rendered  by  the  court  in 
this  case. 

Geo.  M.  Gill, /or  Plaintiff. 

W.  L.  Marshall,  for  Defendant. 

Upon  this  statement  of  facts  the  Circuit  Court  gave  judg- 
ment for  the  defendant  Whereupon,  Oldfield  brought  the  case 
up  to  this  court 

It  was  argued  by  Mr.  Gill  and  Mr.  David  Stewart^  for  the 
plaintiff  in  error,  and  by  Mr.  Orittendeny  Attorney- (General,  for 
the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  contended, — 
First  That  upon  the  true  construction  of  the  act  of  1846, 
in  connection  with  the  treaty  with  Portugal,  the  coffee  imported 
by  appellant  was  free  from  duty,  it  having  been  imported  from 
its  place  of  growth  to  this  country  in  a  Portuguese  vessel, 
which,  under  the  treaty  with  Portugal,  is  exempt  Irom  discrim- 
inating duties,  tonnage,  and  other  charges. 

Second.  That  in  tne  construction  of  the  act  of  1846,  eacb 
word-  used  is  to  have  its  usual  and  ordinary  meaning ;  and 
while  effect  is  to  be  given  to  each  word,  the  whole  sentence  is 
to  be  governed  by  grammatical  rules.  Respect  is  also  to  be 
had  to  the  order  and  relation  between  themselves  of  the  words 
employed,  and  such  interpretation  is  to  be  given  as  will  eluci- 
date the  meaning  of  the  whole  sentence,  and  yet  give  effect,  if 
possible,  to  each  word  thereof.  If,  upon  applying  the  above 
rules  of  construction,  the  meaning  of  the  whole  is  clear  and 
apparent,  then  there  will  be  no  necessity  to  look  beyond  the 
context  In  this  case,  it  is  contended  that,  upon  the  applica- 
tion of  the  above  principles,  the  meaning  of  the  law  is  dear 
and  without  ambiguity ;  and  that  all  co&e  imported  into  tiiis 
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eoantry  firom  the  place  of  its  gFowtb,  in  American  vessels^ 
or  in  foreign  vessels  which,  under  reci[»ocal  treatie^i  are  ex- 
empt from  discriminating  datiesj  tonnage,  and  other  charget, 
is  free. 

Third.  That  revenue  laws  are,  in  no  just  sense,  either  reme- 
dial laws  or  founded  upon  permanent  public  policy,  and  are, 
therefore,  not  to  be  liberally  construed.  Nor  is  it  necessary  or 
proper  to  look  beyond  the  context  of  the  law  to  ascertain  its 
meaning  or  intent,  which  ought  to  be  gathered  from  the  law 
itself.  In  support  of  this  view,  the  appellant  relied  upon  the 
case  of  The  United  States  v.  Wigglesworth,  2  Story,  370. 

Fourth.  That  if,  in  ascertaining  the  construction  of  the  €u^ 
of  1846,  reference  be  had  to  acts  in  pari  materia^  the  necessity 
of  which  in  this  case  is  not  admitted,  the  appellant  relied  upon 
the  following  acts.  Act  of  27th  April,  1816,  §  3  (3  Stat  at 
Large,  313) ;  Act  of  22d  May,  1824,  §  2  (4  Stat  at  Large,  29); 
Act  of  14th  July,  1832,  §  10  (Ibid.  592)  ;  Act  of  30th  August, 
1842,  §§  9, 10  (5  Stat  at  Large,  561). 

These  various  acts  of  Confinress  aJl  contain  a  similar  provis- 
ion, by  which  an  additional  duty  of  ten  per  cent  is  imposed 
upon  goods  imported  in  foreign  vessels  beyond  that  imposed 
on  the  same  goods  imported  in  American  vessels,  unless  the 
said  goods  are  entitled,  by  treaty  or  act  of  Congress,  to  be  im- 
ported in  such  foreign  vessels  on  payment  of  the  same  duties 
as  they  would  be  if  imported  in  the  vessels  of  the  United  States. 
In  all  these  cases  th^  exemption  from  the  additional  duty  refers 
in  express  terms  to  the  goods  themselves.  In  the  case  under 
consiaeration,  the  exemption  has  reference  to  the  vessels,  and 
not  to  the  goods.  The  difference  in  the  mode  of  expressing 
these  exemptions  was  relied  on  as  showing  that,  in  the  act  of 
1846,  the  exemption  from  discriminating  duties  has  reference 
to  the  vessel,  and  not  to  the  cargo ;  and  it  was  contended  that 
other  and  different  language  would  have  been  used  in  the 
act  of  1846,  if  the  policy  of  the  previous  acts  of  1816,  1824, 
1832,  and  1842  had  been  designed  to  be  continued  in  that 
act 

Fifth.  The  appellant,  in  considering  aces  tn  pari  materia^ 
frirther  contended,  that  the  acts  of  7th  January,  1824  (4  Stat 
a,t  Large,  4),  and  of  31st  May,  1830  (Ibid.  425),  w^re  general 
laws  to  regmate  the  duties  of  tonnage  and  impost ;  and,  being 
such,  were  founded  upon  views  of  redpronity,  and  were  intended 
to  repeal  discriminating  duties  on  vessels  of  foreign  nations 
only  where  the  nations  to  which  these  vessels  belonged  had  no 
discriminating  duties  against  our  vessels ;  and  that  the  same 
principle  is  applied  to  cargoes  in  foreign  vessels. 

The  law  ot  the  7th  of  January,  1824,  in  the  first  place,  refers 
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to  a  dis^minating  duty  on  tonnage ;  and  in  the  second  plaoci 
to  a  diaeriminating  duty  on  goods.  Now,  if  the  firaQier  of  the 
act  of  1846  meant  to  continue  the  same  policy  in  that  law  as 
that  contained  in  the  laws  of  1824  and  1830,  the  same  or  sim- 
ilar language  wonld  have  been  used,  and  the  same  distinction 
would  have  been  drawq,  which  have  not  been  done ;  and  hence 
the  appellant  contended  that  the  same  policy  has  not,  in  fact, 
been  pursued,  and  was  not  intended  to  be  pursued.  In  this 
view,  the  appellant  relied  u|>on  the  act  of  14th  July,  1832,  the 
third  section  of  which  provides  that  coffee  shall  be  Sree  from 
duty.  Under  this  last  law,  coffee;  no  matter  wbenee  imported) 
or  in  what  vessels,'is  free  from  duty. 

Sixth.  The  appellant  also  contended;  that  the  true  object  and 
policy  of  the  law  of  1846  was  to  redqoe*  the  cost  of  tea  and 
eottee  iolihe  consumer  in  ihe  United  States.  Hence,  the^e  ar- 
ticles are  to  be  free  from  duty  only  if  imported  fi;om  tbeii^jdace 
of  gtowth ;  and,  secondly,  to  enjoy  this  privilege,  these  articles 
must  be  imported  either  in  American  vessels,  or  in  foreign  ves- 
sels tiie  charges  of  which  in  our  ports  are  not  ^ater  than  those 
of  Ajqierican  vessels.  This  policy  may  be  illustrated  by  the 
act  of  1832,  which,  as  shown,  admits  all  coffee,  no  matter 
whence  imported,  or  in  what  vessels,  free,  and  that  of  1842| 
which  admits  tea  and  coffee  free  only  when  imported  from  the 
place  of  their  growth,  and  in  American  vessels.  Now,  the  act 
of  1846  was  mimed  upon  the  idea  that,  by  admitting  tiiese  ar- 
ticles as  free  when  imported  from  their  place  of  growth,  and  in 
vessels  which  might  transport  them  at  the  lowest  fr(pight  the 
object  of  reduction  of  price  would  he  most  certainly  aoeom- 
pushed. 

'  Seventh,  The  appellant  contended,  that  laws  imposing  duties 
are  never  constarued  beyond  the  natural  import  of  the  language 
used,  and  duties  are  never  imposed  upon  the  citiaens  upon 
doubtful  interpretations.  If  a  doubt,  therefore,  exist  in  thia 
case,  the  appellant  is  entitled  to  the  benefit  of  that  doubt,  and 
the  duty  in  question  is  not  to  be'  imposed.  In  support  of  this 
view^  he  relied  upon  the  cases  of  Adams  t;.  Bancroft,  3  Sumner, 
384 ;  United  States  i;.  Wigglesworth,  2  Story,  370. 

Ei^hthr  The  tippellant  further  contended,  that  it  is  a  general 
rule,  m  the  interpretation  of  statutes  levying  taxes  or  duties, 
not  to  extend  their  provisions  by  implication  beyond  the  dear 
import  of  the  language  used,  or  to  enlarge  their  operation  so 
i^  to  embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  dose  analogy.  He  referred,  in  support  of  this 
view,  to  D warns  on  Statutes,  749,  found  in  9  Law  Libniry,  76 ; 
to  9  Pickering,  412 ;  and  to  the  authorities  in  Sumner  and  Story, 
already  referred  to» 
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The  counsel  for  the  plaintiff  also  cited  the  following  author- 
ities. 1  Kent's  Commentaries,  462,  5th  edition;  20  Wendell, 
561 ;  4  Dallas,  30 ;  4  Gill,  332 ;  4  Meeson  &  Welsby,  195 ; 
7  Meeson  &  Welsby,  202 ;  10  Meeson  &  Welsby,  389,  434, 
719;  Dwarris  on  Statutes,  707,  708,  743,  749 ;  3  Kelly  (Ga.S 
146;  9  Port.  (Ala.),  266;  3  Sumner,  384;  4  Wheaton,  202.  ' 

Mr.  Crittenden^  Attorney-General,  for  the  defendant  in  error, 
contended,  — 

L  Exemption  of  American  vessels,  in  the  ports  of  Portugal, 
from  discriminating  duties  of  tonnage,  lighthouse  duties,  and 
port  charges  upon  the  hulls  of  the  vessels,  whilst  the  discrim- 
inating duties  upon  the  cargoes  remain  to  be  collected  and 
paid,  does  not  satisfy  the  sense  and  policy  of  the  statutes  of 
the  United  States,  nor  the  true  meaning  and  reason  of  the 
Schedule  I,  for  exempting  from  discriminating  duties  the  for- 
eign goods  imported  in  foreign  vessels  into  the  ports  of  the 
United  States. 

IL  It  is  a  known  rule  of  interpretation  of  ail  instruments, 
that  such  construction  be  made  upon  the  whrie,  as  that  no 
clause,  sentence,  or  word  shall  prove  superfluous,  void,  or  bi- 
significant,  if  by  any  interpretation  it  may  be  rendered  useful 
and  pertinent.  4  Bac.  Abr.,  Statutes,  L  §  9,  p.  645 ;  Butler  v. 
Duncomb,  1  P.  Wms.  457;  Touchstone,  chap.  6,  p.  87;  19 
Vin.  Abr.,  Statutes,  E.  6,  pi.  160,  p.  528. 

III.  Another  rule  for  the  interpretati6  oC  statutes  is,  that 
the  w^ords  must  be  understood  as  having  re^^ml  to  the  subject- 
matter,  ^  sermones  semper  accipiendi  sunt  secundum  subjectam 
materiam.7  The  legislator  is  always  supposed  to  have  that  in 
his  eye,  and  to  have  directed  all  his  expressions  to  the  suDject, 
occasion,  and  end  which  caused  him  to  speak  and  to  enact  the 
law.    1  Black.  Comm.,  Introduction,  pp.  60,  61. 

IV.  It  is  an  establishecf  rule  of  construction  of  Sfatutes,  to 
compare  one  statute  with  other  statutes  that  are  made  bv  the 
same  legislature,  <  that  have  some  affinity  with  the  subjeci,  or 
that  expressly  relate  to  the  point" 

^  All  acts  in  pari  materia  are  to  be  taken  together  as  if  they 
were  one  law."  Ailesb'ury  v.  Pattison,  Doug.  30 ;  The  King 
t;.  Mason,  2  T.  B.  586 ;  1  Tucker's  Black.  Comm.,  p.  60,  note  8. 

'<  If  divers  statutes  relate  to  the  same  thing,  they  ought  all 
to  be  taken  into  consideration  in  construing  any  one  of  them ; 
notwithstanding  some  of  them  may  be  expired,  or  are  not  re- 
ferred to  in  the  statute,  they  must  all  be  taken  as  one  system, 
and  construed  consistently."  Rex  v.  Loxdale  and  others, 
1  Bur.  447;  4  Bac.  Abr.,  Statute,  LS,  pi.  21  to  28,  pp..  64  to 
67  (edition  by  Dodd,  VoL  VII.  pp.  454,  455). 
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Blackstone  has  given  two  examples,  hrs  annotator  one,  and 
Bacon  four,  with  the  citations  ol  the  adjudged  cases,  from 
which  he  has  extracted  the  substance  of  each  case ;  to  which 
the  counsel  for  defendant  respectfully  refers  the  court. 

Mr.  Crittenden  then  proceeded,  under  these  authorities,  to 
show,  by  reference  to  former  statutes,  that  the  expressions  in  the 
act  of  lo46  —  viz. :  "  Schedule  I.  (Exempt  from  duty.)  Coffee 
and  tea  when  imported  direct  from  the  place  of  their  growth 
or  production,  in  foreign  vessels,  entitled  by  reciprocal  treaties 
to  DC  exempt  from  discriminating  duties,  tonnage,  and  other 
charges ;  coffee  the  production  of  the  possessions  of  the  Nether- 
lands, imported  from  the  Netherlands  in  the  same  manner,"  -* 
have  relation  to  a  system  of  dbcriminating  duties  for  the  pro* 
tection  of  the  ship-building,  ship-owning,  navigating,  and  com- 
mercial interests  of  the  citizens  of  the  United  States ;  that  the 
expressions  auoted  from  the  act  of  1846  have  a  well-defrned 
^leaning  explained  by  previous  acts,  a  sense  understood  at  home 
and  abroad,  as  belonging  to  the  public  policy  of  the  United 
States  for  countervailing,  by  discriminating  duties,  the  policy 
of  foreign  nations  injurious  to  the  commerce  of  the  United 
States;  that  this  system  of  countervailing  duties,  this  public 
policy  of  the  United  States,  is  not  satisfred  and  fulfilled  by  the 
repeal  to  be  made  by  a  foreign  nation  of  the  discriminating 
duties  of  tonnage  and  port  charges  on  the  hulls  of  vessels  oi 
the  United  States  arriving  in  the  ports  of  that  foreign  n^tioui 
whilst  the  discriminating  duty  6n  merchandise  remains ;  that 
the  reciprocity  required  by  the  United  States  from  a  foreign 
nation,  to  exempt  foreign  merchmdise  from  our  discriminating, 
duties  on  merchandise  imported  into  the  United  States  in  for* 
eign  vessels,  is,  and  must  include,  an  exemption  from  the  dis* 
criminating  duty  om  merchandise  when  conveyed  in  American 
vrMflels  into,  the  ports  of  such  foreign  nation. 

He  cited  and  •comihented  on,  —  The  Act  of  Congress  of  8d 
Marcti,  1815  (3  Stat  at  Large,  224).  The  Convention  between 
the  United  btates  and  Great  Britain,  ratified  22d  December, 
1815  (8  Stat  at  Large,  228).  The  Act  of  Congress  of  1st 
March,  1816  (3  Stat  at  Large,  255),  passed  in  consequence  of 
that  Convention.  The  Act  of  Congress  of  3d  March,  1817 
(3  Stat  at  Large,  377) ;  Act  of  20th  April,  18ia  (3  Stat  at 
Large,  465).'  (Both  these  acts,  he  said,  defined  <*  discriminating 
duties  "  to  include  duties  of  tonnage  on  vessels  and  duties  on 
merchandise  composing  the  cargoes  of  the  vessels.)  The 
Proclamauons  of  rrbsident  Monroe,  found  in  3  Stat  at  Liurge, 
Appendix,  No.  3,  4,-  5,  6,  7.  The  Act  of  Congress  of  April 
20th,  1818  (3  Stat  at  Large,  464).  The  Act  of  3d  March, 
1819  (3  Stat  at  Large,  510).    The  Act  of  7th  Janttary,  1824 
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(4  Stat,  at  Large,  2).  (In  this  act  the  term  ^<  reciprocal  ex- 
emption" is  used  and  explained  to  mean  duties  on  goods  and 
tonnage  duties  also.)  The  Act  of  Mav  24th,  1828  h  Stat  at 
Large,  308).  The  Iroclan^ations  issued  by  the  Presiaent  under 
this  act,  found  in  4»  Stat  at  Large,  Appendix,  pages  814, 
815,  816,  817.  The  Act  of  Congress  of  31st  May,  1830  (4 
Stat  at  Large,  425).  The  act  of  13th  July  1832  (4  Stat  at 
Large,  578). 

Since  these  two  acts  of  31st  May,  1830,  and  13th  July,  1832, 
took  effect,  an  exemption  by  one  nation  of  the  vesseb  of  the 
United  States  from  the  duty  of  tonnage  may  gain  for  the 
vessels  of  th^t  nation  a  reciprocal  exemption  from  the  duty  of 
tonnage  in  the  ports  of  the  United  States.  But  neither  before 
nor  since  those  acts  can.an  exemption  from  the  discriminating 
duties  of  tonnage  alone,  allowed  by  a  nation  to  vessels  of  the 
United  States,  gain  for  that  nation  an  exemption  from  the  dis- 
criminating duties  imposed  by  the  laws  of  the  United  States 
upon  goods  imported  into  the  United  States^in  foreign  vessels. 
Such  an  unequ^  exemption  would  be  in  direct  contaravention 
of  the  established  policy  of  the  United  States,  adopted  for 
the  purpose  of  countervailing  the  policy  of  foreign  nations 
prejudicial  to  the  commerce  of  the  United  States. 

The  act  of  3d  August,  1846,  passed  in  consequence  of  the 
treaty  of  19th  January,  1839,  between  the  United  States  and 
King  of  the  Netherlands  (8  Stat,  at  Large,  524). 

Mr.  CiiUenden  then  said,  —  In  the  series  of  legislative  acts, 
treaties,  and  proclamations,  under  the  powers  conferred,  upon 
the  President,  I  have  not  found  a  single  instance  in  which  the 
United  States  have  released  or  abolbhed,  in  favor  of  anv  na- 
tion, or  proposed  to  release  or  abolish,  the  discriminating  duties 
upon  goods  imported  into  the  United  States  in  foreign  vessels, 
without  a  reciprocal  release  or  exemption,  by  such  foreim 
nation,  of  the  discriminating  duties  upon  the  vessels  of  the 
l^ted  States,  and  upon  their  cargoes  also,  in  the  ports  of  such 
foreign  nation. 

An  exemption  from  the  foreign  discriminating  duties  of 
tonnage  might  obtain  a  reciprocal  exemption  from  the  discrim* 
inating  duties  of  tonnage  in  the  ports  of  the  United  States ; 
but  nothing  short  of  an  exemption  from  the  foreign  discrimi- 
nating duties,  both  of  tonnage  and  impost,  upon  the  cargoes, 
eould  gain  for  a  foreign  nation  ai*.  exemption  from  the  discrim- 
inating duties  upon  goods,  wares,  and  merchandise  imported 
in  foreign  vessels  into  the  ports  of  the  United  States. 

In  opposition  to  the  positions  taken  by  the  counsel  for  the 
plaintiff  in  error,  and  the  authorities  cited  in  support  of  them, 
Mr.  Oriitenden  referred  to  the  following. 
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The  revenue  laws  are  not  to  be  constraed  with  great  strict- 
ness, like  penal  laws,  ^'  but  so  as  most  effectnally  to  accomplish 
the  intention  of  the, legislature  in  passing  them."  Taylor  v. 
United  States;  3  Howakl,  210. 

^'  Statutes  which  concern  the  public  good  ought  to  be  con- 
strued liberall]^."  ^A  statute  made  pro  bono  publico  shall 
be  construed  in  such  manner  as  that  it  may,  as  £aj  as  possible, 
attain  the  end  proposed."  Baa  Abr.  StattUe^  I  pL  68,  69,  73, 
84,  85,  86,  VoL  IV.  pp.  650,  .652;  19  Viner,  Stahdes,  R  6,  pi. 
49,  50,  p.  516 ;  5  Comyn's  Digest,  ParUameni^  B.  10,  pi.  15,  * 
17, 18, 19,  28,  pp.  337,  338,  340;  Taylor  v.  United  States,. 3 
Howard,  210. 

^  Statutes  must  be  so  construed  as  that  no  collateral  preju- 
dice grow  thereby."  ^^  In  statutes,  incidents  are  always  sup- 
plied by  intendment"  2  Inst,  112  and  222 ;  19  Viner,  SUU- 
utes,  E.  6,  pi.  145, 146,  p.  527. 

^'  A  thing  which  is  within  the  inten  ion  of  the  makers  of  the 
statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter."  4  Baa  Abr.,  SkUute,  L  pi.  42,  p.  648;  19  Viner, 
Statutes^  E.  6,  pi.  80,  81,  p.  519;  Mountioy's'case,'5  Co.,  1 
resolve,  p.  5 ;  Beawfage's  case,  10.  Co.  101*;  StoweU  v.  Zouch, 
Plowd.  366. 

<<  It  is  not  the  words  of  the  law,  but  the  internal  sense  of  it, 
that  makes: the  law;  the  letter  of  the  law  is  the  body  of  the 
law,  and  the  sense  and  reason  of  the  law  is  the  som  of  the 
law,  *v  quia  ratio  legisj  est  anima^  legis!^ 

^  And  the  law  may  be  resembled  to  a  nut,  which  has  a  shell 
and  a  kernel  within ;  the  letter  of  the  law  represents  the  sheU, 
and  the  sense  of  it  the  kernel;, and  as  you  will  be  no  better  for 
the  nut  if  you  make  use  only  of  the  shell,  so  you  will  receive 
no  benefits  by  tlie  law  if  you  rely  only  upon  the  letter."  Eys- 
ton  t;.  Studd,  Plowd.  466. 

The  argument  for  the  plaintiff,  that  /Hhe  exemption  has 
reference  to  the  vessels,  and  not  to  the  goods,"  sticks  in  the 
letter,  disregards  the  meaning  and  reason  of  the  law,  makes 
use  only  of  the  shelli  and  tastes  not  of  the  kernel,  — the  sub- 
stance and  intention  of  the  law*  As  it  is  the  foreign  character 
of  the  ships  which  subjects  their  cargoes  to  the  discriminating 
duties,  so  the  exemption  from  sueh  duties  must  be  communi- 
cated by  the  ships  to  their  cargoes  through  the  instrumentality 
of  a  treaty  (or  othei  CQuiva  ent  act^  of  the  natiea  to  which 
the  sfaips^  belong,  in  eiki«f\dinji^  a  reciprocal  exemption  in  her 
ports  to  the  ships  of  the  IhuceU  States  and  their  cargoes. 

A  reciprocal  exemption  from  di^ecimijiating  duties  of  ton- 
nage and  port  charges  only,  omittitig  the  reciprocal  exemption 
from  the  discriminating  duties  upon  goods,  wares,  and  mer- 
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chandise,  did  DOt  entitle  the  Portuguese  vessel  Sandade  Eter^ 
na  to  an  entry  and  permit  to  her  master  to  unload  her  cargo 
of  coffee  exempt  from  the  duty  levied  by  the  third  section  of 
the  act  of  1846,  operating  as  a  discriminatihg;  duty  between 
the  cargoes  of  American  vessels  and  of  foreign  vessels,  acooid* 
ing  to  Schedule  I  of  the  act 

Mr.  Justice  WAYNE  delivered  th6  opinion  of  the  court 

This  cause  was  tried  and  decided  in  the  Circuit  Court,  upon 
a.  statement  of  facts  made  by  the  parties. 

The  question  arising  from  it  is,  whether  or  not  the  vessels 
of  Portugal  are  within  that  clause  of  the  act  of  the  30th  of 
July,  1846,  to  reduce  duties  on  imports,  in  which  it  is  said 
coffee  and  tea  are  exempt  trotn  duty  when  imported  direct 
from  the  place  of  their  growth  or  production  in  American  ves- 
sels, or  in  foreign  vessds  entitled  by  reciprocal  treaties  to  be 
exempt  from  discriminating  duties,  tonnage,  and  other  charges^ 

It  is  contended  that  Portuguese  vessels  are  within  the  act^ 
upon  a  proper  construction  of  it  in  connection  with  the  second 
article  of  the  treaty  with  Portugal. 

This  article  is  in  these  words:— ^  Vessels  of  the  United 
Ststtes  of  America  arriving,  either  laden  or  in  ballast,  in  the  ports 
of  the  kingdom  and  possessions  of  Portugal,  and,  reciprocally, 
Portuguese  vessels  arriving,  either  laden  or  in  ballast,  in  the  porta 
of  the  United  States  of  America,  shall  be  treated  on  their  ea? 
trance,  during  their  stay,  and  at  their  departure^  upon  the  samB 
footing  as  national  vessels  coming  from  thesame  place,  with 
respect  to  the  duties  of  tonnage,  lighthouse  duties,  pilotage, 
port  eharges,  as  well  as  to  the  fees  of  public  officers,  and  all 
other  duties  and  charges,  of  whateVeV  kind  or .  denomination, 
levied  upon  vessels  of  commerce  in  the  name  or  to  the  profit 
of  the  government,  the  local  authorities,  or  of  any  pubUc  or 
private  estabUshment  whatever."  Its  meaning  is,  that  there 
shall  be  an  entire  reciprocity  of  duties  and  charges  upon  the 
vessels  o(  the  two  nations  in  their  respective  ports;  that  is, 
l^at  Portuguese  vessels  in  our  ports  shall  pay  no  other  charges 
than  American  vessels  do,  and  that  American  vessels  in  Portu- 
guese ports  shall  be  charged  with  the  same  duties  as  Portu- 
guese vessels  may  be  liable  to  pay.  What  these  duties  may 
be  shall  be  determined  b}'  each  nation  for  its  own  ports. 

There  is  not  a  word  in  the  article  relating  to  the  duties  upou 
the  cargoes:  of  the  vessels  of  either  nation.  Nor  is  there  a  pro* 
vision  in  the  trea^,  —  as  we  shall  show  there  is  in  other  trea* 
ties  between  the  United  States  and  other  nations,  —  restricting 
either  nation  from  levying  discriminating  duties  upon  cargoes 
carried  by  the  vessels  of  either  into  the  ports  of  the  other, 
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wben  they  foe  made  up  of  artidesy  nMichandhe^  or  manvfao-^ 
tares  Ae  nowtb  or  prodnction.of  a  diMeieiit  natioifr  than  tiiat 
to  which  ute  vessd  carrying  it  belongs,  or  when  the  cargo  shall 
not  be  the  production  eiuier  of  Portugal  or  of  the  United 
States* 

This  is  the  view  which  both  nations  haTe  taken  of  tlie  seoond 
article,  and  of  the  other  parts  of  the  tiealy  relating  to  the  ear* 
goes  of  :ressels* 

The  Queen  of  Portugal,  in  October,  1841,  io  kss  than  six 
months  cdTter  the  ratification  of  the  treaty  had  been  proclaimed 
by  the  United  States,  (mmul^ted  a  decree  of  tne  general 
Cortes,  imposing  a  diaorimtnatmg  duty  upon  goods  imported 
in  foreign  vessds  which  were  not  the  poouction  of  the  conn* 
tfies  to  which'  such  vessels  might  belong.  The  object  of  it 
was  to  secme  to  Portognese  vessels  the  direct  canying-trade  of 
such  merchandise  to  the  ports  of  Portugal. 

The  United  States  did  the  same  by  the  deventh  section  of  the 
act  of  the  SOth  Augu A,  1842,  two  years  after  the  treaty  was 
made.  It  plaeed  an  additional  duty  of  ten  per  centum  above 
the  rates  or  duty  fixed  in  the  act,  **  upon  goods,  on  the  import 
tation  of  ^hich,  in  American  or  foreim  vessels,  a  specifio  dis- 
crimination between  them  is  not  made  in  the  act,  which  shall 
•be  imported  ta  skips  not  of  ike  United  States.^* 

This  lepslation  was  acted  upon  by'both  nations  without  any 
complain^  or  even  suggestion^  that  it  was  not  in  confonni^ 
wiA  the  treaty  stipulations  between  them.  It  shows  that  the 
.  views  of  both  Were  that  the  vessels  of  both  were  to  pey  in 
their  respectiye  ports  the  charges  their  own  vessels  were  sub* 
jeeted  to,  and  no  more,  and  that  the  duties  upon  -goods,  not 
of  American  or  Portnffuese  production,  importeci  into  the  ports 
of  either  nation  by  the  vessels  of  the  other,  might  be  made 
liable  to  sucih  disdiminatinff  duties  as  either  might  think 
would  give  to  their  own  vessels  the  direct  trade  of  such  articles. 

We  will  now  show  that  ^  this  practice  of  both  nations  was 
exactly  what  the  treatv  itself  haa  provided  for  between  them. 

The  third,  fourth,  fifth,  and  s:xth  articles  of  the  treaty  relate 
to  the  introduction  of  merchandise  into  the  two  countnes,  and 
are  pU  that  do  sa  The  seventh  and  eighth  exdnde  ftdtn  the 
operation  of  Hiose  l>efore  them  the  coastwise  trade  of  bott 
nations,  and  the  ports  and  countries  in  the  kingdom  and 
possession  of  Portugal  where  foreign  coitimerce  and  naviga- 
tion were  not  admit^.  And  the  thirteenth  article  is  a  n^ntoal 
undertaJLintf,  if  either  nation  shall  grant  to  any  other  nation  a 
particular  ravor  in>naVigatioo  or  commerce,  that  it  shall  become 
common  to  the  other  party,  upon  the  same  terms  upon  which 
the  grant  may  be  made.    The  third  article  provides  that  the 
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productions  of  either  nation  shall  be  admitted  into  their  re- 
spective ports  upon  pa^^ment  of  the  same  duty  as  would  be 
payable  on  the  same  merchandise  if  it.  were  the  growth  of 
any  other  foreign  country.  No  prohibition  can  be  put  upon 
the  importation  or  exportation  of  the  produce  of  either  nation 
which  shall  not  extend  to  all  other  foreign  nations ;  nor  shall 
there  be  any  higher  or  otlier  duty  in  either  country,  upon  the 
exportation  of  articles  to  either  from  the  other,  than  is  put 
upon  the^  like  articles  exported  to  any  other  foreign  country. 
As  yet  nothing  has  been  said  about  the  transportation  of 
commodities  from  one  nation  to  the  other,  or  urom  foreign 
states.  That  is  provided  for  in  the  fourth,  fifth,  and  sixth  arti- 
cles. By  the  fourth,  both  nations  can  carry  in  their  vessels 
the  proauctions  of  each  into  the  ports  of  the  other  upon  the 
same  terms,  —  the  produce  and  manufactures  of  Portugal  and 
the  United  States,  it  must  be  remembered,  not  the  produce 
or  manufactures  of  any  foreign  country;  for  the  stipulation  in 
the  fifth  article  in  respect  to  the  transportation  of  these  per- 
mits it  to  be  done  only  whenever  there  may  be  lawfully  im- 
ported into  any  or  all  of  the  ports  of  either  nation,  in  vesl^els 
of  any  foreign  country,  articles  \diich  are  the  growth,  prod- 
uce, or  manufacture  of  a  country  other  than  ^at  to  which 
the  importing  vessel  shall  belong.  By  the  sixth  article,  the 
vessels  of  both  nations  may  export  and  re-export  from  the 
ports  of  each  all  kinds  of  merchancUse  which  can  be  lawfully 
exported  or  re-exported  from  the  ports  of  either,  vdtbout  paying 
higher  or  other  duties  or  charges  tban  the  same  articles  pay 
when  exported  or  re-exported  in  the  vessels  of  either  nation. 

From  all  this  it  must  be  seen  that  neither  nation  has  a  riffht 
by  the  treaty  to  carry  in  its  vessels  to  the  ports  of  the  other 
the  produce  of  foreign  countries,  except  upon  the  payment  of 
such  duties,  discriminating  and  oth'jrwise,.as  each  nation  may 
impose. 

So  stood  both  nations  under  the  treaty  from  the  time  of  it? 
ratification,  and  under  their  respective  legislation  afterwards 
relating  to' duties  upon  cargoes  of  foreign  produce,  without  any 
misapprehension  by  either,  or  by  the  merchants  of  either,  of 
the  privileges  of  commerce  conferred  by  the  treaty.  Indeed, 
there  conld  have  been  none.  But  it  was  necepsary  to  state 
particularly  what  our  tredty  stipulations  are,  that  the  nature 
of  the  claim  now  made  for  her  vessels  may  be  more  fully 
understood. 

It  is  now  said,  that  that  which  the  treaty  does  not  permit 
the  vessels  of  Portugal  to  do,  our  own  legislation  allows,  in  that 
part  of  the  act  of  1846,  to  reduce  duties  on  imports,  which  ex- 
empts cofiee  from  any  duty. 
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There  was  such  a  knisapprehension  for  some  time.  It  was 
acted  upon,  too,  for  several  months,  by  some  of  onr  mer- 
chants and  collectors,-^  perhaps  until  corrected  in  this  instance. 
The  error  arose  from  a  misapplication  of  the  act  to  the  treaties 
which  we  had  with  nations  abolishing  discriminating  duties  of 
tonnage  and  poit  charges,  instead  of  confining  it  to  our  treaties 
with  those  of  them  in  which  the  same  thing  had  been  done, 
with  the  additional  reciprocity,  permitting  our  vessels  and 
theirs  to  import  into  the  ports  ot  either,  on  payment  of  the 
same  duties,  the  productions  of  other  foreign  countries,  whether 
they  are  shipped  from  the  country  in  which  they  are  produced, 
<st  from  any  other  foreign  country. 

When  th&  act  of  July  30, 1846,  was  passed,  we  had  com- 
mercial treaties  with  twenty-four  nations.  Thirteen  of  them 
^-^  Russia,  Austria,  Prussia,  Sweden,  Denmark,  Hanover,  Sar- 
dinia, the  Hanseatic  cities,  Ghreece,  Venezuela,  Brazil,  Central 
America,  and  Ecuador — "had  acceded  to  the  most  liberal 
and  extended  basis  of  maritime  and  commercial  reciprocity." 

They  admit  our  vessels  to  enter  their  ports,  whether  coming 
iiom-  the  United  States  or  any  other  foreign  country,  laden  or 
in  ballast,  —  whether  laden  with  the  produce^  of  the  United 
States  or  of  any  other  foreign  countiy, — spaying  the  same 
tonnage  duties  and*  charges  as  national  vessels.  Our  vessels 
may  cle&r  from  their  ports,  either  for  the  United  States  or  for 
any  foreign  country,  wh^her  laden  or  in  ballast,  — whether 
Jaden  with  national  or  any  other  produce.  They  admit  the 
produce  of  the  United  States  to  entry,  either  for  consumption 
or  for  re-exportation,  on  payment  of  the  same  duties  and 
charges  as  similar  articles  the  produce  of  any  other  foreign 
country  pay,  whether  imported  in  American  or  national  ves- 
sels ;  and  the  productions  of  other  foreign  countries,  likevrise, 
on  payment  of  the  same  duties  and  charges,  whether  imported 
in  American  or  national  vessels,  and  whether  coming  from  the 
ITnited  States,  the  country  of  production,  or  any  other  foreign 
country.  Wb^n  re-exported,  the  productions  of  the  United 
States  are  allowed  the  same  drawbacks  as  similar  productions 
of  other  countries,  whether  originally  imported  in  American 
or  natioiiaiy vessels;  and  other  goods  are  allowed  the  sam6 
bounties,  whether  exported  in  American  or  national  vessek. 
(Senate  Report  80,  26th  Congress,  Ist  Session.)  These  pro- 
visions give  to  us  and  to  them  a  direct  and  indirect  carrying 
trade.  Each  nation  gets  as  much  of  both  as  its  ability  and 
enterprise  can  secure,  and  gathers  a  supply  of  the  produce  of 
other  nations  by  foreign  vessels,  which  they  may  not  be  able 
to  bring  in  their  own. 

Between  the  treaties  of  which  we  have  been  just  speaking 
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and  oar  treaty  with  Portugal  there  ia  nothing  in  comxhohy 
except  the  provision  in  the  latter  abolishing  discriminating 
duties  of  tonnage  and  all  other  port  charges  upon  vessels.  In 
the  negotiation  of  our  treaty  with  her,  dur  Charg^  d' Affaires, 
Mr.  Kavanagh,  was  instructed  to  offer  and  ^  ask  for  the  same 
enlarged  intercourse  which  we  had  with  these  nation8«  But 
Portugal  preferred  to  keep  the  direct  trade,  placing  herself  with 
those  nations  which  had  denied  to  us  the  indirect  trade,  or  the 
transportation  of  foreign  produce  in  our  vessels  from  the  place 
of  its  growth  to  their  ports. 

Having  shown  that  there  are  nations  which  have  a  right  by 
treaties  to  bring  into  our  ports  in  their  vessels  the  produce  of 
foreign  nations,  from  the  places  of  their  production,  upon  the 
sJBime  terms  that  our  own  vessels  may  import  them,  the  act  ex* 
empting  coffee  from  duty  when  brought  in  American  vessels 
direct  from  the  place  of  its  growth,  or  when  brought  bv  foreign 
vessels  Bntitled  by  reciprocal  treaties  to  be  exempt  uora.  dis- 
criminating duties,  tonnage,  and  other  charges,  has  a  plain  in- 
tention and  certain  application.  Its  terms  are  no  longer  doubt- 
fuL  No  room  is  left  for  interpretation.  The  nations  to  which 
it  applies  are  known.  li  would,  indeed,  be  a  very  wide  con- 
struction to  include  other  nations  under  the  act,  with  which 
the  United  States  have  no  such  reciprocity  either  by  mutual 
legislation  or  by  treaties.  If  a  different  application  of  the  act 
is  made,  it  opens  a  trade  to  our  ports  in  the  article  of  coffee 
in  foreign  vessels,  which  those  nations,  deny  to  the  United 
States.  The  act  itself  shows  a  careful  consideration  of  our 
carrying  trade  of  that  article.  Reciprocity  is  what  the  United 
States  bad  desired  in  that  particular.  It  cannot  be  supposed 
that  Congress  meant  to  disregard  it,  or  that  it  was  inadver- 
tently done,  or  that,  for  some  unavowed  and  undiscoverable 
cause  or  reason.  Congress  has  permitted  foreign  vessels  to  bring 
into  our  ports,  from  the  place  of  its  growth  or  manufacture, 
merchandise  duty  free,  only  because  we  have  treaties  with  the 
nations  to  which  they  belong  aboliAhing  duties  of  tonnage  and 
port  charges.  Such  an  interpretation  of  the  act  of  July,  1846, 
involves  a  departure  from  a  point  in  our  commercial  system 
which  has  never  been  yielded  to  any  nation,  except  when  re- 
dprocaliy  done,  or  where  a  compensating  advantage  has  been 
gained  by  doing  so,  which  was  supposed' to  be  the  case  in 
our  treaty  with  France  of  1822.  With  Portugal  there  was  no 
such  inducement  The  plaintiff  in  error  relies  upon  tiie  second 
article  of  the  treaty  with  Portugal  in  coanection  with  the  tariff 
act  of  July,  1846,  and  upon  nothing  else.  They  do  not  avail 
for  his  purpose.  The  suggestion  tiiat  such  an  interpretation 
may  be  given  to  the  act,  because  it  might  have  been  the  inten- 
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tion  to  ffivc  the  consaroption  of  coffee  duty  free  to  the  people 
of  the  United  States,  is  not  at  all  probable*    It  surrenders  a 

Erinciple  more  important,  —  one  upon  which  the  United  States 
ave  invariably  acted,  —  not  to  grant  an  indirect  trade  to  our 
ports  to  any  nation  by  which  it  is  not  reciprocated. 

Our  conclusion  in  this  case  affirms  what  has  been  the  un- 
varying policy  of  the  United  States  since  they  began  as  a 
nation  their  commercial^  intercourse  with  other  nations.  Its 
effects  upon  our  own  interests  have  been  beneficial ;  its  influ* 
ence  upon  other  nations  has  been  ultimately  decisive  and  suc- 
cessful. 

Perhaps  it  is  not  too  much  to  ^y, — however  much  the 
changed  political  and  productive  condition  of  nations,  during 
the  last  half-century,  may  have  aided  in  liberalizing  navigation 
between  them,  — that  it  would  not  have  been  what  it  now  is, 
if  it  had  not  been  for  the  stand  taken  by  the  United  States,  in  te- 
spect  to  navigation  and  commerce,  as  early  as  1785,  which  has 
been  kept  ever  since.  Its  basis  was  to  ask  for  no  exclusive 
privileges  and  to  grant  none,  —  to  offer  to  all  nations,  and  to 
ask  from  them,  that  entire  reciprocity  of  navigation  which  is 
made  by  each  carrying  to  the  other,  in  its  own  vessels,  its 
own  productions  and  those  of  all  nations,  without  regard  to 
the  places  from  which  they  may  be  shipped,  upon  the  same 
terms,  both  as  to  vessels  and  cargoes,  as  the  vessels  of  each 
nation  may  take  them  to  its  own  ports.  One  great  object 
has  been  to  produce  such  relations,  either  by  corresponding 
legislation  or  by  treaties;  the  latter  being  preferred,  as  legisla- 
tive liberty  to  trade  is  too  varae  and  uncertain  to  secure  to  a 
nation  all  the  advantages  of  its  own  commercial  condition. 
Thirty  years,  however,  passed,  before  our  proposals  made  any 
impression  upon  the  restricted  navigation  system  of  Europe, 
and  then  only  partially  so.  During  all  that  time  our  vesaiels 
could  only  take  to  the  countries  with  which  we  traded  the  pro- 
ductions of  the  United  States.  Even  that  could  not  be  done 
to  many  of  the  ports  and  colonies  of  other  nations.  Repeated 
efforts  were  made  to  get  for  our  vessek  a  larger  cairying 
trade,  by  offers  to  all  nations  of  the  same  reciprocity. 

It  may  be  said,  as  it  has  been,  that  our  liberal  views  were 
forced  upon  the  United  States,  by  the  necessities  of  their  com- 
mercial condition  at  the  close  of  the  Revolutionary  war.  It  may 
be  6o;  but  the  remark  admits  the  restraints  that  were  upon 
navigation  between  nations,  and  it  cannot  be  denied  that  the 
application  of  tlicm  (o  the  United  States  brought  its  appro- 
priate wisdom. 

Our  views  upon  commerce  and  navigtUion  wcse  a  part  and 
parcel  of  the  intellect  and  spirit  oi  our  men  of  that  day,— 
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made  what  they  were  by  the  great  events  in  which  they  had 
borne  their  parts,  and  the  difficulties  which  they  saw  were  to 
be  overcome  before  their  country  would  be  put  upon  a  com- 
mercial equality  with  other  nations.  The  trade  which  the 
States  as  colonies  had  been  allowed  with  the  other  colonies  of 
England  was  cut  off  by  our  separation ;  that  with  the  mother 
countrv  was  subjected  to  the  rigid  exclusions  of  the  third  sec- 
tion of  the  navigation  act  of  Charles  II.  chap.  12.  The  Eng- 
lish system,  too,  in  respect  to  navigation,  had  been  adopted  by 
the  other  nations  of  Europe,  with  very  slight  exceptions,  which 
can  scarcely  be  said  to  have  been  relaxations.  Heavy  duties 
were  laid  upon  our  vessels  and  their  cargoes  by  all  of  them. 
The  trade  and  navigation  of  the  United  States  with  all  parts 
of  the  world  were  altogether  permissive, — such  as  each  nation 
chose  to  allow  upon  its  own  terms.  Our  treaty  stipulations  at 
that  time  with  France,  the  Netherlands,  and  Sweden  were  not 
exceptions  of  any  value.  The  only  bene&t  from  them  was,  that 
the  commerce  and  navigation  of  the  United  States  could  not 
be  burdened  more  than  that  of  any  other  foreign  nation.  With 
Great  Britain,  Spain,  Portugal,  and  Denmark  there  was  not 
even  that  reciprocity.  In  such  a  state  of  things,  the  United 
States  began  their  career  as  a  nation.  How  changed  our  con- 
dition now ! 

Our  views  upon  commerce  were  promulgated  in  the  state 
papers  of  that  day.  As  early  as  1785,  Mr.  John  Adams,  then 
representing  the  Urjited  States  in  England,  proposed  a  recip- 
rocation of  trade  in  the  produce  and  manufactures  of  both  ha- 
tions,  and  in  foreign  produce  in  the  vessels  of  each,  upon  the 
same  terms  and  duties,  upon  the  vessels  and  their  cargoes,  as 
national  vessels  might  pay.  His  proposals  were  rejected,  with 
a  refusal  to  make  any  commercial  treaty  with  the  United 
States.  Mr.  Adams  says,  in  a  letter  to  Mr.  Jay,  dated  London, 
2l8t  October,  1785, — "  This  being  the  state  of  things,  you  may 
depend  upon  it  the  commerce  of  Am  ica  will  have  np  relief  at 
present,  nor,  in  my  opinion,  ever,  until  the  United  States  shall 
have  generally  passed  navigation  acts.  If  this  measure  is  not 
adopted  we  shall  be  derided,  and  the  more  we  suffer  the  more 
will  our  calamities  be  laughed  at  My  most  earnest  exhorta- 
tion to  the  States,  then,  is,  and  ought  to  be,  to  lose  no  time 
in  passing  such  acts."  The  temper  of  the  times  concerning 
navigation  and  commerce  generally,  and  towards  the  United 
States  especially,  had  been  previously  shown  in  Parliament  by 
its  rejection  of  Mr.  Pitt's  bill  ^<  to  permit  vessels  belonging  to 
citizens  of  the  United- States  to  go  into  the  ports  of  the  West 
India  islands,  with  goods  or  merchandise  of  American  originy 
and  to  export  to  the  United  States  any  merchandise  or  goods 
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whatever,  subject  only  to  the  same  duties  and  charges  as  if  they 
had  beea  the  property  of  British  natural-born  sabjects,  and  had 
been  exportea  and  imported  in  British  vessels."  Afterwards 
American  vessels  were  altogether  excluded  from  the  British 
West  Indies,  and  the  staple  productions  of  the  United  States 
could  not  be  carried  there  even  in  British  vessels. 

The  exhortation  of  Mr.  Adams  had  been  disregarded  by  most 
of  the  States.  Some  of  them  adopted  his  recommendations, 
but,  as  others  refused  to  concur,  they  were  unavailing.  The 
statesmen  of  England  knew  that  it  would  not  be  generally 
done  by  the  States,  and  thought,  rightly  too,  that,  as  Congress 
had  not  the  ^wer  by  the  Articles  of  Confederation  to  pass 
national  countervailing  restrictions,  England  might  trade  with 
some  of  the  States  directly,  and  through  those  indirectly  with 
the  rest  of  them,  upon  her  own  terms.  It  was  also  truly  said, 
in  reply  to  our  offers  to  negotiate,  that  in  a  confederacy  of 
States,  without  plenary  power  to  regulate  their  trade  and  nav- 
igation conjointly,  it  would  be  difficult  to  make  and  to  exercise 
treaty  commercial  arrangements  between  them.  This  result 
awakened  the  American  people  to  the  full  extent  of  their  actual 
an4  prospective  commercial  condition.  Greater  efforts  were 
made  to  get  the  States  to  pass  connectively  countervailing 
restrictions.  They  were  urged  to  do  so  by  every  argument 
which  could  be  drawn  from  these  foreign  restraints  upon  com- 
merce which  had  already  pressed  the  known  enterprise  of  the 
American  people  almost  into  inaction,  —  by  all  that  aggrava- 
tion of  commercial  distress  which  would  inevitably  follow  from 
the  legislation  of  Great  Britain  in  respect  to  American  com- 
merce since  1783,  unless  it  was  resisted.  The  newspaper  es- 
says of  that  day  upon  the  subject  will  amply  compensate  a 
perusal  of  them.  Without  such  a  perusal,  and  a  careful  at- 
tention to  the  acts  of  Parliament  preceding  that  of  the  28th 
George  IIL  ch.  6,  in  connection  with  tHat  act,  no  one  can  have 
an  historical  idea  of  American  commerce,  or  of  those  causes 
which  so  much  lessened  the  harmony  of  feeling  between  the 
two  najbions  for  so  many  years  afterwards ;  now  no  longer  felt, 
and  lost  in  the  interest  which  both  have  in  preserving  their 
present  liberal  commercial  intercourse. 

Still  the  States  did  not  pass  countervailing  restrictions.  On 
that  account  more  than  any  other,  those  conventions  were  held 
which  happily  terminated  in  the  present  Constitution  of  the 
United  Stetes.  The  first  countervailing  act  under  it  attracted 
the  attention  of  the  nations  of  Europe,  particularly  of  the 
statesfmen  of  Great  Britain.  The  advantages  which  they  had 
in  our  former  national  condition  were  lost.  An  English  writer 
says  the  acts  passed  by  the  first  Congress  that  met  under  the 
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new  form  of  government,  imposing  discriminating  tonnage 
duties,  did  not  escape  the  notice  of  British  statesmen.  Their 
injorious  efiects  upon  the  navigatin^interest  of  Great  Bcftain 
were  at  once  perceived  by  them.  They  saw  that  American 
commerce  was  no  longer  at  the  mercy  of  thirteen  distinct  lee- 
islatures,  nor  subject  to  the  control  of  the  king  and  counciL 
As  early  as  September,  1789,  therefore,  the  acts  imposing  those 
duiies  were  relerred  to  the  lords  of  the  Board  of  Trade.  The 
sam^  committee  was  afterwards  instructed  to  consider  and  re« 
port  what  were  the  proposals  of  a  commercial  nature  it  would 
be  proper  for  the  government  to  make  to  the  United  States, 
In  January  following,  the  committee  made  a  report  upon  the 
subject  of  American  dutiefs,  and  also  upon  the  general  subject 
of  the  commercial  relations  between  the  two  countries.  The 
report  was  drawn  up  by  Mr.  Jenkinson,  then  Baron  Hawkes- 
bmv,  afterwaid  Lor^  IJyeipQol 

On  the  subject  of  a  commercial  treaty,  especially  ib  respect 
to  navigation,  it  states,  —  "  After  a  full  consiaeration  of  all  that 
has  been  offered  on  the  subject  of  navigation,  the  committee 
think  that  there  is  but  one  proposition  which  it  would  be  ad- 
visable for  the  mii  isters  of  Great  Britain  to  make  on  this,  heitd 
to  the  government  of  the  United  States,  in  a  negotiation  for.  a 
commercial  treaty  between  the  two  countries ;  viz.  that  British 
ships  trading  to  the  ports  of  the  United  States  should  be  treat- 
ed, with  respect  to  the  duties  upon  tonnage  and  imports,  in 
like  manner  as  the  s^ips  of  the  United  States  shall  be  treated 
in  the  ports  of  Great  Britain;  and  also,  if  Congress  should 
propose,  as  it  certainly  will,  that  this  principle  of,  equality 
should  be  extended  to  our  colonies  and  islands,  and  that  the 
ships  of  the  United  States  should  be  there  treated  as  British 
ships,  it  should  be  answered  that  this  demand  cannot  be  admit- 
ted even  as  a  subject  of  negotiation." 

These  extracts  from  that  report  show  that  the  statesmen  of 
Great  Britain  did  not  entertain  the  liberal  notions  of  trade  and 
navigation  which  then  prevailed  in  the  United  States.  They 
were  brought  up  under  an  opposite  policy,  which  had  long  pre- 
vailed,—  probably  very  proper  at  first,  as  a  war  measure,  to 
break  up  the  carrying  trade  of  the  Dutch,  the  great  rival  of 
Great  Britain;  but  it  had  become  with  most  of  her  writers  and 
public  men  a  fixed  principle  of  the  protection  which  each  na- 
tion should  give  to  its  trade  and  navigation  against  the  compe- 
tition of  other  nations.  We  do  not  intend  to  enter  upon  that 
discussion.  But  in  confirmation  of  those  differences  of^opinion 
concerning  trade  and  navigation  which  at  that  time  existed 
between  American  and  British  statesmen,  we  refer  to  Lord 
Sheffield's  contemporary  strictures  on  the  necessity  of  in  viola- 
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bly  preserving  tfae  navigation  and  colonial  system  of  Great 
Britain. 

Pursuing  the  point,  however,  that  the  stand  originally  taken 
by  the  United  States  has  contributed  to  the  present  extended 
reciprocity  of  navigation  between  nations,  we  remark  that  the 
example  of  England  to^rds  the  United  States  had  directed 
the  commercial  policy  of  all  the  other  nations  of  Europe  with 
which  the  United  States  then  traded.  The  utmost  that  could 
be  gained  from  France,  Spain,  Portugal,  the  Netherlands,  Den- 
mark, and  Sweden  was,  that  our  commerce  with  them  should 
be  put  upon  the  footing  of  the  most  favored  nation.  That, 
however,  was  very  short  of  what  the  United  States  had  pro- 
posed to  Great  Britain  and  th^  other  nations  just  mentioned. 

Those  nations,  yielding  to  the  commercial  supremacy  of 
Great  Britain,  had  not  then  made  an  effort  to  release  them- 
selves from  it  Nor  were  they  in  a  condition  to  do  so.  In 
three  years  afterwards,  the  intelligence  and  enterprise  of  the 
United  States,  unsubdued  by  past  failures,  induced  them  to 
renew  their  efforts  to  gain  a  more  extended  trade  and  naviga- 
tion. Mr.  Jefferson,  then  Secretary  of  State,  made  a  report  to 
Congress  upon  the  subject.  It  has  the  abiHty  of  every  paper 
written  by  him  in  his  long  political  c^ureer.  Mr.  Forsyth  says 
that  it  suggested,  "  First,  friendly  arrangements  with  the  several 
nations  with  whom  the  restrictions  existed,  or  separate  acts  of 
our  legislation  to  counteract  these  defects.  The  end  proposed 
to  be  attained  by  the  first  would  have  been  a  free  commerce 
of  exchange  between  the  different  nations  in  those  descriptions 
of  commodities  which  nature  bad  best  fitted  each  to  produce, 
subject  to  such  modifications  as  purposes  of  revenue  might 
render  necessary;  and  it  was  supposed  that  its  operation  would 
be  an  exchange  of  the  raw  materials  then  produced  in  the 
United  States,  either  for  manufactures  which  had  received  the 
last  finish  of  art  and  industry,  or  mere  luxuries.  Failing  this,  the 
alternative  of  statutory  prohibitions  and  countervailing  duties 
and  regulations  was  to  be  applied."  (Report  of  the  Secretary 
of  State  to  the  Senate,  30th  December,  1839.)  Upon  the  ear- 
lier state  papers  and  newspaper  essays  already  mentioned,— 
the  report  of  Mr.  Jefferson,  another  by  Mr.  BLamilton  (which 
preceded  it),  and  the  proposals  of  Mr.  Adams  in  1785,  —  we 
rest  our  assertion  that  the  United  States  were  in  advance  of 
other  nations  in  respect  to  the  principles  by  which  commerce 
and  navigation  should  be  conducted  between  nations.  The 
refusal  of  Great  Britain  to  meet  our  proposals  in  a  correspond- 
ing spirit  proves  it.  From  what  has  been  said,  it  must  be 
admitted,  also,  that,  from  the  beginning,  the  countervailing 
commefdal  legislation  of  the  United  States  has  been  strictly 
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retaliatory.  If  further  proof  of  either  were  wanting,  it  may  be 
fornid  in  the  correspondence  of  Mr.  Jay,  connected  with  his 
negotiation  of  the  treaty  of  1794  with  Great  Britain,  and  in 
the  treaty  itself.  As  all  of  us  know,  the  restictions  which 
were  put  upon  our  commerce  by  that  treaty  were  offensive  to 
the  pride  as  well  as  the  interests  of  the  American  people.  But 
being  the  utmost  that  Elngland  would  yield  at  that  time  of  her 
own  long-established  system,  it  was  thought  that  the  exigencies 
of  our  commercial  condition  required  its  ratification.  Kesults 
proved  it  to  be  so.  It  did  not  reciprocate  in  any  way  the  lib- 
eral views  of  commerce  which  had  been  indulged  in  the  United 
States.  But  we  now  know  that  it  was  the  most  that  could  be 
got ;  and  history  not  only  relieves  Mr.  Jav  from  the  complaints 
of  that  day,  but  places  his  memory  far  above  them. 

Notwithstanding  the  failure  of  every  effort  to  place  our  nav- 
igation and  commerce  upon  a  better  footing,  nothing  was  done 
legislatively  by  the  United  Stetes  from  which  it  can  be  si^id 
that  there  was  any  departure  from  the  liberal  policy  which  had 
been .  proposed  to  other  nations.  The  natural  advantages  of 
the  United  States,  the  value  of  our  productions,  and  the  wars 
in  Europe  aiding  the  consumption  of  them,  were  constantly 
overcommg  foreign  exclusions,  and  kept  ^^  forbearing,  if  not 
always  in  good  temper.  In  fact,  except  discriminating  duties 
upon  tonnage  in  favor  of  our  vessels,  to  countervail  such  as  all 
the  nations  of  Europe  had  imposed  in  favor  of  their  own  ships, 
—  several  of  them  intended  to  bear  particularly  upon  American' 
commerce,  —  our  legislation  was,  up  to  that  time,  and  for 
twenty  years  afterwards,  exenjpt  firom  every  interference  with 
a  free  navigation.  In  1812,  as  a  war  measure.  Congress  passed 
an  act  doubling  all  duties  upon  goods  imported  into  the  United 
States,  with  an  additional  duty  of  ten  per  cent  upon  such  as 
might  be  brought  in  foreign  vessels.  The  act  also  increased 
the  duty  upon  Uie.  tonnage  of  foreign  ships  one  dollar  and  fifty 
cento.  That  it  was  strictly  a  war  measure  is  shown  by  its 
Umitotion  to  the  continuance  of  the  war  with  En^nd. 

When  the  war  was  at  an  end,  and  those  in  Europe  had 
ceased  by  the  overthrow  of  Napoleon,  the, United  States  took 
the  earliest  opportunity  to  renew  their  efforts  for  a  more  liberal 
navjfi[ation  than  had  been  at  any  time  allowed  by  the  nations 
of  Europe  with  each  other,  or  with  the  United  States. 

In  March,  1815,  Congress  declared  that  the  discriminating 
duties  laid  by  the  act  of  July,  1812,  upon  foreign  ships  and 
their  cargoes,  were  no  longer  to  be  levied,  when  the  President 
should  be  satisfied  that  the  discrimi/iating  aiid  countervailing 
duties  of  any  foreign  nation  had  been  abolished,  so  far  as  liey 
operated  to  the  disadvantage  of  the  United  States.     When 
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that  declaration  was  made,  or  shortly  after  it,  our  plenipoten- 
tiaries, Mr.  John  Quincy  Adams,  Mr.  Clay,  and  Mr.  GsJlatin, 
wer6  in  London,  engaged  in  negotiating  the  commercial  con- 
vention of  1815  with  En&;land.  It  is  not  doubted  that  the  act 
had  its  influence  upon  the  result.  The  convention  contains 
all  that  the  act  proposes.  It  was  the  first  relaxation  made  by 
Gtreat  Britain  of  her  navigation  laws  in  favor  of  free  navigation, 
and  the  first  step  taken  to  meet  the  liberal  principles  of  com- 
mercial intercourse  which  had  been  proposed  to  all  nations  by 
the  United  States  so  early  in  our  history  as  has  been  already 
stated.  It  secured  national  treatment  u>r  our  vessels ;  equal 
terms  for  cargoes,  whether  imported  or  exported  in  United 
Btates  or  English  ships ;  equal  import  duties  on  the  produce 
of  the  United  States,  as  on  like  articles  the  preduce  of  other 
foreign  nations.  But  it  still  restricted  the  intercourse  between 
the  two  nations  to  the  production  of  either,  —  in  other  words, 
to  the  direct  trade. 

Every  effort  which  had  been  made  by  the  United  States,  for 
more  than  thirty  years,  to  give  and  to  get  an  indirect  trade,  had 
faUed.  Indeed,  the  Ck)ntinental  nations  were  not  only  unwill- 
ing to  make  any  such  arrangement,  but  they  refused  to  accept, 
as  England  had  done,  the  terms  offered  by  the  act  of  the  3d  of 
March,  1815.  It  was  then  determined  to  renew  the  discrimi- 
nating diities  which  that  act  had  modified.  It  was  confidently 
believed,  that,  by  doing  so,  some  of  those  nations  which  had 
disregarded  that  act  would  be  coerced  to  accept  its  terms.  It 
was  done  in  April,  1816 ;  and  in  January  following'  another 
act  was  passed,  subjecting  foreign  vessels  coming  from  any  port 
or  place  to  which  the  vessels  of  the  United  States  were  not 
permitted  to  go  and  trade,  to  a  duty  of  two  dollars  a  ton.  The 
act  was  limited  to  six  months ;  but  in  two  months  afterwards, 
during  the  same  session,  Congress,  believing  that  the  indefinite 
extension  of  it  would  ^ffect  its  object  sooner,  passed  such  a  law. 
Within  the  year,  Prussia,  the  Netherlands,  and  the  Hanse 
Towns,  repealed  their  discriminating  duties  upon  American 
vessels  in  their  ports,  and  their  vessels,  were  consequently  ad- 
mitted into  the  ports  of  the  United  States  upon  corresponding 
terms. 

Much  was  gained,  compared  with  what  had  been  our  carrying 
trade.  Still  the  great  object,  to  get  and  to  give  an  indirect  trade, 
had  failed.  It  had  been  defeated  by  the  refusal  of  England  to 
relax  that  clause  of  the  navigation  act  of  Charles  II.  ch.  12, 
which  prohibited  the  produce  and  manufactures  of  every  for- 
eign country  from  being  imported  into  Great  Britain  except  in 
Britis^h  ships,  or  in  such  as  were  the  real  property  of  the  people 
of  the  country  or  place  in  which  the  goods  were  produced,  or 
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from  which  they  could  only  be  or  were  most  usually  exported. 
The  same  principle  had  been  adopted  by  the  Continental  na- 
tions to  protect  their  own  from  the  superior  mercantile  marine 
of  England.  Its  increase,  too,  of  English  tonnage  and  com- 
merce, its  influence  upon  both  of  the  other  nations  of  Europe, 
and  the  recollection  of  its  ruinous  effects  upon  the  trade  of  the 
Butch,  which  it  was  originally  meant  to  crush,  had  misled  the 
judgment  of  most  European  statesmen  into  th^  conclusion 
that  it  was  an  essential  rej[uIation  to  protect  the  navigation  of 
each  nation  from  the  competition  of  others.  But  the  general 
pacification  of  1815  restored  the  long-suspended  commercial 
mtercourse  between  them',  and  with  it  sounder  views  of  trade. 
It  was  believed,  indeed  it  had  become  known,  that  there  were 
nations  in  Europe  who  had  become  as  anxious  as  the  United 
States  were  to  rid  themselves  of  the  restrictions  imposed  upon 
their  commerce  by  the  English  navigation  act  They  were 
not,  however,  in  a  condition  to  do  so  immediatelv  in  respect  to 
each- other,  or  unitedly  against  the  supremacy"  of  English  nav- 
igation. Besides,  our  overtures  tc  some  of  them  for  an  indi- 
rect trade  had  not  been  met  with  the  promptness  or  decision 
which  had  been  anticipated.  The  time  was  ^vorable  for  more 
efficient  legislation  by  the  United  States  than  had  been  made 
before.  It  was  a  matter  of  doubt  and  hesitation  with  many  of 
our  public  men  what  could  or  should  be  done  in  such  a  crisis. 
Fortunately,  there  were  those  among  them  who  were  more 
decided;  and  Congress  determined  to  adopt  the  clause  of  the 
English  navigation  act  of  which  we  had  always  complained, 
with  this  proviso,  however,  that  it  should  not  be  extended  to 
the  vessels  of  any  foreign  nation  which  had  not  adopted  and 
which  should  not  adopt  a  similar  regulation.  The  proviso  ex- 
plains the  purpose  of  the  act  of  the  1st  March,  1817.  Before 
that  was  passed,  the  United  States  had  not  had  a  navigation 
act.  It  was  not,  however,  followed  for  several  years  by  any 
coincident  result.  But  about  that  time  an  incident  occurred  in 
the  political  world,  which  was  destined  to  change,  in  a  great 
measure,  the  commercial  intercourse  between  nations.  It  was 
the  revolt  of  the  Spanish  American  provinces  from  Spain,  and 
the  recognition  of  them  by  Ijbe  United  States  and  by  England 
as  independent  nations.  Both  were  anxious  to  secure  a  trade 
with  these  new  States.  The  United  States  sought  it  upon 
terms  of  the  most  extended  reciprocity,  both  as  to  vessels  and 
cargoes,  —  England  with  more  commercial  liberality  than  her 
usual  policy,  without,  however,  yielding  that  main  point  of  it 
which  prevented  foreign  vessels  from  having  an  indirect  trade 
to  her  ports.  Indeed,  jbo  fixed  had  that  exclusion  become  with 
the  nations  of  Europe,  that  France,  five  years  afterwards,  would 
VOL.  X.  15 
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not  relinqnisb,  in  her  treaty  with  the  United  Stetes,  her  right  to 
impose  discriminating  duties  upon  cargoes  brought  into  her 
ports,  by  foreign  vessds. 

In  1d25,  the  United  States  reaped  the  first  fruits  of  the  act 
of  March  1,  1817.  Then  a  treaty  was  made  with  Central 
America,  the  .first  known  between  nations,  establishing  that 
reciprocity,  in  respect  to  vessels  and  cargoes,  which  had  been 
offered  forty  years  before  by  the  United  States  to  other  nations, 
and  which  had  for  seven  years  been  tendered  by  the  act  of 
March  1, 1817.  That  treaty  was  followed  by  others.  Russia, 
Austria,  Prussia,  Denmark,  Sweden, .  Sardinia,  Greece,  the 
Hanseatic  cities,  Hanover,  Brazil,  Ecuador,  and  Venezuela  made 
treaties  with  the  United  States  upon  the  same  principle.  The 
vessels  of  each  of  those  nations  were  permitted  .to  carry  into 
the  ports  of  the  other,  without  discrimmating  duties,  the  pro- 
ductions of  any  foreign  country,  whether  they  were  shipped 
from*  the  places  of  production  or  elsewhere.  In  other  words, 
the  vessels  of  the  United  States,  under  those  treaties,  carry  on* 
with  those  nations  an  indirect  trade,  which  they  can  do  in  their 
vessels  to  our  ports.  The  act  of  1817  was  slow  in  producing 
any  arrangement  of  a  like  kind  with  Ghreat  Britain.  But  it 
has  ultimately  done  so.  The  original  interpretation  of  it  by 
Mr.  Secretary  Crawford  having  been  renewed  by  Mr.  Secretary 
Walker's  circular,  afler  an  interruption  of  several  years,  a  ne- 
gotiation was  opened  with  England  upon  the  subject,  which 
resulted  in  giving  to  both  nations  the  full  intention  and  benefit 
of  the  act  of  the  1st  March,  1817.  Its  operation,  as  we  have 
said,  had  been  suspended  for  several  years,  from  some  official 
misapprehension  of  its  import,  when  a  case  occurred  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  in  which  the  learned  judge  who  presided  gave  the 
first  judicial  interpretation  of  the  act  Judge  Betts  in  that  case 
reviews  the  legislative  history  of  the  act  The  question  pre- 
sented in  the  case  of  the  Re(k>rder  and  her  cargo  was,  whether 
an  importation  into  the  port  of  New  York  by  a  British  vessel 
from  London  of  a  quantity  of  silks,  the  production  of  the'  Brit- 
ish possessions  in  India,  was  prohibited  by  the  first  section  of 
the  act  of  Ist  March,  1817.  The  court  decided  that  the  word 
"country"  used  in  the  section  comprehended  the  British  pos- 
sessions in  India,  and  that  consequently  the  importation  was 
lawful  The  learned  judge  took  occasion  also  to  give  his  views 
as  to  the  effect  of  the  proviso  in  the  first  section.  Upon  the 
.publication  of  the  court's  opinion^  the  Secretary  of  the  Treas- 
ury availed  himself  of  its  authority,  in  connection  with  what 
had  been  the  first  interpretation  of  the  act,  and  issued  his  drcu- 
lar  on  the  6th  of  November,  1847,  to  ^he  collectors  and  officers 
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of  the  cnstomsy  directing  them  that^  ^  where  it  is  Batisfactorily 
shown  that  any  foreign  nation  allows  American  vesseby  laden 
with  goods  the  growth,  prodace,  or,  mannfactore  of  any  coun- 
try out  of  the;  United  States,  freely  to  enter  and  land  snch  mer- 
chandise in  any  of  the  ports  of  said  country,  whether  such 
goods  be  carried  directly  from  the  place  of  origin,  or  from  the 
ports  of  the  United  States,  or  from  any  other  country  what- 
soever, the  penalties  of  the  act  of  the  1st  March,  lol7,  are 
not  to  be  enforced  against  the  vessels  of  such  nations  bringing 
like  goods  either  from  the  country  of  production  or  from  the 
ports  of  the  country  to  which  the  vessels  may  belong.''  The 
opinion  of  Judge  Betts  and  Secretary  Walkers  drcuUr  led  to 
a  negotiation,  which  termihated  in  Cheat  Britain  passing,  in 
1849,  the  statute  of  12  and  13  Victoria,  ch.  49,  and  thus  ac- 
complished the  great  purpose  of  our  policy  which  had  been 
proposed  by  the  United  States  to  the  nations  of  Europe,  to 
England  particularly,  in  1785,  by  Mr.  Adams.  The  circular- 
of  Mr.  Meredith  of  the  15th  October  1849,  shows  what  that' 
policy  was,  and  why  it  was  issued.     We  give  it  at  length. 

^  111  consequence  of  questions  submitted  by  merchants  and 
others,  asking,  in  consioeration  of  the  recent  alteration  of  the 
British  navigation  laws,  on  what  footing  the  commercial  gela- 
tions between  the  United  States  and  Great  Britain  will  be 
placed  on  and  after  the  first  day  of  January  next, -^  the  day  on 
which  the  recent  act  of  the  British  Parliament  goes  into  opera- 
tion,—the  Department  deems  it  expedient  at  this  time  to  issue 
the  following  general  instructions  for  the  information  of  the 
officers  of  the  V^ustoms  and  others  interested. 

<<  First  In  consequence  of  the  alterations  of  the  British  nav- 
igation laws,  above  referred  to,  British  vessels,  from  British  or 
other  foreign  ports,  will,  under  our  existing  laws,  after  the  first 
day  of  January  next,  be  allowed  to  enter  our  ports  with  cargoes 
of  the  growth,  manufacture,  or  production  of  any  part  of  the 
world.  ^ 

<<  Second.  Such  vessels  and  their  cargoes  will  be  admitted, 
from  and  after  the  date  before  mentioned,  on  the  same  terms 
as  to  duties,  imposts,  and  charges,  as  vessels  of  the  United 
States  aud  their  cargoes." 

With  such  facts  to  sustain  it  as  have  been  recited,  — and 
they  are  all  official,  —  it  may  very  truly  be  said  that  the  r3ci- 
procity  of  navigation  now  existing  between  nations,  and  partic- 
ularly between  Great  Britain  and  the  United  States,  is  in  a 
great  degree  owing  to  the  perseverance  of  the  United  States  in 
proposing  and  contending  for  it  for  more  than  sixty  years.  It 
cannot,  therefore,  be  said,  as  it  has  been  by  more  than  one  for- 
eign writer,  that,  after  the  American  Colonies  had  established 
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their  independence,  they  set  about  to  form  a  code,  of  navigation 
Jaws  on  the  model  .of  those  of  England.  Those  writers  have 
mistaken  our  legislation  for  our  history,  without  seeking  in  the 
latter  the  causes  of  the  former. 

Discriminating  duties  were  never  laid  by  Congress,  except 
they  were  retaliatory,  and  for  the  purpose  of  coercing  other  na- 
tions to  a  modification  or  repeal  of  their  restrictions  upon  com- 
merce'' and  navigation.  The  leading  point  and  constantiy 
avowed  intention  of  the  United  States  have  been,  to  produce 
that  reciprocity  of  trade  for  the  vessels  of  different  nations 
which  had  been  denied  by  the  nations  of  Europe  for  more  than 
two  hundred  years.  It  was  the  American  system  contradi^ 
tingmshed  from  the  European,  —  the  last  now  happily  no 
longer  so  to  the  extent  of  its  former  and  long-continued  exclu- 
siveness* 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Note. — It  has  been  stated  that  the  opinion  of  Judge  Betts 
and  Secretary  Walker's  circular  led  to  a  negotiation,  which 
terminated  in  Great  Britain  passing,  in  1849,  the  statute  of  12 
and  13  Victoria,  and  thus  accomplished  the  ^eat  purpose  of 
our  policy,  which  had  been  proposed  by  the  United  States  to 
tlie  nations  of  Europe,  and  to  England  particularly,  by  Mr. 
Adams  in  1785.  Mr.  Walker's  circular  of  November  6th,  1847, 
restoring  the  construction  given  to  the  act  of  March  1, 1817,  by 
Mr.  Crawford  having  been  cited,  the  importence  of  the  subject 
wHI  justify  a  reference  to  another  official  document. 

On  the  18th  of  January,  1849,  Mr.  Buchanan,  then  Secre- 
tary of  State,  referred  to  the  Secretary  of  the  Treasury  a  note 
of  the  British  Charg6,  Mr.  Crampton,  requesting  the  views  of 
the  United  States  government,  as.  to  the  effect  here  of  the 
proposed  change  of  the  British  navigation  laws.  In  his  reply 
of  the  31st  January,  1849,  to  the  letter  of  Mr  Buchanan,  Mr. 
Walker,  in  discussing  the  subject,  made  'the  following  rematks. 

<<  The  alterations  in  the  navigation  laws  of  Great  Britain, 
•contemplated  by  the  printed  memorandum  accompanying 
Mr.  Crampten's  note,  if  adopted  to  the  extent  proposed 
therein,  it  is  conceived,  would  remove  most  of  the  restrictions 
and  disabilities  to  which  our  navigation  and  commercial  in- 
terests are  at  present  subjected  in  their  intercourse  with  Great 
Britain  and  her  colonies,  and  if  the  privileges  proposed  by 
the  measure  to  be  accorded  to  her  colonies  should  be  exercised 
in  a  liberal  spirit,  all  the  restrictions  and  disabilities  which 
have  heretofore  attended  our  intercourse  with  said  colonies 
would  be  likely  to  be  removed. 

"  Arbitrary  restirictions  upon  navigation  or  trade  are  as  ad- 
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verse  to  the  liberal  spirit  of  oar  institutions  as  they  are  opposed 
to  our  true  interests.  The  navigation  act  of  the  1st  of  March, 
1817,  was  passed  with  a  view  to  counteract  the  restrictive  pol- 
icy of  other  nations,  and  mainly  in  reference  to  that  of  Great 
Britain,  opelSrating  as  was  alleged  to  the  prejudice  of  our  ship- 
ping and  trade. 

"  In  pursuance  of  the  construction  given  to  the  before-men- 
tioned act  of  1817,  and  its  present  practical  operation,  as  con- 
tained in  the  accompanying  copy  ol  circular  instructions  issued 
to  the  officers  of  the  customs,  under  date  of  the  6th  of  Novem- 
ber, 1847,  it  will  be  perceived  that  its  provisions  are  not  con- 
strued to  prohibit  any  foreign  nation  from  pursuing  the  indirect 
trade  with  the  United  States,  provided  such  nation  does  not 
interdict  the  shipping  of  the  United  States  from  carrying  on  a 
similar  trade  with  her  ports  and  possessions.  Consequently, 
should  Great  Britain  remove  her  restrictions  in  this  particular, 
no  additional  legislation  on  our  part  would  be  necessary  to  ex- 
tend to  her  shipping  the  privilege  referred  to." 

This  official  construction  by  the  Treasury  Department  of  the 
act  of  1st  March,  .1817,  was  conmiunicatea  in  February,  1849, 
by  the  Secretary  of  State,.to  the  British  Charg^,  and  by  him  it 
was  transmitted  to  his  government,  by  whom,  after  full  delib- 
eration and  legal  advisement,  it  was  adopted  as  the  true  in- 
terpretation of  the  act  of  1817.  As  a  consequence,  the  act  of 
Parliament,  before  referred  to,  was  submitted  as  a  ministerial 
measure  by  the  British  Cabinet,  and  became  a  law  early  in 
1849 ;  upon  the  express  assurance  of  the  ministry  that  our  act 
of  1817  would  thus,  proprio  vigore^  be  brought  into  operationi 
the  British  act  being  but  an  acceptance  of  the  terms  of  reci- 
procity in  .the  trade,  direct  and  indirect,  between  the  two  coun- 
tries, tendered  by  the  American  Congress  in  1817.  Mr.  Mere* 
dith,  in  his  circular,  consummated  the  views  of  Mr.  Crawfordi 
Judge  Betts,  and  Mr.  Walker,  and  put  into  effect  the  act  of 
1817;  in  this  way  restoring  the  original  construction  of  it 
which  had  been  gi^en  by  Mr.  Crawford,  but  which  had  been 
suspended  by  a  Treasury  circular  issued  by  Mr.  Forward,  on 
the  6th  of  July,  1842,  upon  an  opinion  given  by  Mr.  Leffar6| 
then  Attorney-Gteneral,  which  was  overruled  by  the  decision 
of  Judge  Betts  in  the  case  of  the  Recorder  and  her  cargo. 

Thus,  after  the  lapse  of  sixty-four  years  from  our  first  offer, 
in  1785,  and  thirty-two  years  from  our  second  offer,  in  1817| 
Great  Britain,  in  1849,  abandoned  her  restrictions  upon  Amer- 
ican vessels,  and  accepted  the  full  reciprocity  in  the  trade, 
direct  and  indirect,  so  long  tendered  to  all  nations  by  the 
United  States. 

15* 
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Order. 

This  cause  camis  on  to  be  heard  on  the  transcript  of  the  rec- 
ord of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  and  was  arfi^ed  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudc^ed  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs. 


William  R.  Hallett  and  Robert  L.  Walker,  Executors  op  Joshua 
Kennedy,  deceased,  John  O.  Aixin  and  Clarissa  his  Wipe,  John 
H.  Hastie  AND  HIS  Wife  Secluda,  Augustus  R.  Meslier  and  his 
Wife,  Mart  Augusta  Kennedy,  Joshua  Kennedy,  James  Inerari- 
TY,  Samuel  Kitchen,  William  Kitc  ^ien,  James  Campbell,  and  the 
Branch  Bank  of  the  State  of  Al/  bama  at  Mobile,  Appellants, 
V.  Sidney  £.  Collins. 

la  order  to  constitute  a  valid  marriage  in  the  Spanish  colonics,  all  that  was  necet- 
saiy  was  Uiat  thero  should  be  consent  joined  with  the  will  to  marrj. 

The  Council  of  Trent,  in  1563,  required  that  marria^  should  be  celebrated  before 
the  parist^  or  other  priest,  or  by  license  of  the  ordinary  and  before  two  or  three 
witnesses.  This  decree  was  adopted  by  the  king  of  Spain  In  his  European  do- 
minions, but  not  extended  to  the  colonies,  in  which  the  rule  above  mentumed,  es- 
tablished b^  the  Partidas,  was  permitted  to  remain  unchanged. 

An  ecclesiastical  decree,  propria  mgore^  could  not  affect  the  status  or  dvil  relatioiis  of 
persons.    Tliis  could  only  be  ejected  by  the  si;prcme  civil  power. 

In  1803,  Collins  obtained  from  the  military  commandant  at  Mobile  a  permit  to.  take 
possession  of  a  lot  of  ground  near  that  place,  and  made  a  contract  with  William  £. 
Kennedy  that  the  latter  should  improve  it,  so  as  to  lay  the  foundation  for  a  perfect 
title,  and  then  they  were  to  divide  the  lot  equally. 

Kennedy's  ownership  of  a  hostile  claim,  whether  held  then  or  acouired  subsequently, 
enured  to  the  joint  benefit  of  himself  and  Collins ;  and  when  Kennedy  obtained  4 
confirmation  of  his  title,  under  the  acts  of  the  commissioners  appoinu^  under  an 
act  of  Congress,  he  became  a  trustee  for  ColUns  to  the  extent  of  one  half  of  the  lot 

The  deeds  utcrwards  made  bv  Kennedy,  under  the  circumstances  of  the  case,  did 
not  destroy  this  trust ;  but  tne  assignee,  having  full  knowledge  of  thie  trust,  must 
be  held  bound  to  comply  with  it. 

This  assignee  obtained  releases,  for  an  inadequate  consideration,  from  the  heirs  of 
Collins,  who  had  just  come  of  age,  were  poor,  and  ignorant  of  their  rights.  These 
releases  were  void. 

Before  Kennedy  conveyed  to  the  assi2:ne6  just  spoken  of,  he  had  conveyed  the  prop- 
erty to  another  person  who  held  it  as  a  security  for  a  debt ;  and  who,  when  the 
debt  was  paid,  transferred  it  to  the  same  assignee  to  whom  Kennedy  had  conveyMd 
it  This  added  no  strength  to  the  title,  but  only  gave  to  this  assignee  a  claim  to 
be  reimbursed  for  the  money  which  he  paid  to  extinguish  the  debt 

The  absence  of  the  complainant  fh>m  the  State,  and  the  late  discovery  of  the  fraud, 
account  for  the  delay  and  apparent  laches  in  prosecuting  his  claim. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
The  controversy  had  its  origin  in  transactions  long  anterior 
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to  the  kcquiaition  of  the  country  by  the  United  States,  and  in- 
volved alBo  the  discussion  of  events  long  afterwards ;  so  that 
the^case  became  very  complicated,  and  the  record  voluminous. 
Bein^  an  appeal  in  cbanceiy,  aU  the  evidence  was  brought  up 
to  this  court.  Instead  jof  giving  a  narrative  of  the  case,  it  ap- 
pears best  to  set  forth  the  grounds  of  complaint  in  the  Ull,  and 
of  defence  in  the  answer. 

The  defendant  in  error,  Sidney  E.  Collins,  was  complainant 
below  in  a  bill  in  equity  against  the  heirs  and  executors  of 
Joshua  Kennedy,  deceased,  Emd  others.      The  bill  sets  forth 
that  the  complamant  is  both  heir  and  deVisee  of  his  late  fie^ther, 
Joseph  Ck)llins,  and  sole  heir-at-law  of  his  deceased  brothers 
George  and  Joseph,  the  co-heirs  and  co-devisees  with  himself 
of  his  father's  estate.    That  Joseph  Collins,  his  father,  had  ob- 
tained a  grant  of  a  certain  lot  of  land  from  the  Spanish  gov- 
ernment, m  or  near  the  city  of  Mobile.     That  William  E. 
Kennedy  claimed  an  interest  in  the  same  lands,  through  a 
ffrant  to  one  Alexander  Baudain.     That  on  the  21st  of  Novem- 
ber, 1806,  Collins  and  Kennedy  entered  into  an  agreement  to 
divide  the  land  between  them ;  Kennedy  to  have  the  northern 
half^  andrCoUins  the  southern ;  Kennedy  covenanting  <<  to  im- 
prove the  lot  by  fencing  and  ditching  so  that  it  might  not  be 
forfeited."    That,  in  pursuance  of  this  agreement,  'Kennedy  held 
possession  of  the  lot,  and  made  the  necessary  improvements, 
during  the  time  that  Spain  held  possession  of  the  territory. 
That  when  it  came  into  possession  of  the  United  States,  the 
Collins  and  Baudain  permits  Jor  claims  were  both  laid  before 
the  commissioners.     That  the  first  report  of  Mr.  Crawford,  the 
commissioner,  wa^  unfavorable  to  both.     That  Collins  being  at 
this  time  dead,  his  claim  was  not  revived  by  Kennedy,  but  it 
was  renewed  under  the  Baudain  ^nt  alone,  and  in  July,  1820, 
a  favorable  report  was  made  in  favor  of  Kennedy  in  virtue  of 
the  Baudain  grant,  and  the  legal  title  confinned  in  him  by  the 
act  of  the  8th  of  May,  1822.    Thiett  in  the  ndean  time,  to  wit, 
on  the  second  day  of  March,  1820,  a  deed  was  made  by  W.  K 
Kennedy  reciting  the  original  a^eement  between  Collins  and 
himself,  and  conveying  the  southern  half  of  the  lot  to  James 
Inerarity,  the  administoator  of  Collins,  for  the  use  of  the  estate, 
with  a  covenant  for  farther  assurance  to  Inerarity  or  the  heirs 
of  Collins,  9n  the  issuing  of  the4)atent  for  the  land.     The  bill 
also  charges,  that  about  this  time  W.  E.  Kennedy  became  very 
intemperate ;  that  his  brother  Joshua,  who  had  unbounded  in- 
fluence over  him,  and  was  a  witness  to  the  deed  to  Inerarity, 
and  acquainted  with  the  title  of  Collins's  heirs  in  the  property, 
contrived  a  scheme  to  defeat  it  and  defraud  the  heirs.     That  in 
pursuance  thereof  he  obtained  a  deed  from  W.  K  Kennedy  to 
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Samuel  Kitchen,  bis  father-in-law,  for  the  Collins  half  of  the 
lot,  antedated  so  as  to  appear  to  be  prior  in  date  to  the  deed 
to  Inerarity.  That  Joshua  Kennedy  transacted  the  business  in 
Kitchen's  name,  at  first  without  his  (Kitchen's)  knowledge,  and 
paid  the  consideration,  if  any  was  paid,  and  afterwards  took  a 
transfer  from  Kitchen  to  himself^  for  a  nominal  consideration. 
That  in  1824,  in  further  pursuance  of  the  same  scheme,  he  pro- 
cured a  deed  from  W.  E.  Kennedy  for  all  his  property,  and, 
among  other  things,  a  daim  or  grant  from  the  Spanish  govern- 
ment to  one  Price,  of  a  very  suspicious  character,  which  had 
been  rejected  by  the  commissioners.  That  having  succeded  in 
obtaining  a  confirmation  of  the  Price  claim  in  1829,  he  sur- 
veyed it  over  the.  daim  of  Baudain  previously  confirmed  to  W. 
K  Kennedy  in  right  of  Baudain,  in  1822,  and  took  a  patent 
imder  it  That  this  was  done  for  the  purpose  of  complicating 
uie  title  and  defrauding  the  heirs  of  Collins.  The  bill  charges, 
also,  that  Joshua  Kennedy,  in  further  prosecution  of  this  scheme, 
had  6ertain  proceedings  entered  on  the  docket  of  the  Circuit 
Court  of  Mobile  in  the  name  of  William  Kitchen  against 
James  Inerarity,  and,  without  bill,  answer,  or  pleadings  of  any 
kind  to  furnish  any  key  to  the  daim  of  Kitchen,  a  decree  was 
entered,  in  pursuance  of  which  Inerarity  made  a  deed  to  Kitchen 
for  the  Collins  half  of  the  land,  in  consideration  of  Kitchen 
paying  to  him  a  debt  claimed  by  Forbes  &  Co.  (of  which  firm 
Inerarity  was  a  partner)  against  CoUins's  estate,  amounting  to 
the  sum  of  ^  2,233 ;  the  property  conveyed  being  then  worth 
$  75,000,  and  now.  $  200,000.  That  having  thus  complicated 
the  titie  of  the  heirs  of  Collins  to  the  land  in  dispute,  Joshua 
Kennedy  applied  to  Ghsorge  and  Sidney  E.  Collins,  the  heirs, 
as  soon  as  they  came  of  age,  representing  that  their  daim  was 
of  no  value  whatever,  and  utterly  hopeless,  but  that,  for  the  sake 
of  peace  and  quieting  his  title,  William  Kitchen  was  willing  to 

£'ve  them  each  the  sum  of  $  1,000.  That  by  means  of  these 
iudulent  misrepresentations  he  obtained  deeds  from  them  to 
Kitchen  releasing  their  claims.  That  William  Kitchen  was  a 
brother-in-law  of  Joshua  Kennedy,  and  a  young  man  without 
means  residing  in  the  family  of  Kennedy,  and  his  name  was  used 
by  hitn  for  a  cover;  and  that  he  took  a  conveyance  from  Kitchen 
as  soon  as  the  complete  titie  was  supposed  to  be  thus  fully 
vested  in  him  by  these  fraudulent  schemes  and  contrivances. 

The  bill  prays  for  a  conveyance, of  ,the  land,  and  an  account 
of  rents  ana  profits. 

The  matters  of  defence  set  forth  in  the  several  answers  of 
the  defendants,  and  relied  upon  in  the  argument  of  the  case, 
were  substantially  as  follows :  — 

1.  That  the  will  of  Joseph  Collins  was  not  properiy  proved. 
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2.  That  the  complainant  and  his  brotbeni  were  illegitimate, 
and  therefore  incapable  of  inheriting  from  their  father  or  .from 
one  another. 

3.  That  Collins  had  no  valid  claim  to  the  property.  That 
his  concession  was  abandoned  after  its  rejection,  and  no  pos- 
session ever  taken  under  it,  nor  any  atteitipt  made  by  Ck)llins 
or  his'heirs  to  obtain  a  title  under  it. 

4.  That  Joshua  Kennedy  held  the  lot  under  a  grant  from 
the  Spanish  government  to  Thomas  Price,  and  a  confirmation 
of  the  same  by  the  United  States,  and  a  patent  issued  in  1837. 

5.  That  the  deed  to  Inerarity  was  ^ a. special  transaction,^ 
and  not  a  recognition  of  title  in  Collinses  heirs,  given  to  enable 
Inerarity  to  recover  a  debt  due  from  Ck>llins's  estate  to  John 
Forl>es  So  Co.,  <»  as  a  compromise."  That  the  deed  to  Samuel 
Kitchen  was  pri<»r  in  date  to  that  of  Inerarity.  That  Kitchen 
was  a  bond  fide  purchaser  without  notice ;  that  he  paid  for  the 
land  through  Joshua  Kennedy,  who  was  indebted  to  him ;  and 
that  in  pursuance  of  his  purchase  Kitchen  took  possesei<m  of 
the  lot  and  made  improvements,  and  afterwards  gave  Joshua 
Kennedy  a  written  obligation  to  convey  to  him ;  and  that  the 
^transaction  was  closed"  in  1834,  by  his  makinff  a  deed  to 
William  Kitchen  at  the  reauest  of  Joshua  Kenned^. 

6.  l%at  the  title  of  Ck>llins,  whatever  it  was,  if  any,  was 
extinguished  and  transferred  to  William  Kitchen  by  the  deed 
of  Inerarity  made  under  a  decree  of  the  court,  and  in  consid* 
eration  of  the  payment  of  the  debt  claimed  by  Inerarity  in  be- 
half of  Forbes  &  Co.  against  Collins's  estate. 

7*. That  the  claim  of  complainant  was  extinguished  by 
his  own  release  and  that  of  his  brother  to  William  Kitchen 
for  a  consideration  paid  by  Joshua  Keimeck. 

8.  And  lastly,  the  answers,  denying  all  firaud,  insist  that  the 
full  value  of  the  property  was  paid  by  Kenned  v  to  the  admin- 
istrator and  heirs;  and  that  the  sale  and  releases  so  made 
have  been  acquiesced  in  by  complainant  for  many  years,  with- 
out anv  offer  to  return  the  consideration  or  annul  the  deeds, 
until  after  the  death  of  Joshua  Kennedy. 

The  immense  mass  of  evidence  taken  under  the  authority 
of  the  Circtfit  Court  occupied  a  printed  volume  of  nearly  fi\  e 
hundred  pages.  The  following  is  an  abstract  of  the  points, 
which  the  complainant  sought  to  establish.  It  is  hot  necessary 
to  refer  to  the  evidence  in  support  of  each  point. 

1.  That  the  plaintiff  claimed  the  south  half  of  the  Bau- 
d^  claim  in  Mobile  as  the  devisee  of  his  father,  and  the 
heir  of  two  brothers,  under  a  Spanish  grant  to  his  father  and 
articles  of  agreement  between  his  father  and  William  E.  Ken- 
nedy, and  possession  under  them,  and  a  de^d  confirmatory  of 
them. 
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S.  That  the  title  of  Alexander  Bandain  became  perfect  by 
the  confirmation  of  the  United  Statte,  under  an  act  of  Ck)n- 
gresB  dated  8th  May,  1822,  relative  to  claims  of  lots  in  Mobile. 

3.'  That  a  fraud  was  practised  in  the  deed  made  by* William 
E.  Kennedy  to  Samuel  Kitchen,  and  that  Joshua  Kennedy  was 
a  p&rty  to  it      . 

4.  The  participation  of  Joshua  Kennedy  in  the  preparation 
of  the  deed  to  Samuel  Kitchen,  his  beneficial  interest  in  that 
deed,  and  his  conception  of  the  fraudulent  design,  are  shown  by 
the  use  that  was  made  of  it,  by  the  relations  betweeii  the  par- 
ties, and  by  the  fact  that  all  the  benefits  flowing  from  it  came 
to  him. 

5.  That  Joshua  Kennedy  brought  forward  the  claim  of 
Price,  for  the  fraudulent  purpose  of  superseding  the  Bandain 
daim,  in  which  Collins  had  an  interest,  and  thus  obtaining  the 
whole  for  himself. . 

6.  That  Kennedy,  after  haying  obtained  a  confirmation  and 
location  of  the  Price  claim,  purchased  from  the  children  of 
Collins  all  their  rights,  under  circumstances  which  show  the 
purchase  to  haye  been  inyalid. 

7.  That  the  deeds  from  the  children  of  CoUins  were  made 
to  William  Kitchen,  and  ought  to  be  set  aside. 

8.  That  William  Kitchen  conveyed  to  Joshua  Kennedy,  who 
obtained  a  patent  in  1837  for  the  Price  claim;  coyering  the 
land  in  which  Collins  had  an  interest. 

0.  That  the  children  of  .Collins  left  the  State  of  Alabama, 
igid  the  fraud  was  not  discovered  until  aiWr  the  death  of 
Joshua  Kennedy  (in  1838),  and  in  the  progress  of  a  suit  which 
ensued  thereupon.  The  plea  of  limitations  therefore  does  not 
apply. 

10.  That  the  purchase  money  paid  to  the  children  of  Collins 
was  greatly  below  the  real  value  of  the  property. 

On-  the  other  hand,  the  points  which  the  defendants  en- 
deavored to  establish  by  the  evidence  were  the  following. 

1.  That  Joseph  K  Collins  was  never  married  to  Elizabeth 
Wilson. 

2.  That  the  agreement  in  1806,  between  William  R  Ken- 
nedy and  Joseph  E.  Collins,  was  not  a  settiement  of  conflicting 
claims  under  the  Baudain  grant 

'  3.  That  Kennedy  had  a,  right  to  waive  the  conditional  con- 
cession from  Collins,  and  throw  himself  upon  his  own  better 
title;  and  that,  in  fact,  he  did  disavow  all  title  derived* from 
Collins. 

4.  That  the  deed  made  in  1820,  from  William  E.  Kennedy 
to  Samiiel  Kitchen,  was  not  fraudulently  made  for  the  benefit 
o(  Joshua  Kennedy. 
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5.  That  the  purchase  made  by  Joshua  Kennedy  from  the 
children  of  CoDins  was  fair  and  bonA  fide;  that  their  interest 
was  only  contingent,  after  paying  their  father's  debts ;  that  the 
property  was  a  marsh  liable  to  be  overflowedi  and  at  the  dis- 
tance of  several  squares  from  the  business  parts  of  the  cii^, 
whose  value  was  entirely  speculative ;  and  that  Kennedy  paid 
as  much  as  their  interest  in  it  was  worth. 

6.  That  Joshua  Kennedy  never  attempted  to  complicate  the 
title  or  obscure  the  rights  of  other  persons. 

7.  That  the  enhanced  value  of  the  property  is  owing  entirely 
to  JoshtCa  Kennedy's  industry  and  judgment  in  reclaiming  ana 
defending  it  at  great  expense;  and  that  a  court  of  ^uity 
should  not  deprive  his  heirs  of  this  advantage  without  clear 
proof  of  fraud* 

It  has  already  been  mentioned,  that  the  evidence  taken  in 
the  cause  was  very  voluminous  to  sustain  the  above  positions 
upon  both  sides,  some  of  which  indeed  are  rather  inferences 
in  law  than  distinct  allegations  of  fact. 

But  the  two  classes  are  so  intermingled  together,  that  it  ap- 
peared impossible  to  separate  them  and  yet  give  a  thorough 
explanation  of  the  case. 

On  the  13th  .of  April,  1847,  the  cause  came  on  for  argu- 
ment in  the  Circuit  €k>urt,  which  xenderied  the  following  de- 
cifeeiviz.:— 

^  Sidney  E.  CJollins  v.  The  Heibs  and  Executobs  of 

Joshua  Kennedy. 

^  This  cause  this  day  came  on  to  be  heard,  and  it  is  brdered, 
adjudged,  and  decreed,  that  the  deeds  of  Sidney  E.  QolUns  and 
his  brother,  George  Collins,  to  William  Kitchen,  be  set  aside, 
and  that  the  representatives  of  Joshua  Kennedy  account  for 
the  rents  and  profits  received  from  the  said  south  half  of  the 
said  lot  of  lana,  and  also  the  money  derived  from  the  sale  of  any 
portion  thereof,  together  with  interest  thereon,  and  that  the 
said  representatives  be  allowed  for  all  permanent  improve- 
ments made  on  the  said  land ;  also  the  money  paid  to  Sidney 
K  and  Gteorge  Collins,  with  interest ;  and  that  it  be  referred  to 
the  master  to  take  an  account  betweea  the  parties^  in  con- 
formity to  the  principles  of  this  decree." 

From  this  decree,  the  defendants  appealed  to  this  court 

It  was  argued  by  JUr.  Hopkins^  and  Mr.  Reverdy  Johnson^ 
for  the  appellants,  and  Mr.  J.  A.  Campbell^  for  the  appellee. 
Their  arguments  were  so  blended  of  matters  of  fact  as  deduced 
from  the  evidence  and  matters  of  law  arising  thereupon,  that 
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it  is  impossible  to  make  an  accurate  report  of  them  without 
going  too  much  into  detail. 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court 
It  wiH  not  be  necessary,  in  the  consideration  of  this  case,  to 
notice  particularly  the  great  mass  of  documents  and  testimony 
spread  upon  the  record,  further  than  to  state  the  results  as  they 
affect  the  several  points  raised  by  the  pleadings  and  argued  by 
the  counsel. 

1.  The  first  of  these  in  order  is  that  which  relate|i  to  the 
sufficiency  of  the  probate  of  the  will  of  Joseph  Collins,  under 
whom  the  complainant  claims.  But  as  his  claim  to  two  thirds 
of  the  property  in  dispute  is  through  his  deceased  brothers,  he 
is  compelled  to  remove  the  objection  which  has  been  urged  to 
his  and  their  legitimacy ;  and  if  he  can  succeed  in  this,  and 
thus  establish  his  right  by  descent,  the  decision  of  the  question 
as  to  his  title  by  devise  will  be  unnecessary.  We  shall  there- 
fore proceed  to  examine  the  second  point,  as  to  the  legitimacy 
of  the  complainant. 

2.  It  is  not  denied  that  the  complainant  and  his  deceased 
brothers  Joseph  and  George  were  the  chilcj^n  of  Joseph  Ck>l- 
lins  by  Elizabeth  Wilson,  but  it  is  contended  that  the  parents 
were  never  legally  married. 

The  evidence  on  this  subject  is  as  follows.  Joseph  Collins 
resided  in  the  country  south  of  the  31st  defi;ree  of  north  lati- 
tude, between  the  Iberville  and  Perdido,  and  died  there  about 
the  year  1811  or  1812,  while  that  country  was  still  in  the 
actual  possession  of  the  Spanish  government  In  the  year 
1805  he  resided  in  Pascagoula.  Elizal)eth  "Wilson  resided  also 
in  the  same  place,  and  in  the  family  of  Dr.  White,  who  was 
a  syndic  or  chief  public  officer  in  that  placew  A  contract  of 
marriage  was  entered  into  by  Joseph  Collins  and  Elizabeth 
Wilson  before  Dr.  White,  who  performed  the  maniage  cere- 
mony. The  parties  continued  to  live  together  as  man  and 
wife,  and  were  so  reputed,  till  the  death  of  Collins.  It  is  true 
that  some  persons  did  not  consider  their  marria^  as  valid,  be- 
cause it  was  not  celebrated  in  presence  of  a  pnest,  while  oth- 
ers eYitertained  a  contmry  opinion.  It  is  in  proof  also,  that 
Collins  himself,  when  he  made  his  will,  entertained  doubts  on 
the  subject. 

It  is  *a  matter  of  history,  that  many  marriages  were,  con- 
tracted in  the  presence  of  civil  magistrates,  and  without  the 
sanction  of  a  priest,  in  the  Spanish  colonies  which  have  since 
been  ceded  to  the  United  States.  Whether  such  marriages 
are  to  be  treated  as  valid  by  courts  of  law  is  a  question  of 
some  importance,  as  it  may  affect  the  titles  and  legitimacy  of 
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many  of  the  descendants*  of  the  early  settlers.  It  is  not  the 
first  time  that  it  has  arisen,  as  may  be  seen  by  the  cases  of 
Patton^.  Philadelphia,  1  Louisiana  Annual  Reports^  98,  and 
Phillips  V.  Gregg,  10  Watta,  158. 

The  question,  then,  will  be,  whether  an  actual  contract 
of  marriage,  made  before  a  civil  magistrate,  and  followed  by 
cohabitation  and  acknowledgment,  but  without  the  presenqe 
of  a  priest,  was  valid,  and  the  offspring  thereof  legitimate,  ac- 
cording to  the  laws  in  force  in  the  Spanish  colonies  previous 
to  their  cession. 

That  marriage  might  be  validly  contracted  by  mutual  prom- 
ises alone,  or  What  were  called  sponsalia  de  presetUi^  without 
the  presence  or  benediction  of  a  priest,  was  an  established 
prjinciple  of  civil  and  canon  law  antecedent  to  the  (Council  of 
Trent  (See  Pothier  du  Contrat  de  Mariage,  Part  II.  ch.  1 ; 
Zouch,  Sanchez,  &c. ;  and  Dalrymple  v.  Dalrymple,  3  Hag- 
gard's Consistory  Reports,  54,  where  all  the  learning  on  this 
subject  is  collected.) 

W  hether  such  a  marriage  was  sufficient  by  the  common  law 
in  England,  previous  to  the  marriage  act,  has  been  disputed 
of  late  years,  in  that  country,  though  never  doubted  here. 
(See  the  case  of  The  Queen  v.  Millis,  10  Clark  &  Fin.  534.) 

On  the  Continent,  clandestine  marriages,  although  they  sub- 
jected the  parties  to  the  censures  of  the  Church,  were  not  only 
held  valid  by  the  civil  and  canon  law,  but  w6re  pronounced 
by  the  Council  of  Trent  to  be  "  vera  matrimonifu^^  But  a  differ- 
ent rule  was  established  for  the  future  by  that  council,  in  their 
decree  of  the  11th  of  November,  1563.  This  decree  makes 
nnir  and  void  every  niatriage  not  celebrated  before  the  parish 
or  other  priest,  or  by  license  of  the  ordinary,  and  before  two  or 
three  witnesses. 

But  it  was  not  within  the  power  of  an  eccleBiastical  decide, 
proprio  viffore,  to  affect  the  stattts  or  civil  relations  of  persons. 
This  could  only  be  effected  by  the  supreme  civil  power.  The 
Church  might*  punish  by  her  censures  those  who  disregarded 
her  ordiniances.  But  until  the  decree  of  the  council  was  adopt- 
ed and  confirmed  by  the  civil  power,  the  offspring  of  a  dandes* 
tine  marriage,  which  was  ecclesiastically  void,  would  be  lield 
as  canonicaUy  legitimate.  In  France  the  decree  of  the  coun- 
cil was  not  promulgated,  but  a  more  stringent  system  of  law 
was  established  by  the  Ordonnance  de  Blois,  and  others  which 
followed  it.  In  Spain  it  was  received  and  promulgated  by 
Philip  the  Second  in  his  European  dominions.  But  the  laws 
applicable  to  the  colonies  consisted  of  a  code  issued  by  the 
douncil  of  the  Indies  antecedent  to  the  Council  of  Trent,  and 
are  to  be  found  in  the  code  or  treatise  called  Las  Siete  Partidas 

VOL.  X.  16 


182  SUPREME   COURT. 

Hallett  et  al.  v.  Collins. 

and  the  Laws  of  Toro.  The  law- of  marriage  as  contained  in 
the  Partidas  is  the  same  as  that  which  we  have  stated  to  be 
the  general  Jaw  of  Europe  antecedent  to  the  council ;  namely, 
"  that  consent  alone,  joined  with  the  will  to  marry,  constitutes 
marriage/'  We  have  no  evidence,  historical  or  traditioBal,  that 
any  portion  of  this  code  w^s  ever  authoritatively  changed  in 
any  of  the  American  colonies ;  nor  has  it  been  shown,  that  in 
the  "  Recopilacion  de  los  Indies"  digested  for  the  government 
of  the  colonies  by  the  order  of  Philip  the  Fourth,  and  published 
in  1661,  nearly  a  century  after  the  Council  of  Trent,  any  change 
was  made  in  the  doctrme  of  the  Partidas  on  the  subject  of 
marriage,  in  order  to  accommodate  it  to  that  of  the  council.  It 
may  be  supposed,  that,  as  a  matter  of  conscience  and  subjection 
to  ecclesiastical  superiors,  a  Catholic  population  would  in  gen? 
eral  conform  to  the  usages  of  the  Church.  But  such  conformity 
would  be  no  evidence  of  the  change  of  the  law  by  the  civil 

Eower.  Indeed,  the  fact  that  the  civil  magistrates  of  Louisiana 
ad  always  been  accustomed  to  perform  marriage  ceremonies, 
where  the  parties  were  Protestants,  or  where  no  priest  was 
within  reach,  is  conclusive  evidence  that  the  law  of  the  Parti- 
das had  never  been  changed,  nor  the  decree  of  the  pouncil  of 
Trent  promulgated,  so  as  to  have  the  effect  of  law  on  this  sub- 
ject in  the  colony.  The  case  of  Patton  v. .  Philadelphia,  aK 
ready  referred  to,  shows  the  opinion  of  the  Supreme  Court  of 
Louisiana  on  this  subject,  which,  on  a  question  relating  to  the 
early  history  and  institutions  of  that  country,  should  be  held 
conclusive. 

3.  These  preniriinary  questions  being  thus  disposed  of,  our 
next  subject  of  inquiry  must  be,  whether  Joseph  Collins  had 
any  right  or  title  to  the  land  in  dispute  whieh  descended  to 
and  vested  in  his  heirs. 

On  the  3d  of  January,  1803,  Joseph  Collins,  who  was  cap- 
tain of  dragoons  and  surveyor  of  the  district,  made  application 
to  Don  Joaquim  de  Osorno,  military  commandant  of  Mobile, 
and  obtained  a  permit^  in  the  usual  form,  to  take  possession  of 
a  certain  lot  of  marshy  ground  therein  described,  near  to  or  in 
the  city  of  Mobile.  The  permit  was  dated  on  the  26th  of  April, 
1803.'  This,  though  merely  an  inception  of  p  title,  was  capable 
of  being  ripened  into  a  legal  title  by  possession  and  improve- 
ment^  which  would  give  him  a  right  to  call  on  the  Intendant- 
General  to  perfect  his  grant  by  acomplete  title.  In  order  to 
keep  up  his  possession  and  improvement  on  this  lot,  Collins 
entered  into  agreement  under  seal,  dated  the  Sl«t  of  November, 
1806,  with  William  E.'Kennedy,  by  which  Kennedy  covenant- 
ed to  improve  the  lot,  "so  that,  by  fencing  and  ditching,. the 
said  lot  may  not  be  forfeited,  and  that  he  will  begin,  to  improve 
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said  lots  immediately.  By  this  agreementi  Collins  was  to 
have  the  south  half  of  the  lot,  and  the  north  half  was  to  be  con- 
veyed to  Kennedy. 

Whether  Kennedy  was  at  this  time  the  owner  of  the  Bau- 
dain  claim  to  the  same  lot,  and  the  compromise  of  their  con- 
flicting claims  was  in  part  the  consideration  of  this  contract,  or 
whether  the  Baudain  claim  was  first  purchased  by  Kennedy  in 
1814,  when  its  transfer  bears  date,  is  a  question  of  no  impor- 
tance in  the  case.  For  it  is  clearly  proved  that  Kennedy  took 
and  held  possession  of  the  lot,  and  made  the  improvements  in 
pursuance  and  under  his  contract  with  Collins.  And  whether 
we  consider  him  as  agent,  partner,  or  tenant  of  Collins,  his  pur- 
chase of  another  claim  would  enure  to  their  joint  benefit.  He 
could  not  use  the  possession  and  improvement  made  for  Col- 
lins to  complete  an  imperfect  and  abandoned  grant  to  Baudain, 
as  was  done,  and  by  such  act  exclude  Collins  from  his  half  of 
the  lot  The  deed  which  Kennedy  afterwards  gave  to  Inera- 
rity  shows  clearly  that  he  entertained  no  such  dbhonest  inten- 
tion. For  after  acknowledging  by  this  deed  his  contract  with 
Collins,  and  stating  his  intention  to  complete  the  title  under 
the  Bandain  permit  or  grant,  he  proceeded  to  substantiate  his 
title  before  the  commissioners  by  proving  the  possession  a^d 
improvements  made  by  him  under  bis  contract  with  Collins  as 
the  meritorious  foundation  of  his  claim ;  and  thus  obtained  a 
favorable  report  from  the  commissioners  tinder  the  Baudain 
grant,  which  had  been  before  rejected  for  want  of  such  proof. 

By  the  act  of  Congress  of  the  8th  of  May,  1822,  §  2,  all 
claims  to  lots  in  the  town  of  Mobile,  on  which  favorable  reports 
had  been  made  by  the  commissioners,  ''founded  on  orders  of 
survey,  requettes,  permissions  to  settle,  or  other  written  evi- 
dence of  claims,  derived  from  either  the  French,  British,  or 
Spanish  authorities,  and  bearih^  date  before  the  20th  of  De- 
cember, 1803,  and  which  ought  m  the  opinion  of  the  commis- 
sioners to  be  confirmed,  were  confirmed  in  the  same  manner  as 
if  the  title  had  been  completed." 

By  this  act,  the  legal  title  to  this  lot  became  vested  in  Wil- 
liam E.  Kennedy.  A  patent  would  be  but  further  evidence 
of  a  title  which  was  conferred  and  vested  by  force  of  the  act 
itself.  Having  thus  obtained  the  legal  title  in  his  own  name, 
Kennedy  required  no  deed  from  Collins  or  his  representatives, 
but  became  seized  thereof  for  his  own  use  as  to  the  northern 
half,  and  for  the  use  of  Collins,  or  in  trust  for  his  heirs,  as  to  the 
southern.  Inerarity  might  have  maintained  an  action  of  cove- 
nant on  his  deed,  and  compelled  him  to  transfer  the  legal  title 
by  a  further  assurance.  There  might  be  some  question,  per- 
haps, iTi^hether  the  legal  estate  did  not  immediately  vest  in  Ine- 
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rarity  by  estoppel  But  as  the  conveyance  is  a  deed  poll,  in 
the  nature  of  a  quitclaim  and  release,  without  a  warranty,  and 
with  a  covenajit  for  further  assurance  to  Inerarity,  or  the  heirs 
of  Collins,  it  most  probably  would  not.  But  for  the  purposes 
of  this  case  the  question  is  wholly  immaterial.  Inerarity,  as  a 
creditor  of  the  estate  of  Collins,  would  have  a  right  to  demand 
the  payment  of  his  debt,  before  he  should  make  a  transfer  to 
the  neurs.  But  whether  as  holder  of  the  legal  or  equitable  es- 
tate in  tru9t,  his  beneficial  interest  amounted  to  no  more. 

Some  objections  have  been  urged  to  the  view  we  have  taken 
of  thift  transaction,  on  the  ground  that  the  contract  made  in 
1806  with  Collins  was  not  binding.  But  although  we  cannot 
perceive  the  right  of  person^  who  have  purchased  the  legal  ti- 
tle from  Kennedy,  with  full  notice  of  the  trust,  to  object  to  a 
contract  which  Kennedy  has  executed,  we  shall  proceed  to  no* 
1^  them.  '  The  first  objection  is,  that  Collins  did  not  sign  the 
indenture  or  articles  of  agreement  of  21st  November,  IjSOo,  and. 
was  therefore  not  bound  to  convey  to  Kennedy ;  and  there  was 
therefore  no  consideration  which  could  make  the  deed  binding 
on  him.  But  the  deed  on  its  face  purports  to  be  an  indenture, 
of  which  Collins,  firom  the  nature  of  the  transaction,  would  be 
holder  of  the  counterpart,  signed  bv  Kennedy.  The  original, 
which  is  signed  by  the  grantor,  would  be  in  possession  of  Ken- 
nedy the  grantee,  who  cannot  object  to  the  validity  of  his  cove- 
nant, because  a  paper  is  not  produced  which*,  if  in  existence,  is 
in  his  own  possession.  Much  less  could  he  be  heard  to  msike 
this  allegation  after  4lie  contract  has  been  executed  by  bis  own 
deed  seiued  and  delivered  in  purauance  of  it 

It  has  been  objected,  also,  that  the  original  contract  with  Col- 
lins was  void  as  against  the  policy  of  the  law.  But  it  was  cer- 
tainly not  against  the  policy  of  the  laws  of  Spain,  under  which 
it  was  made ;  for  it  .was  a  fulfilment  of  the  conditions  of  the 
grant  made  to  Collins.  And  it  cannot  well  be  said  to  be  con- 
trary: to  the  policy  of  the  laws  of  the  United  States,  who  have 
confirmed  the  land  to  Kennedy  inf  virtue  of  the  very  possession 
and  improvements  made  in  pursuance  of  the  contract. 

Thus  far,  then,  we  have  in  1822  the  legal  title  to  the  whole 
lot  vested  in  W.  R  Kennedy,  in  trust,  as  to  the  southern  half, 
for  the  heirs  of  Collins. 

4.  What,  then,  was  the  effect  of  the  deed  made  to  Samuel 
Kitchen,  dated,  or  antedated,  some  two  months  before  the  deed 
to  Inerarity  ? 

The  circutnstances  which  tend  to  show  that  this  deed  was 
made  after  that  to  Inerarity,  and  for  the  purpose,  if  possible,  ^f 
defeating  it,  are  very  strong  and  convindng. 

1st  Joshua  Kennedy,  who  acted  as  the  Agent  for  Kitchen,'  or 
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used  Kitchen's  name  for  bis  own  parposes,  was  a  witness  to  the 
deed  to  Inerarity,  and  *^ade  no  objections  nor  sngeestions  that 
he  had  bonght  and  paid  for  this  lot  a  feW  days  before  as  agent 
of  Kitchen,  —  a  circumstance  not  easily  accounted  foir,  if  such 
had  been  the  fact  2d.  The  deed  to  Kitchen  was  acknowledged 
after  that  to  Inerarity,  at  the  same  time  with  another  deed  from 
W.  E.  Kennedy  to  Joshua  Kennedy,  containing  property  pre- 
viously sold  to  Inerarity,  and  having  the  same  witness,  Diego 
McBoy.  "  And  3clly.  The  frequent  declarations  of  Joshua. 
Kennedy  that  the  object  of  the  deed  made  to  Kitchen,  through 
his  intervention,  was  to  defeat  Inerarity's  claim  to  that  proper- 
ty." And  lastly,  the  fact  that  Samuel  Kitchen  gave  Joshua 
Kennedy  an  obligation  to  convey  the  lot  to  him  on  request; 
which  was  afterwards  fulfilled  by  giving  his  deed  to  William 
Kitchen  for  a  nominal  consideration ;  and  that  William's  name 
was  used  by  Kennedy  for  the  purpose  of  covering  and  complb- 
cating  the  transaction. 

But  it  is  a  question  of  no  importance  in  the  case,  whether 
the  deed  to  Samuel  Kitchen  was  delivered  on  the  day  it  bears 
date,  or  that  on  which  it  was  acknowledged.  He  was  not  the 
purchaser  of  a  legal  title  without  notice  of  a  secret  equity.  The 
rule  with  regard  to  purchasers  of  a  mere  equity  is,  Prior  in  tern' 
pare  potior  injure. 

The  equitable  title  of  Collins,  of  which  the  deed  to  Inerarity 
contained  a  new  acknowledgment,  had  its  origin  at  least  as  far 
back  as  1806.  So  that,  even  if  we  could  bring  ourselves  to  be- 
lieve that  Joshua  Kennedy,  whether  acting  for-Kitchen  or  him- 
self, had  purchased  and  paid  his  money  without  notice  of  the 
title  of  Collinses  heirsi  it  would  not  enable  him  to  defeat  their 
claim.  The  legal  title  first  became  vested  in  W.  E.  Kennedy 
in  1822,  and  passed  by  his  deed  of  1824  to  Joshua  Kennedy, 
with  full  knowled&;e  of  the  trust.  His  attempt  to  defeat  it,  by 
covering  the  land  with  the  vagrant  and  probably  fraudulent 
claim  under  Price;  after  he  had  obtained  the  legal  title  from 
the  United  States,  was  as  unsuccessful  as  the  first,  and  wholly 
inoperative,  except  to  show  the  shifts  and  contrivances  resorted 
to,  in  order  "  to  defeat  Inerarity's  claim." 

6.  We  come  now  to  the  consideration  of  the  val)dlty  of  the 
deeds  of  release  obtained  from  Cteorge  and  Sidney  E.  CoUinSi 
in  1829  and  1830. 

At  this  time  the  property  bad  risen  in  value,  with  a  prospect 
of  a  much  greater  increase ;  and  the  frailty  of  the  title  was 
but  too  transparent  to  a  man  of  the  judgment  and  shrewdness 
of  Joshua  Kennedy,  notwithstanding  the  means  used  to  ob- 
scure it  The  heirs  had  just  come  of  age.  They  were  igno- 
rant of  the  nature  or  value  of  their  title.    Kennedy  is  not  only 
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in  possession  of  their  lane},  but  of  the  legal  title.  He  persuades 
them  to  release  their  title  to  William  Kitchen  f6t  the  sum  of 
one  thousand  dollars  each ;  a  sum  which,  to  young  men  just 
out  of  their  apprenticeship,  poor,  and  ignorant  of  their  rights, 
would  appear  large  and  attractive.  Kennedy  is  well  acquaint- 
ed with  the  nature  and  value  of  their  claim ;  they  are  wholly 
ignorant  of  it  He  informs  them  that  their  claim  is  worthless, 
but  that  Kitchen  was  willing  to  give  them  this  sum  for  the  sake 
of -peace  and  quieting  his  title,  besides,  he  had  so  complicated 
and  covered  up  the  title,  that  it  was  impossible  that  they  could 
comprehend  it,  or  know  the  value  of  their  claim,  if  the  docu- 
ments had  been  laid  before  them.  Under  such  circumstances 
should  a  chancellor  hesitate  in  setting  aside  the  releases,  if  it 
appeared  that  the  title  thus  obtained  was  for  a  consideration 
much  below  the  value  of  the  property  ?  It  needs  no  citation  of 
authorities  to  show  that  deeds  obtained  under  such  circum- 
stances would  be  held  void. 

6.  The  transfer  by  Inerarity  of  the  equitable  trust  title  held 
by  him,  can  add  nothing  to  the  validity  of  Kennedy's  title. 
Whether  transferred  by  him  voluntarily,  or  through  the  medium 
of  a  decree  in  chancery,  can  make  no  difference  in  this  case. 
Nor  is  Inerarity  liable  to  any  imputations  of  collusion  or  im- 
proper conduct  in  the  matter.  He  was  bound  to  transfer  his 
title  to  the  heirs  on  payment  of  his  debt  And  when  their  re- 
leases to  Kitchen  were  produced,  by  which  he  appeared  to  be 
substituted  to  their  rights,  Ineraritv,  who  was  .ignorant  of  the 
means  used  to  obtain  them,  might  justly  believe  that  he  was 
bound  to  convey  to  him.  He  did  so,  after  consulting  counsel, 
and  after  a  decree  in  equity.  Such  a  decree  would  be  made  as 
a  matter  of  course.  But  its  effect  would  only  be  to  substitute 
Kitchen  or  Kennedy  to  the  rights  of  Inerarity.  The  title  would 
be  still  subject  to  the  trust  for  Collins's  heirs,  and  unless  their 
title  was  vested  in  Kennedy  by  these  releases,  he  held  the  land 
•till  subject  to  their  rights.  But  when  the  releases  to  the  heiris 
are  set  aside,  Kennedy  is  entitled  to  recover  the  money  paid  to 
Inerarity,  as  there  is  no  allegation  that  the  debt  claimed  by 
Forbes  &  Go.  ^igainst  Collins's  estate  was  not  justly  due. 

But  before  leaving  this  part  of  the  case,  it  will  be  proper  to 
notice  an  objection  urged  with  bott?  plausibility  in  the  rj*gu- 
ment  The  record  exhibits  much  contradictory  testimony  as  to 
the  value  of  this  property  at  the  time  the  releases  were  execut- 
ed, and  it  has  been  contended  that  Kennedy  paid  the  full  value 
for  it,  being  altogether  over  $  4,000.  After  such  a  length  of 
time,  it  may  be  expected  that  the  estimates  of  witnesses  from 
lecoUeotion  will, differ  widely.  But  when  we  look  at  the  pub- 
lic assessments,  and  the  sales  of  contiguous  property  about  the 
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same  time,  which  are  the  best  tests,  it  would  seem  that  tile 
boast  of  Joshua  Kennedy  himself,  that  "iie  bad  bought  for 
$4,000  property  worth  (40,000,"  was  not  an  exaggeration  of 
the  trath.  But  assuming  the  true  value  to  have  been  one  halt 
that  sum,  and  taking  into  consideration  the  bots  end  citcom- 
stances  already  stated,  we  think  the  Circuit  Couit  was  fully  ju^ 
tified  in  setting  aside  these  conveyances,  and  decreeing  Uiat 
the  defendants  should  account 

7.  The  absence  of  the  complainant  from  the  State,  and  the 
late  discovery  of  the  fraud,  fully  account  for  the  delay  and 
apparent  ladies  in  prosecuting  his  claim,  which  have  beea  ol^ 
jected  to,  on  the  argument. 

The  decree  of  the  coort  below  is  therefore  afiirmed,  bat  with 
this  addition :  "  that  the  master,  in  taking  the  account  of 
rents,  profits,  sales,  &«.,  shall  allow  to  the  defendants  the  sum 

J  aid  to  James  Inerartty  for  his  claim  against  the  estate  of 
Dseph  CoUins." 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now' here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
coats,  and  with  this  addition :  "  that  the  master,  in  taking  the 
account  of  r^nts,  proSts,  sales,  ice,  shall  allow  to  the  deiend- 
^ts  the  sum  paid  to  James  Inerarity  for  his  claim  against  the 
estate  of  Joseph  Collins  " ;  and  that  this  cause  be,  and  the  same 
b  hereby,  remanded  to  the  said  Circuit  Court,  t^  b»  proceeded 
with  in  conformity  to  the  opinion  of  this  court 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Ala- 
bama* 

In  August,  1845,  Sherburne  Sears  brought  an  action  of  treS" 
pass  quare  clausum  fregii^  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  The  short  'note, 
expressive  of  the  cause  of  action,  filed  at  the  time  of  issuing  the 
writ,  declared  it  to  be  '<  as  well  to  try  titles  as  to  recover  dam- 
ages,^ &a,  and  the  declaration  described  a  particular  lot  in  the 
city  of  Mobile,  where  the  trespass  was  alleged  to  have  been 
committed. 

In  April,  1846,  the  counsel  for  the  defendant  moved  the 
court  to  dismiss  the  suit,  because  the  statute  of  Alabama  en- 
titled ^  An  Act  to  abolish  fictitious  proceedings  in  ejectment, 
and  for  other  purposes  therein  mentioned,"  approved  Decem- 
ber 17, 1821,  under  which  the  suit  was  brought,  did  not  extend 
to  the  Circuit  Court ;  and  the  court,  being  of  that  opinion,  dis- 
missed the  suit 

The  plaintiff  sued  out  a  vnrit  of  error,  and  brought  the  case 
up  to  this  court 

It  was  argued  by  Mr.  Sewall^  for  the  plaintiff  in  enor. 

The  ^plaintiff  contends  that  the  action  of  trespass  in  this 
case  was  maintainable  in  the  Circuit  Court  of  the  United 
States  in  Alabama,  and  was  therefore  inoproperly  dismissed. 

1st  Bv  an  act  of  Alabama,  approved  Decejnber  17, 1821,  the 
action  of  trespass  was  substituted  for  thdtof  ejectment  (Clay's 
Dig.)  p.  320,  '§§  43,  44,  45),  and  has  ever  since  remained  a 
remedy  for  trying  the  title  to,  and  .recoyeriil^  possession-  of, 
lands.  It  was  in  force  at  the  time  of  the  passage,  of  the  act 
of  Congress  of  the  19th  May,  1828  (4  Stat  at  Large,  278), 
and  was  therefore  adopted  by  that  act  as  a  part  of  the  /'forms 
and  modes  of  proceedmg  in  suits  "  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Alabama^  Beers- 
V.  Haughton,  9  Peters,  357 ;  Strachen  v^  Clybum,  3  McLean, 
174.  It  is  a  remedy  in.  constant  use  in  Ala^bama^  and  has  been 
before  this  court  in  City  of.  Mobile  v.  Eslava,  16  Peters,  235 ; 
Same  v.  Hallett,  Ibid.  261.  The  declaration  may  be  in  the 
usual  form  of  trespass  quare  clausum  f regit.  Carwue  v.  House, 
6  Ala.  710. 

In  Hagan  v.  Lucasj  10  Peters,  400,  the  Circuit  Court  of 
the  United  States  at  Mobile  entertained  a  suit  for  the  trial  of 
the  right  of  property  under  an  act  of  Alabama  of  the  24th  De- 
cember, 1812,  and  its  judgment  was  aflBbrmed  by  this  court 

2d.  By  the  eleventh  section  of  the  Judiciary  Act  of  24th 
September,  1789  (1  Stat  at  Large,  78),  <"  The  Circuit  Courts 
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have  original  cognizance,  concurrent  with  the  conrts  of  the 
several  Statesi  of  all  suits  of  a  civil  nature  at  common  law  and 
in  equity,"  &c.  Common  law  in  this  act  must  be  taken  in 
contradistinction  to  equity ;  and  may  well  embrace  the  action 
of  ^  trespass,"  applied  by  a  State  statute  as-  a  remedy  for  try- 
ing  the  title  to  land. 

3d.  It  is  a  remedy  in  respect  to  real  estate,  and  the  general 
rul^  is,  that  such  remedies  are  to  be  pursued  according  to  the 
law  of  the  place  where  the  estate  is  situated.  Bobinson  v> 
Campbell,  3  Wheat.  212,  219. 

Ml.  Chief  Justice  TANEY  delivered  the  opinion  ot  tne  court 

The  point  in  this  case  is  a  narrow  one,  and  concerns  only 
the  practice  in  the  Circuit  Court  of  the  United  States  for  the 
Soathem  District  of  Alabama. 

It  appears  th^t  in  1821  an  act  was  passed  by  the  legislature 
of  that  State  to  abolish  fictitious  proceedin&fs  in  ejectment; 
and  to  substitute  in  their  place  the  action  of  trespass,  for  the 
purpose  of  trying  the  titie  to  lands  find  recovering  the  posses- 
sion. 

In  the  case  before  us,  an  action  of  trespass  was  brought  by 
the  plaintiff  in  error  against  the  defendant,  for  the  purpose  of 
recovering  a  certain  parcel  of  land  to  which  he  claimed  titie. 
The  writ  was  indorsed  in  the  manner  required  by  the  statute 
of  Alabama ;  and  the  dedaratioh  was  in  the  usual  form  of  an 
action  of  trespass.  There  does  not  appear  to  have  been  eiihei 
plea  or  demurrer  put  in  by  the  defendant,  nor  any  issue  of  fact 
or  law  joined  between  the  parties.  But  the  defendant  by  his 
coansef  moved  the  court  to  dismiss  the  suit,  upon  the  ground 
that  the  law  of  the  State  was  not  in  force  in  the  Circuit  Court 
of  the  United  States ;  and  the  district  judge  then  holding  the 
Circuit  Court,  being  of  that  opinion,  dismissed  the  suit,  and 
gave  jud£;ment  in  favot  of  the  defendant  for  his  costs. 

This  decision  is  evidentiy  erroneous.  The  act  of  May, 
1828  (4  Stat  at  Large,  278),  in  express  terms,  directs  that  the 
forms  and  modes  of  proceeding  in  the  courts  of  the  United 
States,  in  suits  at  common  law  in  the  States  admitted  into  the 
Union  since  1789,  shall  be  the  same  with  those  of  the  highest 
court  of  original  jurisdiction  in  the  State.  Alabama  is  one 
of  the  States  admitted  since  1789 ;  and  the  act  of  Congress, 
therefore,  makes  it  obligatory  upon  the  courts  of  the  United 
States  to  conform  in  then:  mode  of  proceeding  to  the  law  of  the 
State.  The  law  of  the  State  of  itself,  undoubtedly,  was  not 
obligatory  upon  the  courts  of  the  United  States.  But  it  is 
maoe  so  by  the  act  of  Congress. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed, with  costs. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Conrt  of  the  United  States  for  the  South- 
ern District  of  Alabama,  and  was  argned  by  counsel.  On  con- 
sideration whereof,'  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  for  further  proceedings  to  be  had  therein, 
in  conformity  to  the  opinion  of  this  court,  and  as  to  law  and 
justice  shall  appertain, 


WiLLIAll    E.   WOODBUFF,     PLAINTIFF    IN    ERROR,    V.    FrBDSSICK    W. 

Trapnall. 

In  18.16,  tho  legislatnro  «f  AikanRM  churterAd  a  bank,  the  whole  of  the  capital  of 
which  bclons;ud  to  the  State,  and  the  prestdcnt  and  directors  of  which  w.ero  ap- 
pointed by  thft  G<^n(>.rAl  Aiwembly.  • 

The  twenty-eiffhih  section  proTideu,  *'  that  the  bills  and  notes  of  said  infltitation  shall 
be  received  in  all  payments  of  debts  due  to  the  State  of  Arkansas.'' 

In  January,  1845,  this  twcntv-eigbth  section  was  repealed. 

The  notes  of  the  bank  which  were  in  circnlation  at  the  time  of  this  repeal,  were  not 
sheeted  by  it. 

The  undertaking  of  the  State  to  receive  the  notes  of  the  bank  constitnted  a  oontnel 
between  the  State  and  the  holders  of  these  notes,  which  die  State  was  not  at  Uber- 
tr  to  break,  although  notes  issued  by  the  bank  after  the  repeal  were  not  within 
the  contract,  and  might  be  refused  by  the  State. 

Therefore,  a  tender,  made  in  1847,  of  notes  issued  by  the  bank  prior  to  the  repealing 
law  of  1845,  was  good  to  satisfy  a  jud^ent  obtained  against  the  debtor  by  the 
State ;  and  it  makes  no  difference  whether  or  not  the  debtor  had  the  notes  in  his 
possession  at  the  time  when  the  repealing  act  was  passed. 

This  case  was  brought  up,  by  writ  of  error,  firom  tlie  Su- 
preme Court  of  the  State  of  Arkansas. 

On  the  2d  of  November,  1836,  the  State  of  Arkansas  passed 
an  act  to  incorporate  the  Bank  of  the  State*  of  Arkansas.  The 
capital  was  one  million  of  dollars,  which  was  raised  by  a  sale 
of  the  bonds  of  the  State,  or  by  loiaus  founded  upon  those 
bonds.  The  president  and  directors  were  appointed  by  a  joint 
vote  of  the  General  Assembly.  All  dividends  upon  the  capital 
stock  were  declared  to  belong  to  the  State,  subject  to  the  con- 
trol and  disposal  of  the  legislature. 

The  twenty-eighth  section  was  as  follows,  viz. :  —  "  That  the 
bills  and  notes  of  said  institution  shall  be  received  in  all  pay- 
ments of  debts  due  to  the  3tate  of  Arkansas.'^     The  other 
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sections  of  the  act  were  in  the  asnal  form  of  coitferring  general 
banking  powers. 

In  l§i36,  William  E,  Woodruff  was  electe^  by  the  General 
Assembly  of  Arkansas  Treasurer  of  the  State,  and  on  the  27th 
of  October,  1836,  executed  a  bond  to  James  S.  Conway,  Gov- 
ernor of  the  State,  in  the  penal  sum  of  three  hundred  thousand 
dollars,  conditioned  for  the  faithful  performance  of  his  duties  as 
treasurer.  There  were  seven  sureties,  whose  names  it  is  not 
necessary  to  mention.  The  time  for  which  Woodruff  was  to 
serve  was  two  years,  "  and  until  his  successor  shall  be  elected 
and  qualified."  His  term  of  office  was  thus  from  the  27th  of 
October,  1836,  to  the  25th  of  December,  1838. 

On  the  23d  of  March,  1840,  the  State  of  Arkansas  brought 
a  suit  upon  this  official  bond  against  the  principal  and  sureties 
in  the  Pulaski  Circuit  Court  The^  breach  alleged  was,  that 
Woodruff  had  not  paid  over  to  his  successor  the  sum  of 
$  2,395.18.  It  is  not  necessary  to  trace  the  history  of  this  suit ; 
suffice  it  to  sav,  that  it  eventuated  in  a  judgment  against 
Woodruff  for  $*3,359.22  and  costs. 

On  the  10th  of  January,  1845,  the  legislature  passed  an  act 
relating  to  the  revenue  of  the  State,  the  nineteenth  section  of 
which  provided  that,  "  from  and  after  the  4th  of  March,  1845, 
nothing  shall  be  received  in  payment  of  taxes  or  revenue  due 
the  State,  but  par  funds.*' 

In  the  progress  of  the  suit,  Frederick  W.  Trapnall  had  be- 
come regularly  substituted  in  place  of  the  Attoruey-Qeneral> 
to  conduct  the  suit 

In  .1847,  Trapnall  ordered  an  execution  upon  the  judgment 
which  the  State  had  obtained  against  Woodruff,  who,  on  the 
24tb  of  February,  1847,  tendered  and  offered  to  pay  to  Trap- 
nall the  sum  of  $3,755  in  the  notes  issued  by  the  Bank  of  the 
State  of  Arkansas,  which  Trapnall  refused  to  receive. 

On  the  25tli  of  February,  1847,  Woodruff  filed  a  petition  in 
the  Supreme  Court  of  the  State,  praying  for  an  alternative 
writ  of  mandamus,  commanding  Trapnall  to  "  receive  and  ac- 
cept, in  payment  of  the  judgment,  the  notes  of  the  Bank,  or  to 
show  cause  why  he  shall  refuse  to  do  so."  The  writ  was  is- 
sued accordingly. 

To  this  writ  the  following  answer  viras  filed  :  — 

• 

"The  answer  of  Frederick  W.  Trapnall,  attorney  for  the 
State  pro  tern,,  to  an  alternative  mandamus  hereto  annexed, 
issued  by  the  Supreme  Court  on  the  petition  of  William  E. 
Woodruff. 

"  This  respondent  admits  the  judgment  and  tender  as  set  out 
in  the  said  petition,  but  alleges  that  he  was  not  authorized  to 
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receive  the  said  Arkansas  State  Bank  notes;  because  the  twen* 
ty-eighth  section  of  the  bank  charter,  under  Which  alone  the 
said  Woodruff  cduld  claim  a  right  so  to  satisfy  the  said  judg- 
ment, was  repealed  by  an  act  of  the  legislature  of  the  State  of 
Arkansas,  approved  January  10,  1845,  and  entitled,  '<  An  Act 
making  appropriations  for  the  years  1845, 1846,  and  part  of  the 
year  1844,  and  for  balances  due  from  the  State,  and  for  other 
purposes,"  and  by  the  nineteenth  section  of  the  said  act 

"  And  thib  respondent  submits  to  the  court,  if  the  repeal  of 
the  said  section  does  not  deprive  him  of  all  authority  to  receive 
the  said  bank-notes  from  the  said  Woodruff  in  satisfaction  of 
the  said  judgment  in  favor  of  the  State  of  Arkansas  against 
him  and  others.*   Respectfully, 

"  Frederick  W.  Trapnall." 

To  this  answer  Woodruff  demurred,  and  there  was  a  joinder 
in  demurrer. 

Before  the  argument,  the  following  agreement  was  filed  by 
the  counsel  of  the  respective  parties. 

<<  Be  it  remembered,  that  the  following  matters  are  agreed 
upon  by  the  counsel  for  the  petitioner  and  respondent  in  this 
cause,  to  the  end  that  the  same  may  be  filed  and  become  a 
part  of  the  record  herein. 

"  Ist,  The  record' and  proceedings  in  the  case  of  William  K 
Woodruff,  and  the  said  {)erspns  named  in  said  petition  as  his 
securities,  against  the  State  of  Arkansas,  upon  the  first  and 
second  writs  of  error  remaining  in  this  court,  and  which  are 
referred  to  in  said  petition,  shall  form  a  part  thereof  by  such 
reference,  as  fully  as  though  the  same  were  incorporated  therein 
at  full  length. 

^  2d.  That  said  respondent,  as  attorney  of  record  for  said 
State  in  the  suit  aforesaid,  is  the  proper  officer  by  law  to  receive 
and  acknowledge  satisfaction  of  said  judgment. 

'<  3d.  That  the  notes  of  the  Bank  of  the  State  of  Arkansas, 
referred  to  in  said  petition  and  response,  and  tendered  in  this 
case,  were  issued  by  said  bank,  pursuant  to  the  charter  thereof, 
prior  to  the  year  l»tO. 

"  4th.  That  after  the  creation  of  said  bank,  down  to.  the 
year  1845,  the  notes  of  said  bank  were  received*  and  paid  out 
by  said  State  in  discharge  of  all  public  dues  to  and  from  said 
State. 

^  5th.  That  said  bank  continues  to  exist,  with  all  its  corpo- 
rate functions,  and  that  in  the  consideration  of  this  case  all  the 
acts  of  the  General  Assembly  of  said  State,  affecting  said  bank, 
shall  be  deemed  to  be  public  laws,  as  they  have  been  heretofore 
decided  by  this  court  to  be,  and  whereof  this  court  will  judi* 
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dally  take  notice ;  but  to  the  end  thereof  and  for  greater  oer- 
tainfy,  tbe  act  of  said  General  ABsembly,  entitled  ^  An  Act  to 
ihoorporate  the  Bank  of  the  State  of  Arkansas,'  approved  No* 
vemtner  2d,  1836,  is  here  inserted  at  fall  length,  and  made  part 
of  the  record  in  this  cause,  and  ivhich  act  of  incorporation  is  in 
the  WOTds  following."  (Then  followed  the  diarter  of  the  bank 
m  extemo.) 

One  of  the  grounds  of  the  demmrer  was  the  following :  — 
^  1st.  Tbat^  the  nineteenth  section  of  said  act,  entitlra  ^  An 
Act  making  appropriations  for  the  years  1845, 1846,  and  part  of 
the  year  1844,  and  for  balances  due  from  the  State,  and  icx  other 
purposes,'  approved  January  10th,  1845,  is  a  law  impairing 
the  obligation  of  contracts,  and  is  repugnant  to  the  Constitution 
of  this  State  and  of  the  United  States,  and  theiefore  void.'' 

On  the  28th  of  July,  1847,  the  Supreme  Court  of  Arkansas 
ovenruled  the  demurrer,  and  on  the  30th  of  July  Woodroff  sued 
oat  a  writ  of  error  to  Ining  the  case  op  to  this  court 

It  was  argued  by  Mir.  Lawrence  and  Mr.  Reverdy  Johnson^ 
for  the  plaintiff  in  error,  and  by  Mr.  Sebastian^  for  the 'defend- 
ant in  error. 

The  following  ettract  from  the  Inief  filed  by  Mr.  Lawrence 
shows  the  ground  upon  which  he  placed  his  argument.  Of  the 
argument  of  Mr.  Johnson^  the  reports  has  no  notes. 

The  question  presented  is  an  important  one.  It  is  whether, 
under  the  Constitution  of  the  United  States,  a  State  can  vio* 
late  her  solemn  pledges,  break  her  plighted  word,  and  annul 
her  sacred  and  delib^te  contracts  and  promises.  One  would 
think  it  not  a  difficult  question ;  and  surely  we  should  have 
supposed  the  mere  statement  of  it  enough,  without  a  word  of 
argument,  had  not  the  highest  tribunal  of  a  Btate  decided  in 
favor  of  this  monstrous  power,  and  announced  principles  which, 
as  it  seems  to  us,  are  at  variahce  with  sound,  wdl-settied,  and 
universally  admitted  principles  of  constitutional  and  national 
morals. 

We  say  the  question  is  an  important  one.  It  is,  whether 
fitates  and  sovereignties  are  governed  by  the  rules  of  ordinary 
honesty;  whether  the  provision  in  the  Constitution,  that  the 
obligation  of  contracts  shall  b^no  law  be  impaired,  is  mere 
brutum  fulmen.  For  there  is  ho  doubt  that  private  honesty 
cannot  long  survive  when  public  dishonesty  is  legalized ;  that 
private  promises  and  obligations  will  not  long  be  held  sacred, 
when  the  judiciary,  the  guardian  of  the  public  morals,  admits 
and  argues  that  the  State  may,  at  pleasure,  violate  her  pledges 
and  promises ;  that  public  and  private  morals  are  intimately 
connected ;  and  that  a  despotic  government,  that  kept  her  faith 
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and  held  her  pledge  and  promise  sacred  and  inviolable,  would 
be  far  preferable  to  a  repablic  whose  promises  were  but  ropes 
of  sand,  her  public  faith  a  mockery,  and  her  plighted  honor  the 
mere  oath  ol  a  dicer. 

The  Supreme  Court  of  Arkansas  denies  that  the  twenty- 
eighth  section  of  the  charter  so  incorporated  itself  into  the  con« 
tract  as  to  become  a  part  of  it,  and  holds  such  a  position  fatla- 
cious.  One  would  think,  on  the  contrary,  it  was  self-evident 
That  court  says  that  the  position  is  a  fallacy,  because  ^  the  act 
by  which  the  State  Bank  was  created  was  nothing  more  than 
a  grant  of  power  for  certain  purposes  therein  specified,  which 
was  exclusively  under  the  control  of  the  legislature,  and  con- 
sequently  subject  to  be  repealed  at  any  time,  whenever,  in  the 
wisdom  of  that  body,  it  should  seem  expedient  for  the  good  of 
the  country."  That,  so  far  as  it  means  that  the  legislature 
could  repeal  the  charter,  and  end  the  existence  of  the  bank,  we 
admit.  But  the  court  proceeds  to  say  that,  on  such  repeal,  the 
notes  of  the  bank  would  become  valueless,  and  the  debt  evi- 
denced by  them  extinguished.  And  they  further  assert^  that 
the  provision  allowing  the  debtors  of  the  State  to  pay  in  notes 
of  the  bank  was  a  mere  grattdly;  a  privilege,  on  condition 
they  should  pay  before  the  repeal  of  the  law. 

This  i9  the  whole  argument,  or  rather  series  of  assertioiis, 
used  by  the  court  It  assumes  that  a  repeal  of  the  act  would 
repeal,  and  could  conslj^tutionally  repeal,-  the  promise  and 
pledge  contained  in  the  twenty-eighth  section ;  that,  indeed,  it 
is  no  pledge,  but  a  privilege  gratuitously  conferred,  on  condi- 
tion the  law  was  not  repealed.  Now,  is  this  true  ?  At  first 
blush,  it  would  seem  extraordinary  that  any  such  conclusion 
could  ever  have  been  arrived  at  If  an  individual  was  about 
to  issue  his  notes  to  serve  as  currency,  would  it  be  a  fcradvUy 
if  he  promised  to  receive  them  in  payment  of  debts  due  him  ? 
It  might  just  as  well  be  said  that  his  promise  to  pay  them  was 
a  gratuity.  One  would  be  just  as  much  p  gratuity  as  the 
other. 

Suppose  A  wishes  to  induce  me  to  loan  money  to  B,  and 
take  for  it  his  note,  and,  in  order  to  do  so,  tells  me  that  if  I 
will  loan  the  money  on  B's  giving  me  his  note  for  the  amount, 
he  (A)  will,  at  any  time,  deceive  it  in  payment  of  any  debt 
I,  or  any  holder  of  it,  may  owe  him.  Suppose  he  puts  this  in 
writing,  and  seals  it  Is  this  promise  a  gratuity  ?  On  the  con- 
trary, it  is  a  valid  promise,  for  a  good  and  valuable  considera- 
tion. If  it  is  not,  in  every  case  where  a  man  becomes  security 
for  another,  it  is  a  gratuity.  If  we  need  an  apology  for  quot- 
ing authorities  to  sustain  a  self-evident  proposition,  lying  on 
the  very  surface  of  the  law,  it  must  be  found  in  the  fact  that  so 
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trite  and  common  and  fundamental  a  principle  is  actually  de- 
nied by  the  Supreme  Court  of  a  State. 

That  such  a  promise  is  not  a  gratuity,  but  a  valid  contract, 
for  good  consideration,  was  established  before  cases  were  re- 
ported. It  is  repeated  in  a  multitude  of  cases,  and  denied  no- 
where. Baily  v.  Croft,  4  Taunt  611 ;  Suffield  i;.  Bruce,  2  Stark. 
175 ;  Brown  t;»  Oarbrey,  Gouldsb.  94 ;  Kirkby  t;.  Coles,  Cro. 
Eliz.  137 ;  Stadt  v.  Dill,  9  East^  348 ;  Leonard  t;.  Vredenburghi 
8  Johns.  29 ;  Hunt  v.  Adams,  5  Mass.  362 ;  Howe  v.  Ward, 

4  GreenL  195 ;  M inet's  Case,  14  Ves.  189 ;  Violett  v.  Patton, 

5  Cranch,  142, 152. 

The  twenty-eighth  section  of  the  charter  of  this  bank  is  not 
a  Jaw,  in  any  sense  of  the  word.  Municipal  law  is  a  rule 
of  civil  conduct  prescribed  by  the  supreme  power  of  a  state. 
(1  Kent,  446.)  Statute  law  is  the  express  written  will  of  the 
lemslature,  rendered  authentic  by  certain  prescribed  forms  and 
solemnities.  (Ibid.)  The  word  law^  in  ks  most  general  and 
comprehensive  sense,  signifies  a  rule  of  action  (1  Bl.  Com.  38) ; 
a  rule  of  action  prescribed  by  some  supreme  being.  (Ibid.)  Mu- 
nicipal law  b  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  in  a^state  (1  Bl.  Com.  46),  commanding  what  is  right, 
and  prohibiting  what  is  wrong.  (Ibid.  53.)  The  operation  of 
a  law  must  be  from  the  supreme  power  or  state,  upon  the  indi- 
viduals or  corporations,  or  some  of  them,  composing  it.  It 
must  be  an  exercise  of  the  power  of  government.  If  I  order  a 
child  to  learn  a  task,  that  is  a  law ;  but  if  I,  at  the  same  time, 
promise  him  a  reward  for  doing  it,  this  is  no  law,  but. a  prom- 
ise. It  is  no  exercise  of  the  paternal  powei;.  An  act  of  the 
legislature  may  be  in  part  a  law  and  in  part  a  contract.  So 
far  as  it  is  a  contract  or  promise,  founded  on  a  valid  consider- 
ation, it  binds  the  state  just  as  it  does  an  individual ;  and  the 
former  can  no  more  repeal  such  a  contract  than  an  individual 
can  repeal  his  bond. 

It  is  perfectly  well  settled  in  this  court,  that  a  legislative  act 
may  be  a  contract^  and  that  whenever  it  is  so,  and  absolute 
rights  have  vested  under  that  contract,  a  repeal  of  the  law  can- 
not divest  these  rights ;  and  that,  if  the  act  of  annulling  them 
is  legitimate,  it  is  rendered  so  by  a  power  applicable  to  the 
case  of  every  individual  in  the  community.     Fletcher  v.  Peck, 

6  Cranch,  135. 

It  is  too  well  settled,  by  too  many  cases  in  this  court  and 
elsewhere,  that  a  legislative  erant  is  a  contract,  to  argue  that ; 
why  it  is  a  contract,  is  equally  well  settled.  The  inaicia  of  a 
coiltract  between  a  state  and  individuals  are  the  same  as  be- 
tween man.  and  man.  If  a  grant,  which  is  a  gratuity,  is  a 
contract,  because  it  vests  a  right,  a  fortiori  is  the  promise  in 
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ibis  case  —  for  it  is  no  gratuity,  but  a  valuable  promise  —  a 
good  and  valuable  consideration.  By  this  promise  the  State 
became  the  surety  of  the  bank,  as  to  all  the  paper  that  institu- 
tion might  issue.  Certainly  a  suretyship,  based  on,  and  sup- 
ported by,  a  consideration  good  in  law,  is  a  contract,  and  one 
of  the  highest  obligation.  It  is  not  necessary  to  argue  whether 
it  is  executed  or  executory.  In  either  case  it  contains  obliga- 
tions binding  on  the  parties.     Fletcher  v:  Peck,  6  Cranch,  137. 

It  is  far  from  being  true,  that  every  act  which  a  State  does, 
she  does  as  sovereign.  When  she  takes  stock  in  a  banking 
corporation,  she  assumes  the  character  of  an  individual,  and  as 
such  is  subject  to  all  the  ordinary  obligations  which  could  be 
incurred  by  an  individual  under  like  circumstances. 

Certainly  no  court  will  deny  the  capacity  of  a  State  to  con- 
tract with  other  States,  or  with  her  citizens  or  citizens  of  other 
States.  Sovereignty  of  course  includes  that  power  and  capa- 
city. If  competent  to  contract,  she  may  do  it  by  a  legislative 
enactment,  or  by  a  contract  executed  by  her  agents  in  pursu- 
ance of  a  law,  or  by  implication.  And  if  she  can  contract  at 
all,  the  twenty-eighth  section  of  this  charter  is  unquestionably 
a  contract  The  ^an  t  of  a  franchise  to  one  corporation  is  an 
implied  contract  ttiat  the  State  will  not  confer  the  identical 
franchise  on  another  corporation,  and  this  implied  contract  is 
Tendered  irrevocable  by  the  Constitution.  Dartmouth  College 
V.  Woodward,  4  Wheaton,  518. 

Two  parties  are  necessary  to  forna  a  perfect  contract,  but  the 
assent  of  both  need  not  be  given  at  the  same  time.  Judge 
Story  gives,  as  an  instance  to  prove  this,  in  Dartmouth^Collece 
i;.  Woodward,  an  act  declaring  that  all  persons,  who  shomd 
thereafter  pay  into  the  public  treasury  a  stipulated  sum,  should 
be  tenants  in  common  of  certain  lands  belonging  to  the  State, 
and  declares  that  to  be  clearly  a  contract  with  a  person  after- 
wards bom,  who  should  pay  the  stipulated  sum  into  the  treas- 
ury. Would  he  not  have  given  quite  as  strong  an  instance,  if 
be  had  said  that  a  promise  by  a  State  to  receive  certain  paper, 
about  to  be  issued  m  payment  of  all  debts  due  her,  was  a  con- 
tract with  every  person  who  should  afterwards  take  it,  that  she 
would  receive  it  from  them  ?  Undeniably,  this  position  would 
have  needed  as  little  argument  as  the  other.  Both  are  toe 
plain  to  admit  of  argument 

That  agreements  between  two  St>).te8  constitute  a  contract 
within  the  meaning  of  the  Constitution,  was  expressly  held  in 
Green  v,  Biddle,  8  Wlieaton,  1.  The  d^nition  there  given  of 
a  contract  is,  that  it  is  an  agreement  to  do  or  not  to  do  certain 
acts,  and  it  is  said  expressly  that  the  Constitution  of  the  United 
States  embraces  all  contracts,  executed  or  executory,  whether 
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between  individuals  or  between  a  State  and  individuals ;  and 
that  a  State  has  no  more,  power  to  impair  an  obligation  into 
which  she  herself  has  entered,  than  to  impair  the  contracts  of 
individuals.  The  same  principle  was  declared  in  Briscoe  v. 
Bank  of  Commonwealth  .of  Kentucky,  11  Peters,  267 ;  Provi- 
dence Bank  v.  Billings,  4  Peters,  514. 

In  the  State  of  New  Jersey  v.  Wilson,  7  Cranch,  165,  it  was 
held  that  a  legislative  act,  declaring  that  land  which  should  be 
purchased  for  certain  Indians  should  not  thereafter  be  subject 
to  any  tax,  was  a  contract,  and  could  not  be  rescinded  by  a 
subsequent  legislature.  It  was  held  that  this  privileffe  was 
annexed  to  the  land,  and  not  to  the  persons  of  the  Indians, 
and  was  a  contract  in  favor  of  their  vendees.  It  might  as  well 
have  been  said,  that  that  privilege  was  a  gratuity,  as  the  one 
which  is  so  called  by  the  Supreme  Court  of  Arkansas  in  this 
case. 

The  notes  in  these  cases  were  given  in  May,  1842.  At  that 
time  the  twenty-eighth  section  of  the  charter  stood  unrepealed, 
an  act  which  attempted  to  repeal  it  not  being  passed  until  Jan- 
uary, 1845.  It  is  certainly  neither  denied  nor  deniable,  that, 
when  the  notes  were  given,  they  were  payable,  at  the  option 
of  the  debtor,  in  notes  of  the  bank.  They  are  expressly  made 
payable  "  in  specie  or  its  equivalent,"  to  show  that  they  might 
be  paid  otherwi3e  than  in  specie.  As  the  law  then  stood,  at 
least,  the  notes  of  the  State  bank  were,  to  our  State  herself| 
equivalent  to  specie.  It  is  too  well  settied  to  need  argument  or 
authority,  that  a  law  which  authorizes  the  discharge  of  a  con- 
tract by  the  payment  of  a  smaller  sum,  or  at  a  different  time, 
or  in  a  different  manner,  than  the  parties  have  stipulated,  im- 
pairs the  oblifi;ation,  by  substituting  for  the  contract  of  the 
f)arties  one  which  they  never  entered  into,  and  to  the^per- 
brmance  of  which,  of  coiirse,  they  have  never  consented* 
Hinkley  v.  Marean,  3  Mason,  88 ;  Sturges  v.  CrowninsMeldi 
4  Wheat  122. 

Sui^ely  a  law  which  prevents  the  debtor  from  discharging  a 
bond  in  the  manner  and  with,  the  funds  with  t^hich  it  could 
have'  been  discharged  when  made, — in  which  it  was  agreed, 
when  it  was  made,  it  might  be  discharged, — is  void  for  pre- 
cisely the  same  reason.  The  wit  of  man  can  observe  no  dif- 
ference- 
It  seems  to  us  that  this  is  a  case  in  which  it  needs  only  to 
apply  to  the  most  trite  and  ordinary  principles  of  law  tind 
honesty.  Fides  observanda  est^  is  a  maxino  older  than  the  law. 
Upon  its  observance  depend  all  reverence  for  government,  all 
respect  for  authority,  all  confidence  in  mankind,  all  law,  and 
the  whole  system  of  morals.    If  the  decision  of  the  court  be- 
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low  is  the  law  of  the .  land,  and  a  true  application  of  the 
national  Constitution,  let  Punica  fides  cease  to  be  a  proverh 
That  such  a  doctrine  could  be  announced  anywhere  amonr 
us  goes  far  to  prove  that  America  was  first  discovered  and 
peopled  by  the  Phoenicians. 

The  conduct  of  nations  is  governed  by  the  same  rules  of 
morality  and  honesty  that  govern  individuals.  The  day  has 
gone  by,  at  least  on  this  continent,  when  power  can  sanction 
and  justify  iniquity.  Might  no  longer  makes  right  Thanks  to 
our  national  Constitution,  a  new  code  of  national  morality  has 
sprung  into  existence ;  and  it  is  no  longer  possible  for  a  State, 
even  if  she  be  plena  fide  a  sovereignty,  to  violate  her  solemn 
pledges,  and  make  her  firmest  faith  as  cheap  as  the  empty 
wind. 

One  is  grieved  and  ashamed  to  be  compelled  to  argue  a 
question  like  this  in  the  nineteenth  century,  and  under  a  firee 

Spvernment  Perhaps  it  would  have  been  better  to  say,  with 
udge  Story,  in  Thorndike  v.  The  United  States,  2  Mason, 
1:  —  "By  the  statutes  of  the  United  States,  under  which 
treasury-notes  have  firom  time  to  time  been  issued,  it  is  enact- 
ed, that  all  such  notes  shall  be  receivable  in  payments  to  the 
United  States,  for  duties,  taxes,  and  sales  of  public  lands,  to 
the  full  amount  of  principal  and  interest  accruing,  due  on  such 
notes.  It  follows,  of  course,  that  they  are  a  legal  tender  in 
payment  of  debts  of  this  nature  due  to  the  United  States,  and 
by  the  very  tenor  of  the  act  public  officers  are  bound  to  receive 
them." 

Mr.  Sebastian  for  the  defendant  in  enor  laid  down  the  fol- 
lowing propositions :  — 

That  the  twenty-eighth  section  of  the  charter  was  not  a  con- 
tract within  the  meaning  of  the  prohibitory  clause  of  the  Con- 
stitution of  the  United  States. 

That  it  was  simply  a  law,  in  its  just  and  legitimate  sensei 
and  as  such  repealable  by  the  legislature  at  any  time. 

The  most  important  question  which  arises,  and  at  the  very 
threshold  of  the  case,  is  whether  the  stipulation  of  the  twenty- 
eighth  section  of  the  charter  of  the  bank  was  a  contract  That 
a  Taw  in  form  may  in  reality  be  a  contract,  is  admitted ;  that  it 
may  partake  of  both  features  and  perform  both  functions,  is 
denied.  It  must  be  one  or  the  other.  Law  is  a  rule,  not  com- 
pact One  is  a  command  of  the  supreme  power,  and  an  exer- 
cise of  authority ;  the  other  is  the  agreement  of  the  parties,  and 
the  exercise  of  will.  The  one  is  supreme,  because  it  ema- 
nates from  the  sovereign  power ;  the  other  is  oblimtory,  be- 
cause of  the  assent  of  the  parties.    The  contracts  of  the  State 
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are  valid,  not  because  they  are  .acts  of  the  sovereign  power, 
in  a  legblative  form,  but  because  they- are  its  compacts  for  a 
consideration  with  others,  as  a  corporate  person.  In  this  last 
respect,  the  State  is  hot  sovereign;  not  more  than  she  is  when 
a  corporator,  partner,  stockholder,  or  trustee.  No  doubt,  if  a 
State  in  form  of  law  make  a  grants  deemed  an  executed  oon« 
tract,  she  may  not  resume  it  If  she  in  the  same  fbrm  make 
a  contract  with  individuals,  when  it  is  accepted  it  is  equally 
obligatory,  and  under  the  protection  of  the  Constitution.  Suon 
was  the  doctrine  of  this  court  in  Fletcher  v.  Peck,  6  Crancbi 
87.  And  in  New  Jersey  v.  Wilson,  7  Cranch,  164.  Th^se 
latter  cases,  however,  quoted  by  appellants,  have  no  bearing  in 
this  case,  as  they  are  instances  in  which  the  contract  was  ex- 
press, conveyed  property  rights,  and  left  no  doubt  from  their 
nature  that  they  were  contracts.  It  is  not  believed  that  this 
court  has  ever  in  this  class  of  cases  gone  beyond  the  proteo- 
tion  of  vested  rights  of  property  from  resumption.  No  case 
has  ever  pushed  this  doctrine  any  further.  Rights  of  the  char- 
acter just  mentioned  never,  indeed,  needed  the  protection  of 
the  Constitution,  and  most  probably  never,  in  point  of  fact,  en- 
tered into  the  intention  of  its  framers.  They  exist  not  under 
the  Constitution,  but  abdve  it,  and  independent  of  it  ^  Stilli 
beyond  this  class,  the  courts  have  not  construed  laws 'to  be 
contracts,  except  in  the  charters  of  private  corporations,  which 
stand  upon  a  oifferent  footing,  and  of  which  I  shall  say  more 
hereafter.  The  principle  has  been  extended  to  its  utmost  ten- 
sion, and  cannot  go  further,  without  an  undue  and  unnecessary 
restraint  upon  the  rights  of  the  States  in  the  regulation  pf  their 
civil  institutions  and  poUcy  adopted  for  their  internal  govern- 
ment Such  was  not  intended,  as  is  admitted  in  Dartmouth 
College  v.  Woodward.  It  would  be  of  most  mischievous  con- 
sequence, if  every  law  which  promised  a  general  benefit  or  ad- 
vantage, which  indicated  -a  particular  policy,  or  ventured  upon 
an  untried  experiment,  should  be  deemed  a  compact  with  the 
citizen  to  adhere  to  it  for  ever.  The  legislcition  of  a  State 
would  be  fettered  by  so  many  restraints,  that  it  would  l^e- 
come  a  mere  register  of  its  contracts,  rather  than  a  code  of  its 
laws.  It  would  only  be  potent  for  mischief,  and  impotent  for 
good,  possessing  the  siarange  faculty  of  perpetuating  evil,  with^ 
out  the  power  to  arrest  or  correct  it  To  give  stability  to  law, 
it  is  not  necessary  to  perpetuate  its  mischief. 

It  is  admitted  that,  when  a  contract  is  clearly  expressed  or 
necessarily  implied,  no  considerations  should  induce  its  vio- 
lation ;  but  then  the  opposite  extreme  should  be  avoided,  by 
which  too  sacred  a  regard  is  paid  *to  private  right,  and  too  little 
to  public  necessity.     This  prohibition  being  in  derogation  and 
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restraint  of  the  rights  of  legislation  of  the  States  over  subjectB 
peculiarly  within  their  sphere,  should  be,  if  not  strictly  con- 
strped)  at  least  warily  watched,  lest  it  go  further  than  any 
necessity  warrants.     Miatch  more  so,  when  in  this  case  the 

Erohibition  is  sought  to  be  extended  to  the  almost  utter  anni- 
ilation  of  State  sovereignty.  Every  State,  of  necessity,  must 
be  left  andisturbed  in  the  exercise  of  these  powers,  essential 
to  its  preservation  and  safety.  Among  these,  the  cluef  one  is 
the  power  over  its  finances  and  credit,  of  laying  and  collecting 
taxes.  So  essential  is  this,  that  it  is  almost  impossible  to  con- 
ceive of  a  government  without  a  treasury.  Upon  the  full  en- 
joyment of  this  prerogative  depends  the  faithful  performance 
of  all  the  functions  which  devolve  upon  a  State.  Without  it, 
how  can  government  be  established  or  maintained,  its  credit 
preserved}  its  deists  paid,  its  obligations  discharffed,  its  laws 
administered,  and  its  trusts  performed  ?  How  mipotfent  for 
self-preservation  is  the  State,  when,  under  the  pressure  of  an 
overruling  necessity,  she  resorts  to  every  resource  and  every 
power,  c«uls  upon  every  aicm  and  every  purse,  if  she  mu^  stay 
the  last  mighty  struggle  for  exbtence  ipitil  she  redeems  all  the 
issues  of  a  defunct  and  insolvent  bank.  There  are  periods  in 
the  history  of  every  nation  when  laws  and  constitutions  are 
inadequate  and  feeble  for  their  task,  when  resort  must  be  had 
to  that  brief  code,  "  SqJus  republicce^  suprema  est  fex."  It  is  the 
law  of  necessity.  Constitutions  are  built  upon  it  They  may 
suspend,  but  can  never  subvert  it  What  state  has  never  found 
a  period  when  she  did  not  resort  to  it?  What  nation  that 
has  not  found  the  preservation  of  faith  inconsistent  with  its 
necessities?  In  plainer  terms,  What  nation  has  not  suspend- 
ed or  repudiated  ner  obligations  ?  And  where  are  the  count- 
less millions  of  Continental  money,  which  the  necessities  of  the 
Revolution  forced  into  circulation,  and  which  the  poverty  of 
its  exchequer  as  quietly  buried  in  oblivion  ?  May  not  a  nation 
le^mate  its  own  bankruptey,  as  well  as  that  of  the  citizen? 

w'hen  the  prohibition  of  the  Constitution  is  to  be  extended 
in  restraint  ot  a  necessary  and  essential  power  of  State  sover- 
eignty,— the  control  of  its  revenue  and  the  performance  of  its 
trusts, — it  may  b*e  justly  expected  that  it  should  be  to  protect 
a  clear  and  an  undoubted  right  from  viplation.  Th^se  princi- 
ples were  asserted  in  a  most  forcible  manner  by  the  Chief  Jus- 
tice in  an  analogous  case  of  Providence  Bank  v.  Billings  and 
Putnam,  4  Peters,  514.  Speaking  of  the  taxing  p6wer,  he  says, 
-^''  As  the  whole  community  is  interested  in  reteining  it  undi- 
minished, that  community  has  a  right  to  insist  that  its  aban- 
donment ought  not  te  be  presumedin  a  case  ia  which  the  de- 
liberate purpose  of  the  State  to  abandon  it  does  not  appear." 
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The  power  of  coUecting  taxes  and  prescribing  the  manner  in 
which  they  may  be  paid,  is  a  most  essential  part  of  the  taxing 
power.  These  principles  were  a^ain  distinctly  approved  in 
Charles  River  B|ridffe  v.  Warren  Bridge,  11  Peters,  547.  A 
useful  illustration  oT  the  ipischief  from  such  provisions  being 
regarded  as  contracts,  and  the  highest  evidence  that  it  was  not 
so  inteiided,  are  afforded  in  the  very  case  before  the  court  The 
bank  was  authorized  by  its  charter  to  i3sue  $  3,000,000  upon 
its  $  1,000,000  of  capital.  The  State  revenue  oidinariJy  amounts 
to  less  than  $  100,000  per  annum.  In  the  event  of  a  total  in- 
solvency, of  the  bank  (and  it  has  nearly  approached  that),  the 
revenues  of  the  State  would  have  been  absorbed  (ox  years,  be- 
sides  the  utter  swallowing  up  of  every  trust  fund  with  which  the 
munificence  of  Congress  had  invested  her.  The  Seminary, 
Five  per  Cent,  Salt  Springs,  Common  Schools,  Distribution, 
and  Internal  Improvement  funds,  all  would  have  been  swept 
away ;  potent  evidence  that  the  trust  funds  were  not  meant  by 
^  debts  due  the  State.-" 

It  is  difficult  to  conceive  how  any  law,  in  the  administratiaa 
of  which,  the  citizens  may  be  interested,  may  not  as  well  Je 
considered  a  contract  as  the  twenty-eighth  section  of  the  char- 
ter. It  certiednly  possesses  the  same  indicia  of  contracts* 
We  have  but  to  say,  that  the  Itw  prescribing  a  thing  to  be 
done,  is  a  pledge  that  it  shall  be  done,  and  the  conversion  is 
complete.  Such  is  the  case  with  all  the  laws  for  the  adminis- 
tration of  justice,  the  collection  of  revenues,  and  the  regulation 
o(  the  internal  police  of  the  State.  In  all  these,  certain  duties 
are  imposed  upon  the  public  officers  as  the  agents  of  the  States. 
Yet  these  laws  are  subject  to  repeal,  and  often  inflict  inconven* 
ience  and  disappointment  The  law  in  question  is  biit  a  di- 
rection of  the  State  to  the  treasurer,  prescribing  the  character 
of  funds  which  he  may  receive  for  her  revenues ;  and  it  would 
be  strange,  indeed,  if  any'  such  law  was  not,  from  its  very  na- 
ture, repealable.  In  one  sense,  the  twenty-eighth  section  was 
no  part  of  the  charter ;'  it  found  a  place  among  the  enacUnents 
which  constituted  the  law  of  the  corporation.  It  formed  no 
part  of  the  law  of  its  being ;  it  was  a  part  of  the  fiscal  regula- 
tions and  revenue  laws  of  the  State,  and  as  such  might  well  be 
altered,  modified,  or  altogether  repealed,  whenever  the  public 
good  required  it  It  contained  no  pledge  to  the  bank ;  that 
was  a  public  corp(»ation  in  which  the  State  was  sole  proprie- 
tor, and  alone  interested.  It  was  none  to  the  government  of 
the  bank,  for  they  were  public  officers  of  a  public  "  civil  insti- 
tution," employed  in  the  administration  of  the  government, 
who  might,  with  the  corporation  which  they  governed,  have 
been  instantly,  at  any  moment,  annihilated  by  a  total  JrepeaL 
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It  conferred  no  immanity,  franchise,  or  privilege.  It  contained 
no  pledge  to  the  bond  holders  who  advanced  the  cabital  of  the 
bank.  As  to  them,  the  seventeenth  section  of  the  charter  gave 
them  only  a  pledge  of  the  faith  of  the  State  for  the  principal 
and  interest  of  the  capital  alone.  As  to  the  holder  of  tne  notes, 
it  was  the  pledge  which  every  law  contains,  that  it  wjll  be  ex- 
ecuted while  in  force,  and  no  longer.  That  the  provision  thas 
enacted  formed  a  contingent  and  auxiliary  consideration,  in 
giving  currency  and  value  to  the  notes  of  the  bank,  may  be 
true.  That  it  was  the  objecl  and  aim  of  the  law,  is  not  u>  be 
believed.  It  facilitated  the  collection  and  disbursement  of  the 
public  revenue,  while  the  bank  remained  the  fiscal  agent  and 
depositary  e{  the  State.  Had  the  bank  been  without  a  cash 
capital,  it  might  be  presumed  that  the  State  by  this  means 
sought  to  lend  credit  to  its  notes,  and  then  they  would  have  been 
within  the  meaning,  if  not  the  spirit,  of  "  bills  of  credit"  They 
derived  their  leg^  and  permanent  value  from  their  being  the 
bills  of  a  specie-paying  bank,  with  a  cash  capital,  resourcesi 
and  property  of  its  own,  amenable  in  court,  and  tangible  to  an 
execution.  The  Constitution  only  authorized  the  General  As- 
sembly to  pledge  '*the  faith  of  the  State  to  raise  the  funds 
necessary  to  carry  into  operation  the  bank.''  This  wa?  done. 
Nothing  beyond  this  was  either  done  or  intended  to  be  done. 
It  might  with  equal  truth  be  asserted,  that  other  provisions  of 
the  charter,  which  gave  to  the  n6tes  of  the  bank  a  contingent 
value,  were  also  contracts  with  the  note-holder,  such  as  the  de- 
posit of  the  various  trust  funds  of  the  State,  the  revenues  of 
the  State,  the  Internal  Improvement  fund  afterwards  acquired 
by  the  State,  the  duration  of  the  charter,  the  franchises,  powers, 
and  privileges  of  the  bank.  These  w4re  all  contingent  and  re- 
mote auxiliaries,  which  lent  additional  confidence  to  the  public 
in  the  resources  of  the  bank.  Yet  it  is  not  denied  that  they 
were  not  contracts.  These  provisions  "^ere  all  subsequ^ntiy 
repealed  without  question.  But  for  the  act  of  1845,  the  reve- 
nues of  the  State  would  to  this  day  have  been  collected,  and 
the  whole  of  the  public  creditors  paid,  as  for  years  previously 
ithey  had  been  in  the  depreciated  notes  of  this  institution. 

Again,  this  section  had  all  the  vidicia  of  a  law,  none  of  a 
conb^ct  Law,  according  to  the  most  comprehensive  and  in- 
telligible definition,  ^  is  a  rule  of  civil  action,  prescribed  by  the 
supreme  power  of  a  State,  commanding  what  is  right,  and 
prohibiting  "what  is  wrong"  ;  or,  according  to  a  definition  less 
technical,  *<  commanding  what  shall  be  done,  and  prohibiting 
what  shall  not  he  done."  It  is  a  command  fronj  a  superior  to 
an  inferior,  to  do  or  not  to  do.  When  addressed  to  the  citi- 
zens at  large,  it -forms  the  c»vil  jurisprudence  of  a  country; 
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when  it  is  directed  to  the  public  officers  of  the  Stkte^  it  fonps 
its  public  and  political  law.     Ail  law^  creating  public,  mouici- 

1)al,  or  poUtical  corporationsi  are  of  this  class,  over  which  the 
egislative  power  of  a  State  is  not  restrained  by  the  Constita* 
tion.  They,. from  their  nature,  niust  be  repealable,  without 
any  other  limitation  than  that  property  held  by  such  cdrporar 
tions  shall  be  still  secured  for  the  use  of  those  for  whom,  and  at 
whose  expense,  it  has  been  acquired.  Dartmouth  College  v. 
Woodward,  4  Wheat  518.  <<  The  character  of  civil  institu* 
tions  does  not  grow  out  of  their  incorporation,  but  out  of  the 
manner  in  which  they  are  formed,  and  the  objects  for  which 
they  are  created.  The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  bat  on  their  being  the  instruments  of 
government,  created  for  its  purposes."  ^  The  same  institutions, 
SioQgh  not  incorporated,  would  be  public  institutions,  and  of 
course  controllable  by  the  legislature."    IbicL  638. 

The  distinction  between  public  and  private  corporations  was 
thus  defined: — '<  If  a  charter  be  a  mere  grant  of  political  pow« 
er ;  if  it  create  a  civil  institution,  to  be  employed  in  the  adminis- 
tration of  the  government ;  or  if  the  funds  be  public  Jiroperty 
alone,  and  the  government  alone  be  interested  in  the  manage- 
ment of  them,  the  legislative  power  over  them  is  not  restrained 
by  the  Constitution."  It  thus  possessed  all  the  features  of  a 
law.  The  whole  charter  was  but  law.  On  the  contrary,  this 
provision  contained  no  portion  of  a  contract.  Law  only  be- 
comes cdmpact  when  it  requires  and  obtains  the  assent  of  the 
other  parties  to  it.  It  has  been  shown  that  the  only  legal  value 
of  the  notes  df  the  bank  was  as  obligations  of  the  bank.  The 
quality  which  they  possessed  from  bei'<ig  receivable  at  the 
State  treasury  was  incidental,  and,  like  a  legal  quality  or 
[privilege  imparted  to  any  other  estate  or  property,  could  be 
withdrawn  at  the  pleasure  of  the  State.  As  obligations  of  the 
bank,  they  could  not  be  reached  by  a  legislative  repeal  of  the 
charter. 

Mr.  Ju^ce  McLEAN  delivered  the  opinion  of  the  court 
This  case  is  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  Arkansas. 

An  action  was  brought  by  the  State  of  Arkansas  in  the 
Pulaski  Circuit  Court,  against  the  plaintiff  in  error,  and  his 
sureties,  Chester  Ashley  and  others,  upon  his  official  bond  as 
late  Treasurer  of  State,  for  the  recovery  of  a  certain  sura  of 
money  alleged  to  have  been  received  by  him,  as  treasurer,  be- 
tween the  27th  day  of  October,  1836,  and  the  26th  day  of  De- 
cember, 1838.  And  a  judgment  was  recovered  against  him 
and  his  Securities,  on  the  13th  of  June,  1845,  for  $3,359J22 
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and  costs.  An  execution  having  been  issaed  on  the  judgmenti 
on  the  24th  of  Febraary,  1847|  the  plaintiff  tendered  to  the  de« 
fendant  in  eirori  who  prosecuted  the  suit  as  Attorney-Generali 
the  full  amount  of  the  judgment,  interest,  and  costs,  in  the 
notes  of  the  Bank  of  the  State  of  Arkansas,  which  were  ie« 
fused. 

The  above  facts  beinff  stated  in  a  petition  to  the  Supreme 
Ciourt  of  Arkansas  on  the  25th  of  February,  1847,  an  alterna- 
tive mandamus  wias  issued  to  Trapnall,  the  defendant  in  error, 
to  receive'  the  bank-notes  in  satisfaction  of  the  judgment,  or 
show  cause  why  he  shall  refuse  to  do  so. 

On  the  return  of  the  mandamus^  the  defandant  admitted  the 
judgment  and  tender  of  the  notes ;  but  alleeed  that  he  was  not 
auworized  to  receive  them  in  satisfaction  of  the  judgment,  be- 
cause the  twenty«-eighth  section  of  the  bank  charter,  under  which 
alone  the  plaintiff  could  dainii  a  right  so  to  satisfy  the  judgment, 
was^  repealed  by  an  act  of  the  legislature,  approved  January 
10th,  1845. 

It  was  agreed  by  the  parties,  that  the  record  of  the  judgment 
should  be  made  a  part  of  the  proceeding ;  that  the  defendant 
was  the  proper  officer  by  law  to  receive  satisfaction  of  the  judg- 
ment ;  that  the  notes  tendered  were  issued  by  the  bank  prior 
to  the  year  1840,  and  that  down  to  the  year  1845  the  notes  of 
the  bank  were  received  and  paid  out  by  the  State,  in  discharge 
of  all  public  dues ;  that  the  bank  continues  to  exist  with  all 
its  corporate  functions. 

The  court  were  of  opinion,  that  the  return  of  the  defend- 
ant showed  a  sufficient  cause  for  a  refusal  to  obey  the  man- 
^te  of. the  writ,  and  gave  judgment  accordingly. 

The  twenty-eighth  section  of  the  bank  charter,  iKrhich  was 
repealed  by  the  act  of  1845,  provided  ^that  the  bills  and 
notes  of  said  institution  shall  be  received  in  all  payments  of 
debts  due  to  the  State  of  Arkansas."  And  the  question  raised 
for  consideration  and  decision  is,  whether  the  repeal  of  this 
section-  brings  the  case  within  the  Constitution  ot  the  United 
States,  which  prohibits  a  State  from  impairing  the  obligations 
of  a  contract 

The  bank  charter  was  passed  on  the  2d  of  November,  1836, 
*^  with  a  capital  of  one  million  of  dollars,  to  be  raised  by  a  sale 
of  the  bonds  of  the  State,  loans,  or  negotiations,  together  with 
such  other  funds  as  may  now  or  hereafter  belong  to,  or  be 
placed  under  the  control  and  direction  ^  the  State  " ;  the  prin- 
cipal bank  to  be  located  at  the  city  of  Littie  Bock,*  and  its 
concerifs  to  be  conducted  by  a  presuiei^t  and  twelye  directors, 
to  be  appointed  by  a  johit  vote  of  the  Greneral  Assembly. 
Btanches  were  required  to  be  established,  the  presidents  and 
directors  whereof  were  to  be  elected  in  the  same  manner. 
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The  president  and  directors  were  to  have  a  common  seal, 
were  authorized  to  deal  in  bullion,  gold,  silver,  &c.,  purchase  real 
property,  erect  buildings,  &c.,  issue  notes,  make  loans  at  eight 
per  cent  on  indorsed  paper,  or  on  mortgages,  within  the  State ; 
a  general  board  was  constituted,  who  were  to  make  report  of 
the  condition  of  the  bank  annually,  to  the  legislature,  smd  per« 
form  other  duties ;  and  any  debtor  to  the  bank,  ^  as  maker  or 
indorser  of  any  note,  bill,  or  bond,  expressly  made  negotiable 
and  payable  at  the  bank,  who  delays-  payment,''  should  have 
a  judgment  entered  against  him  on  a  notice  of  thirty  days. 

Some  doubt  has  been  suggested,  whether  the  notes  of  this 
bank  were  not  biUs  of  credit  within  the  prohibition  of  the  Con- 
stitution. We  think  they  cannot  be  so  held,  consistently  with 
the  view  taken  by  this  court  in  the  case  of  Briscoe  v.  The 
Bank  of  thfe  Commonwealth  of  Kentucky,  11  Peters,  311.  It 
was  there  said,  that,  ^  to  constitute  a  bill  of  credit  within  the 
Constitution,  it  must  be  issued  by  a  State,  on  the  faith  of  the 
State,  and  be  designed  to  circulate  as  money.  It  must  be  a 
paper  which  circulates  on  the  credit  of  the  State,  and  is  so 
received  and  used  in  the  ordinary  business  of  life." 

The  bills  of  this  bank  are  not  made  payable  by  the  State. 
A  capital  is  provided  for  their  redemption,  and  the  general 
management  of  the  bank,  under  the  charter,  is  committed  to 
the  president  and  directors,  as  in  ordinary  banking  associations. 
Thej^  may  in  a  summary  manner  obtain  judgments  against 
their  debtors.  And  although  the  directors  are  not  expressly 
made  Uable  to  be  sued,  yet  it  is  not  doubted  they  may  be  held 
legally  responsible  for  an  abuse  of  the  trust  confided  to  them. 

The  entire  stoc  of  the  bank  is  owned  by  the  State.  It  fur^ 
nished  the  capital .  .nd  receives  the  profits.  And,  in  addition  to 
the  credit  given  to  the  notes  of  the  bank  by  the  capital  pro- 
vided, the  State  declares  in  the  charter,  they  shall  be  received 
in  all  payments  of  debts  due  to  it  Is  this  a  contract  ?  A 
contract  is  defined  to  be  an  agreement  between  competent 
persons,  to  do  or  not  to  d6  a  certain  thing.  The  undertaking 
on  the  part  of  the  State  is,  to  receive  the  notes  of  the  bank  in 
payment  from  its  debtors.  *  This  comes  within  the  definition 
of  a  contract  It  is  a  contract  founded  upon  a  good  and  val- 
uable consideration ;  a  consideration  beneficial  to  the  State, 
as  it6  profits  are  increased,  by  sustaining  the  credit,  and  conse-^ 
quently  ^tending  the  circulation,  of  the  paper  of  the  bank. 

With  whom  was  this  contract  made  ?  We  answer,  with  the 
holders  of  the  paper  of  the  bank.  The  notes  are  made  paya- 
ble to  bearer ;  consequently  every  bond  fide  holder  has  a  righti 
under  the  twenty-eighth  section,  to  pay  to  the  State  any  debt 
he  may  owe  it,  in  the  paper  of /the  bank.    It  is  a  continuing 
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ffoaranty  by  the  State,  that  the  notes  shall  be  so  received. 
Such  a  contract  would  be  binding  on  an  individual,  and  it  is 
nfot  less  so  on  a  State. 

That  the  State  had  the  right  to  repeal  the  above  section 
may  be  admitted.  And  the  emissions  of  the  bank  subsequent- 
ly are  without  the  guaranty.  But  the  notes  in  circulation  at 
the  time  of  the  repeal  are  not  affected  by  it  The  holder  may 
still  claim  the  right,  by  the  force  of  the  contract,  to  discharge 
any  debt  he  mliv  owe  to  the  State  in  the  notes  thus  issued. 

It  is  argued  that  there  could  have  been  violated  or  impaired 
no  contract  with  the  plaintiff  in  error,  as  it  does  not  appear  he 
had  the  notes  tendered  by  him  in  his  possession  at  the  time 
the  twenty-eighth  section  was  repealed. 

It  is  admitted  that  he  had  the  notes  in  his  possession  at  the 
time  he  made  the  tender,  and  that  they  were  issued  by  the 
bank  before  the  repeal  of  the  section ;  and  nothing  more  than 
this  could  be  required. 

The  guaranty  of  the  State,  that  the  notes  of  the  bank  should 
be  received  in  discharge  of  public  dues,  embraced  all.  the  bills 
issued  by  it ;  the  repeal  ot  the  guaranty  was  intended,  no 
doubt,  to  exclude  all  the  notes  of  the  bank  then  in  circulation. 
Until  the  repeal  of  the  twenty-eighth  section,  the  State  con- 
tinued to  receive  and  pay  out  these  notes.  Up  to  that  time, 
no  one  doubted  tbe  Obligation  of  the  State  to  receive  them. 
The  law  was  absolute  and  imperative  on  the  officers  of  the 
State.  The  holder  of  the  paper  claimed  the  benefit  of  this 
obligation,  and  it  is  supposed  his  right  could  never  have  been 
questioned.  The  notes  were  payable  to  bearer,  and  the  bearer 
was  the  only  person  who  had  a  right  to  demand  payment  of 
the  bank,  or  to  pay  them  into  the  State  treasury  in  dischaiffe 
of  a  debt.  The  guaranty  included  all  the  notes  of  the  bank  In 
circulfition  as  clearly  as  if  on  the  face  of  every  note  the  words 
had  been  engraved,  '^  This  note  shall  be  received  by  the  State  in 
payment  of  debts."  And  that  the  legislature  could  not  with- 
draw, this  obligation  firom  the  notes  in  dreulation  at  the  time 
the  guaranty  was  repealed,  is  a  position  which  can  require  no 
argument  Any  one  had  a  right  to  receive  them,  and  to  test 
the  constitutionality  of  the  repeal. 

Suppose  a  State  legislature  should  pass  a  law  anthorixing 
the  drawers  of  promissory  notes,  payable  to  bearer,  totlischarge 
the  same  by  the  payment  of  produce.  Would  such  a  law 
affect  the  rights  of  the  bearer  ?  The  contract  would  stand, 
and  the  law  would  be  declared  void.  A  standing  guaranty  by 
a  nfercantile  house,  to  receive  in  payment  of  its  debts  all  notes 
drawn  by  a  certain  other  hou^e,  is  valid,  oh  the  ground  tjiat 
the  notes  were  taken  on  the  credit  of  such  guaranty.    It  xhay 
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be  terminated  by  a  notice ;  but  when  so  terminated,  are  not  all 
the  notes  goofid  against  the  guarantorsi  which  were  executed  and 
drcolated  prior  to  the  notice  ?  Who  could  commend  the  iostioe 
of  guarantors,  who  should  endeavoF  to  avoid  respousibihty,  on 
so  dear  a  principle  ?    Louisville  Mto.  Co.  v.  Wekoh,  posif  461. 

A  State  can  no  more  impair,  bv  legislation,  the  obligation 
of  its  own  contracts,  than  it  can  mipair  the  obligation  of  the 
contracts  of  individuals.  We  naturally  look  to  the  action  of  a 
severely  State,  to  be  characteiized  by  a  more  scrupulous  regard 
to  justice,  and  «  higher  morality,  Ihan  belons  to  the  ordinary 
transactions  of  individuab.  The  obligation  of  the  State  of  A^ 
kansas  to  receive  the  notes  of  the  bank,  in  payment  of  its  debtSi 
IB  much  stronger  than  in  the  above  case  of  individual  ffuaranty. 

The  biemk  bdonfi[ed  to  the  State,  anid  it  realized  the  profits 
of  its  operations.  It  was  conducted  by  the  agents  oi  tiie  Stete^ 
under  the  supervision  of  the  legislature.  By  the  guaranty,  the 
notes  of  the  bank,  for  the  payment  of  debts  to  the  State,  were 
equal  to  gold  and  silver.  This,  to  some  extent,  sustained  theif 
credit,  and  gave  them  currency.  Loans  were  made  by  the 
bank  on  satisfactory  security.  The  debts  of  the  bank,  or  a 
larfi^e  proportion  of  inem,  may  fairly  be  presumed  to,  have  been 
collected.  But  the  means  of  the  bank,  thus  under  the  control 
of  tiie  State,  became  exhausted.  Whether  tlus  was  the  result 
of  withdrawing  the  capital  from  the  bank,  by  the  State,  does 
not  appear  upon  the  record.  We  only  know  the  fact,  that  its 
funds  have  disappeared,  leaving,  it  is  said,  a  large  amount  of 
its  paper,  issued  before  the  repeal  of  the  guaranty,  worthless,  in 
the  hands  of  the  dtizens  of  the  State* 

The  obligation  of  the  State  to  receive  these  notes  is  denied, 
on  the  grchmd  that  the  twenty-dghth  section  was  a  general 
provision,  liable  to  be  repealed,  at  any  time,  by  the  leffislature. 
And  it  is  compared  to  a  general  provision  to  recdve,  for  public 
dues,  the  paper  of  banks  generally,  unconnected  with  the  State. 
Tbere  is  no  analogy  in  the  two  cases.  One  is  a  question  of 
public  policy,  influenced  by  considerations  of  general  conven« 
lence,  which  every  one  knows  may  be  changed  at  the  discretion 
of  the  lemlature.  But  the  other  arises  out  of  a  contract  in- 
corporated into  the  charter,  impodng  an  obligation  on  the 
State  to  receive,  in  payment  of  all  debts  due  to  it,  the  paper  of 
a  bank  owned  by  the  State,  and  whose  notes  are  circulated  for 
its  benefit.  The  power  of  the  legislature  to  repeal  the  section, 
the  stock  of  the  bank  being  owned  by  the  State,  is  not  contro- 
verted ;  but  that  act  cannot  affect  tne  notes  in  circulation  at 
the  time  of  the  repeaL 

It  is  objected,  thert  this  view  trenches  upon  the  soverdgnty 
of  the  State,  in  the  exercise  of  its  taxing  powelr  and  in  the  reg- 
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ulation  of  its  currency.  We  are  not  aware  that  a  State  has 
power  over  the  currency  farther  than  the  right  to  establish  banks, 
to  regulate  or  prohibit  the  circulation,  within  the  State,  of  foreign 
notes,  and  to  detenhine  in  what  the  public  dues  shall  be  paid. 

It  is  a  principle  controverted  byoio  one,  that,  on  general  ques- 
tions of  policy,  one  legislature  cannot  bind  those  which  shall 
succeed  it ;  but  it  is  equaUy  true  and  undoubted,  that  a  legis- 
lature may  make  a  contract  which  shall  bind  those  that  shall 
come  after  it 

The  notes  of  the  bank  in  circulation  at  the  repeal  of  the 
twenty-eighth  section,  if  made  receivable  by  the  State  in  dis- 
charge of  public  dues,  mav  so  far  resuscitate  them,  as  that,  in 
the  course  of  time,  they  will  find  their  way  into  the  treasury  of 
the  State,  where  in  justice  and  by  contrstct  they  belonff.  It  is 
presumed  there  will  be  no  complaint,  as  there  will  be  no 
ffround  for  any,  by  the  citizens  of  the  State,  if  these  notes,  now 
dead  and  wortldess,  should  be  so  far  revived  as  to  reach  their 
appropriate  destination.  And  if,  as  a  consequence,  some  in- 
crease of  liaxation  should  be  required  by  the  State,  it  will  be 
nothing  more  than  is  common  to  all  other  States  that  perform 
their  contracts.  It  would  be  a  most  unwise  policy  for  t  State 
to  improve  its  currency  through  a  violation  of  its  contracts. 
In  such  a  course,  the  loss  of  the  State  would  be  incomparably 
greater  thail  its  gain.  Any  argument  in  commendation  of 
such  an  action  by  a  State  cannot  be  otherwise  considered 
than  as  exceedingly  infelicitous,  and  unjust. 

K  these  notes  be  receivable  in  payment  of  public  dues  by 
the  State,  having  been  in  circulation  at  the  time  of  the  repeal 
of  the  above  section,  as  we  think  they  clearly  are,  no  doubt  can 
eidst  as  to  the  sufficiency  of  the  tender.  The  law  of  tender 
which  avoids  future  interest  and  costs,  has  no  application  in 
this  case.  The  riffht  to  make  payment  to  the  otate  in  this 
paper  arises  out  of  a  continuing  contract,  which  is  limited  in 
time  by  the  circulation  of  the  notes  to  be  received.  They  may 
be  ofiered  in  payment  of  debts  due  to  the  State,  in  its  own 
nghi,  before  or  after  judgment,  and  without  regard  to  th6  cause 
ofindebtment 

Whatever  may  be  the  demerits  of  the  plaintiff  in  error,  they 
do  not  affect  the  nature  and  extent  of  the  ol^ligation  of  the 
State.  And  that  obligation  cannot  be  withdrawn  from  this 
paper.  Into  whosesoever  hands  it  shall  come,  it  carries  with  it 
the  pledge  of  the  State  to  receive  it  in  payment  of  its  clebts. 
In  this  case  the  payment  is  made  by  the  securities  of  Woodr 
ruff,  and  exacted  by  the  State,  to  wLose  organization  and  man- 
agement of  the  bank  may  be  attributed  its  insolvency.  In 
procuring  the  notes  of  the  bank,  these  securities  had  a  nght  to 
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rely,  and  no  doabt  did  rely,  upon  the  guaranty  of  tiie  State  to 
receive  them  in  payment  of  debts. 

In  snstaining  the  application  for  a  mandamus,  the  Supreme 
Court  of  the  State  exercised  jmisdiction  in  the  case.  To  that 
court  exclusively  belongs  the  ouestion  of  its  own  jurisdiction. 
For  the  reasons  stated,  the  judgment,  of  the  Supreme  Court  is 
reversed,  and  the  cause  is  remanded  for  furtiier  proceedings  to 
that  court,  as  it  may  have  jurisdiction,  in  conformity  to  the 
opinion  of  this  court 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  Mr.  Justice 
NELSON,  and  Mr.  Justice  GRIER  dissented. 

Mr.  Justice  GRI^ 

With  all  respect  for  my  brethren,  I  feel  constrained  to  ex* 
press  my  entire  dissent  from  the  opinion  of  the  majority  of  the 
court,  which  has  just  been  delivered. 

There  is  no  pcnrtion  of  the  power  and  jurisdiction  commit- 
ted to  this  court  which  demands  so  much  caution  in  its  exer- 
cise, as  that  of  declaring  the  legislation  of  a  State  to  be  null  and 
void,  because  it  comes  in  conflict  with  the  Constitution  of  the 
United  States.  And  more  especially  should  this  be  the  case 
where  one  of  the  Stat^  of  this  Union  is  really  (though  not 
nominally)  the  ime  party  defendant,  and  is  cbarged,  not  merelv 
with  legislation  ifijuiiously  impairing  contracts  between  her  citi- 
zens, but  with  a  direct  and  oishonest  repudiation  of  her  own 
solemn  obligations.  Such  is  the  charge  on  which  the  State  and 
people  of  Arkansas  have  been  publicly  arraigned  before  this 
court  ,  But  it  is  one  I  am  unwilling  to  indorse  or  believe,  with- 
out other  evidence  than  the  record  before  us  contains.  When  a 
State  is  charged  with  a  repudiation  of  her  contracts,  the  party 
making  it  is  bound  to  show,  beyond  dispute,  that  the  State  has 
made  a  contract ;  when,  where,  how,  and  with  whom ;  and  not 
leave  it  to  surmise,  strained  inferences,  or  fanciful  construction, 
as  to  the  nature  of  the  obligation,  or  the  parties  to  it. 

Assuming  the  State  of  Arkansas  to  be,  for  the  purposes  of 
this  case,  a  private  corporation,  or  an  individual,  and  bound  by 
the  same  principles  of  la^  and  equity  which  affect  other  persons 
in  their  intercourse  with  the  world,  let  us  examine  whether  Wil- 
liam K  Woodruff^  the  plaintiff  below  and  in  error,  has  shown  a 
contract  which  entitled  him  to  the  remedy  sought,  in  the  Su- 
preme Court  of  Arkansas,  and  which  we  are  now  called  on  to 
afford  him.  The.  record  shows  that  his  bond  was  given  to  the 
State  of  Arkansas  on  the  27th  of  October,  1836,  before  the 
act  was  passed  which  incorporated  the  Bank  of  the  State  of 
Arkansas.   His  contract,  as  it  appears  on  the  face  of  his  bond,  is 

18  • 
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to  pay  $  300,000, «'  lawful  money  of  the  United  States,"  subject 
to  a  condition  which  is  forfeited.  He  was  treasurer  of  the  State, 
and  between  the  date  of  his  bond  and  the  21st  of  December, 
1838,  he  received  large  sums  of  money,  and  among  others,  the 
sura  of  $  286,767.49,  in  drafts  from  the  Secretary  of  the  Treasury 
of  the  United  States.  Of  these  moneys  a  balance  remained  in 
his  hands,  which  he  refused  to  pay  over,  and  a  suit  was  brought 
on  his  bond  in  1840 ;  and  on  the  23d  of  January,  1847,  final  judg- 
ment was  recovered  for  the  sum  of  $  3,359  and  costs ;  and  an 
execution  having  issued  for  the  same,  Woodruff,  for  the  first  time, 
in  February,  1&7,  tendered  to  the  attorney  of  the  State,  not 
lawful  money  of  the  United  States,  which  he  had  contracted  to 
pay,  and  for  which  judgment  was  given  against  him,  but  notes 
of  the  State  Bank  of  Arkansas,  then  and  now  insolvent,  and  the 
notes  almost  worthless.  Woodruff  then  petitioned  the  Supreme 
Court  for  a  mandamus  to  compel  the  attorney  of  the  State  to 
receive  these  worthless  notes,  in  place  of  the  money  he  had  con- 
tracted to  pay,  and  which  he  was  condemned  by  the  judgment 
of  the  court  to  pay ;  and  because  of  the  refusal  of  the  Supreme 
Court  of  Arkansas  to  issue  a  peremptory  mandamus,  he  has  ap- 
pealed to  this  court  to  compel  them,  on  the  ground  that  the  law 
of  the  State  which  forbade  its  officers  to  receive  payment  of 
tiaxes  and  debts  in  any  thing  but  specie  or  par  funds,  impaired  the 
obligation  of  contracts.  The  twenty-eighth  section  of  the  act 
of  lo36,  incorporating  the  bank,  directed  that  the  bills  and  notes 
of  the  bank  should  ^  be  received  in  all  payments  of  debts  due  to 
the  State  of  Arkansas.''  But  another  statute,  passed  in  1845, 
enacted,  that  <<fr.om  and  after  the  4th  of  March,  1845,  nothing 
shall  be  received  in  payment  of  taxes  or  revenue  due  the  State, 
but  par  funds  or  Treasury  warrants  of  the  State." 

Now,  for  seven  years  and  upwards  after  the  default  of  the 
plaintiff  in  paying  over  money  which  he  had  received,  he  was 
permitted  to  pay  in  notes  of  this  bank,  but  in  all  this  time  he 
made  no  tender  of  payment  in  such  notes.  When  sued  on  his 
bond,  he  makes  no  tender  of  notes,  pleads  no  set-off,  but,  after 
judgment  of  the  court  that  he  shall  pay  money,  he  claims  a  right 
to  satisfy  the  execution  by  handing  over  that  which  is  not 
money.  If  this  claim  be  not  just,  it  has  at  least  the  merit  of 
novelty,  as  it  is  certainly  without  precedent,  either  in  the  coofts 
of  England  or  America. 

Let  us  assume,  for  argument's  sake,  that  every  enactment  of 
the  legislature  of  Arkansas  is  in  the  nature  of  a  contract  or 
promise  with  some  person,  and  cannot  be  repealed,  and  that  the 
State  had  guarantied  or  indorsed  every  note  issued  by  ihe 
bank,  or,  what  will  make  the  case  stronger  for  the  plainti£^ 
that  his  bond  was  made  payable  in  the  notes  of  the  State  Bank 


DECEMBER  TERM,   1850.  811 

Woodrnff  v.  TrapnalL 


of  ArkansaB.  Is  he  •ntitled  to  the  extraordinary  process  now 
demjinded,  or  had  be  a  right  to  allege  such  col^tract  on  the  part 
of  the  State  at  this  stage  of  the  proceedings  ?  If  he  had  not,  and 
the  conrt  below  were  right  in  refusing  to  issue  the  mandunns, 
whether  the  act  of  1845  was  void  or  valid,  he  lias  no  right  to  (^ 
upon  this  court  to  reverse  their  judgment,  because  they  may  have 
given  a  wrong  reason  for  it,  and  unnecessarily  passea  their 
opinion  on  the  validity  of  an  act  which  did  not  affect  the  plain- 
mPs  case,  or  lepzive  hmi  of  any  right 

If  a  croditor  gives  public  notice  to  his  debtors  that  be  will  ac- 
cept, in  payment  of  his  debts,  wheat,  tobacco,  or  Arkansas  notes, 
and  his  debtor  for  a  course  of  seven  years  refuses  or  neglects  to 
accept  of  the  offer,  and  tender  payment  in  such  articles,  and  is 
afterwards  sued  upon  his  bona  or  note;  and  even  after  suit 
bought  makes  no  such  tender,  or  pleads  his  readiness  to  pay  in 
such  articles,  and  judgment  is  obtained  against  him  on  his  bond 
for  money  due ;  can  be  afterwards  ask  a  court  to  allow  him  to' 
tender  payment  in  any  thing  else  than  money,  or  have  a  rule  on 
the  plaintiff's  attorney  or  a  mandamus,  to  compel  him  to  ac- 
cept notes  of  a  broken  bank,  or  other  specific  articles,  in  pay- 
ment of  an  execution  issued  on  the  judgment?  Again,  il  t^e 
obligation  sued  imon  is  payable  in  specific  articles,  and  no  ten- 
der of  them  is  maae  before  suit  brought,  or  plea  that  the  defend- 
ant is  readjrand  willing  to  pay  according  to  contract,  and  the 
court  give  judgment  asainst  the  debtor  for  a  certain  sum  of 
money,  as  dama£;es  for  bis  breach  of  his  contract,  can  he  after- 
wards compel  the  sherifl  or  the  plaintiff's  attorney  to  accept 
specific  articles  in  satisfaction  of  a  judgment  and  execution  for 
money  ?  And  again,  if  a  defendant  hold  notes  drawn  or  in- 
dorsed or  guarantied  by  the  plaintiff,  he  may  plead  them  as  a 
set-ofi|  and  obtain  judgment  m  his  favor.  iSut  if  he  enter  no 
such  plea,  or  demand  no  such  set-off,  and  judgment  is  entered 
against  him  for  the  money  due,  can  he  purchase  the  plaintiff's 
notes  after  judgment,  and  asdc  the  court  to  compel  the  plaintiff's 
attorney  to  accept  them  in  payment?  It  does  not  appear,  nor 
have  the  learned  counsel  asserted,  that  such  is  the  peculiar  law 
of  Arkansas,  and  it  certainly  is  not  the  law  anywhere  else. 

When  suit  is  brought  on  a  contract,  it  becomes  merged  in  the 
judgment ;  if  the  defendant  claims  a  right  to  pay  it  in  any  thing 
else  than  money,  he  must  plead  it  and  set  it  up  on  the  trial ;  for 
the  court,  on  an  action  for  money,  can  give  judgment  only  for 
the  payment  of  money.  K,  after  trial,  verdict,  and  judgment, 
the  plaintiff  on  motion  could  raise  a  new  question  as  to  set-off, 
tenoer,  or  a  right  to  satisfy  his  debt  in  some  other  way  than  by 
payment  of  money,  the  judgnieDt  of  a  court,  instead  of  being 
the  end  of  controversy,  wouM  be  but  the  beginning  of  litigation. 
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Of  this,  the  present  case  is  a  most  flagrant  instance.  The  plain- 
ii&  in  error  were  saed  on  their  bond  in  1840,  on  an  obligation  to 
pay  "  lawful  money  of  the  United  States.^  They  contested  the 
clsdm  in  court  for  seven  years,  never  alleged  by  plea  or  otherwise 
any  contract  on  the  part  of  the  State  by  which  they  were  enti- 
tled to  pay  in  any  thing  but  money,  never  tendered  notes  of  the 
Bank  of  Arkansas,  never  alleged  that  the  State  was  liable  as 
guarantor  of  the  notes  of  the  bank,  lEind  bound  to  accept  them 
as  a  set-off  or  in  payment,  but  after  final  judgment  aflirmed 
in  a  court  of  error,  and  execution  issued,  they  commence  a 
new  litigation,  which  has  now  lasted  for  four  years  more. 

If  a  citizen  of  Arkansas  had  sued  the  defendants  on  their 
bond,  and  thus  had  claimed  the  right  to  tender  payment  of  it 
in  any  thing  else  than  money,  owing  to  some  promise  or  con- 
tract of  the  plaintiff  to  accept  the  paper  of  a  particular  bank 
in  payment  of  his  bond,  no  lawyer  can  pretend  that  the  de- 
fendants were  not  bound  to  make  their  aefence  on  the  trial, 
or  that,  after  judgment  to  pay  money,  any  court  has  the  power 
to  compel  the  plaintiff  to  cux^pt  any  thing,  else.  That  a  sover- 
eign Stote  has  not  the  same  rights  in  a  court  of  justice  that  are 
granted. to  her  humblest  citizens,  is  a  doctrine  that  I  have  not 
neard  advanced,  and  do  not  feel  bound  to  disprove.  And  yet, 
if  the  Supreme  Court  of  Arkansas  had  issued  the  peremptory 
mandamus  asked  by  plaintiff,  they  w5uld  have  assumed  a 
power  Over  the  sovereign  State  which  the  law  would  not  allow 
them  to  exercise  over  any  of  her  citizens.  The  Constitution 
of  the  United  States  forbids  any  State  "  to  make  any  thing  but 
gold  and  silver  a  tender  in  payment  of  debts '' ;  yet  it  is  claimed 
that  this  court  has  the  power  to  compel  a  State  to  accept  pay- 
ment of  a  judgment  for  $  3,000  lawful  money  of  the  United 
States,  in  worthless  paper  of  a  broken  bank;  or,  in  other 
words,  ill  a  collateral  proceeding  to  set  a^ide  and  reverse  th^ 
judgment  of  the  court  condemning  the  defendants  to  pay  money, 
and  let  them  into  a  defence  on  some  alleged  contract  of  the 
defendant  to  ^aranty  the  notes  of  a  certain  bank,  or.  to  ac- 
cept payment  in  something  else  than  money ;  and  thus  try  the 
defence  after  judgment,  u  courts  of  justice  have  such  a  pow- 
er, it  would  seem  that  this  is  the  first  instance  in  which  they 
have  been  called  upon  to  exercise  it,  as  the  books  of  report 
can  furnish  no  precedent  of  such  a  prbceeding. 

Thus  far  I  have  considered  this  case  on  the  assumption, 
that  the  State  of  Arkansas,  by  her  direction  to  her  officers  to 
receive*  payment  of  debts  due  to  her  in  the  notes  of  the  bank, 
have  become  the  guarantors  and  ihdorsers  of  such  notes,  and 
have  thereby  divested  themselves  of  all  power  to  laiy  and  col- 
lect taxes  payable  in  any  other  medium  or  currency  than  notes 
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of  the  bank,  and  irrevocably  made  them  a  BufBcient  tender  to 
her  for  aU  dqbt8  due,  and  shown,  as  I  think,  that  the  ooxurt  be* 
low  were  justifiable  in  revising  to  the  plaintiff  the  writ  prayed 
for  in  his  petition.  Let  us  now  inquire  whether  there  is  any 
such  contract  between  the  parties  in  this  case,  which  has  been 
impaired  by  the  kgislation  of  the  State.  For  it  is  well  settled, 
that  the  plaintiifs  have  no  right  to  invoke  the  aid  of  this  court, 
to  exercise  the  high  power  intrusted  to  them>  of  deciding  on 
the  validity  of  State  legislation,  unless  some  rights  vested  in 
them  by  contract  with  the  State,  or  some  other  person,  have 
been  impaired  or  destroved  thereby.  I  admit  that  if  the  de- 
fendant, as  treasurer  of  the  State,  had  received  debts  or  taxes 
due  the  State  in  the  notes,  of  the  bank  before  the  repeal 
of  this  law  directing  him  to  receive  them,  it  would  be  a 
gross  violation  of  their  contract  to  refuse  to  receive  from  him 
such  currency  or  specific  articles  as  he  had  received  in  pursu- 
ance of  law.  But  that  is  not  the  case  before  us.  On  the  con- 
trary, the  bond  given  bv  the  plaintiff  was  antedsdent  to  the  in- 
corporation of  tne  bank ;  their  contract  with  the  State  was  to 
pay  ^lawful  money  of  the  United  States,"  and  the  subsequent 
act  cannot  be  said  to  be  incorporated  in  it,  or  make  a  part  of 
their  contract  The  treasurer  received  for  the  use  of  the  State 
money,  not  notes  of  the  bank,  as  the  record  shows.  They  do 
not  pretend  that  after  the  passage  of  the  act,  or  even  after  its 
repeal  up  to  the  time  that  judgment  was  obtained  against 
them,  they  ever  held  a  dollar  of  these  bank-notes,  or  ever 
tendered  a  pavment  of  their  debt  in  them.  Where,  then,  is 
the  contract  with  these  plaintiiis,  or  how  has  it  been  impaired  ? 
If  other  persons  have  received  these  notes  on  the  faith  of  their 
raaranty  by  the  State,  and  their  value  has  been  diminished  or 
octroyed  by  the  refusal  of  the  Sttfte  to  receive  them  in  pay- 
ment of  their  dues,  what  right-  have  the  plaintiffs  to  complaiui 
or  to  come  to  this  court  for  aid  ?  Who  is  attempting  to  com- 
mit a  firaud,  or  deny  the  obligation  of  their  contracts,  the  State 
of  Arkansas,  or  the  plaintim  themselves  t  For  seven  yean 
after  this  balance  was  due  from  the  treasurer  (from  1838  till 
1845),  he  was  permitted  to  pay  it  in  notes  of  the  bank ;  but  he 
refused  to  aceept  the  offer.  The  bank  becomes  insolvent,  the 
offer  to  receive  payment  in  its  worthless  paper  is  withdrawn. 
And  tv^  years  afterwards,  and  after  the  plaintif!B  are  eon- 
demnedtopay  their  debt  according  to  their  covenant,  in  lawfril 
money  of  the  United  States,  afler  an  execution  has  issued  to 
compel  a  compliance  with  the  judgment  of  the  court,  they  ask 
this  court  to  annul  their  contract  and  the  judgment  of  the 
Supreme  Court  of  Arkansas,  that  they  may  pay  their  debt  in 
depreciated  paper  bought  up  fbr  the  purpose.    It  seems  to  me. 
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that  if  the  charge  of  firandulent  disregard  of  their  contract 
be  imputable  to  either  of  the  parties  in  the  argument,  so  far 
as  it  affects  the  contract  between  ibem,  it  is  not  the  State 
which  is  justly  liable  to  it,  but  the  plaintiffs.  The  repeal  of  the 
twenty-eighth  section  of  the  act  incorporating  the  bank,  if  it 
impaired  the  obligation  of  a  contract  with  any  person,  certainly 
did  not  add  to  or  change  the  obligation  given  by  the  plaintifb, 
or  impair  it  any  respect.  If  it  was  a  contract  at  all,  it  was 
with  the  corporation.  So  far  as  it  affected  the  plaintiffs,  it  was 
a  gratuitous  offer  and  direction  or  permission  to  the  treasurer  to 
receive,  accept,  and  pay  over  debts  due  the  State  in  a  specific 
article  not  money,  nor  a  legal  tender  as  such.  There  is  no 
complaint  that  the  State  ever  refused  to  receive  firom  the  treas- 
urer  taxes  or  debts  received  by  him  in  this  currency,  under 
this  permission  or  direction  of  the  act  For  the  seven  yean 
that  he  was  permitted  to  pay  his  own  debt  in  that  mediumi 
he  refused  to  accept  of  the  offer.  If  a  wealthy  creditor,  for  the 
purpose  of  sustaining  the  credit  of  a  particular  bank,  publishes 
to  tiie  world  that,  if  his  debtors  will  pay  him  in  notes  of  that 
bank,  he  will  accept  them,  and  after  the  bank  fails  gives  notice 
that  he  will  no  longer  receive  them,  can  a  debtor  Who  for 
seven  years  has  refused  to  accept  this  offer,  and  pay  his  debts 
in  the  manner  proposed,  allege  that  this  is  a  contract  binding 
on  the  creditor  for  ever?  Can  he  allege  that  this  offer  to  re* 
ceive  payment  in  a  specific  article,  unaccepted  by  himi  has 
changed  the  nature  ot  his  boiid,  and  that  a  demand  of  pay- 
ment  according  to  the  letter  of  his  obligation  impairs  any  con« 
tract  between  them  ?  Such  a  doctrine  as  regards  the  contracts 
of  individuals  has  never  been  advanced  in  a  court  of  justice. 
And  why  a  different  rule  should  be  applied  to  contracts  when 
a  sovereign  State  is  one  of  the  parties,  has  certainly  not  been 
explained. 

it  needs  no  ar^ment  to  demonstrate  that  a  contract  must 
have  at  least  two  parties,  and  that  all  laws  made  by  a  sover« 
eign  State  are  not  necessarily  contracts,  and  therefore  irrevoca- 
ble. The  act  of  the  legislature  of  Arkansas  under  consideration 
is  entitled,  "  An  Act  to. incorporate  the  Bank  of  the  State  of 
Arkansas."  It  creates  a  corporation  and  confers  certain  pow- 
ers and  privileges  upon  it.  So  far  as  it  does  this,  as  has  been 
decided  by  this  courts  the  act  may  be  considered  in  the  nature 
of  a  contract,  and  that  these  powers  and  privileges  canqot  be 
annulled  or  withdrawn,  without  the  consent  of  the  artificial 
power  thus  created,  or  the  individuals  for  whose  benefit  the 
firanchise  was  granted.  It  is  true,  also,  that  when  a  law  is  in 
the  nature  of  a  contract  or  grant,  and  absolute  rights  have 
vested  under  that  contract,  a  repeal  of  tlie^  law  cannot  divest 
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those  rights.    Bat  the  plaintifis  in  this  case  are  not  corporators, 
or  stockholders  in  the  bank;  they  hold  no  franchise,  powers,  or 
privileges,  under  the  act  of  incorporation ;  they  are  no  parties 
to  the  contracts,  nor  have  they  any  vested  rights  under  it,  which 
have  been  impaired  by  the  repeal  of  the  twenty-eighth  section. 
If  the  corporation,  or  those  who  claim  the  franchises  and 
powers  granted  to  it,  do  not  complain  of  an  infringement  of 
their  contract,  no  other  person  can.    As  to  them,  it  is  a  mere 
speculative  question,  which  this  court  is  not  bound  to  decide. 
So  far  as  it  aflTected  the  plaintiffs,  the  twenty-eighth  section 
was  but  a  gratuitous  offer  to  accept  notes  in  place  of  gold  and 
silver,  if  they  would  pay  their  debt,  a  mere  license  at  tb^  pleas- 
ure of  the  State  if  not  accepted  by  them.     To  call  it      jrant, 
or  vested  right  under  a  contract,  seems  to  me  a  pervers/oA  and 
abuse  of  terms.     But  admitting  that  the  directions  given  in 
this  act  to  her  public  officers  to  deposit  the  funds  of  the  State 
in  this  bank,  and  receive  its  paper  in  payment  of  its  debts,  con- 
stitnted  a  part  of  the  contract  with  the  corporatio'li,  and  could 
not  be  repealed,  did  it  bind  the  State  after  the  corporation 
ceased  to  perform  the  functions  and  duties  imposed  upon  it? 
If  a  Stat«  creates  a  banking  corporation  with  a  certain  capital, 
and  requires  it  to  pay  its  notes  in  specie  on  demand,  and  agrees 
to  make  it  a  depositary,  and  use  and  receive  its  notes  as  cash, 
is  the  State  bound  by  its  contract  to  do  so,  when  the  corpora- 
tion fails  or  refuses  to  fulfil  the  duties  and  purposes  of  its  crea« 
tion.     If  such  be  the  case,  it  is  certainly  a  one-sided  contract ; 
there  is  no  mutuality  in  it.    Does  it  make  any  difference  in 
the  case,  also,  whether  the  stock  of  the  corporation  is  furnished 
by  the  State  or  individuals  ?     In  neither  case  are  the  stock- 
holders individually  liable  for  the  mismanagement  or  defaults 
of  the  corporation,  unless  previously  made  so  by  the  act  of  in- 
corporation.    The  State  of  Arkansas  furnished  one  million  of 
dollars  as  the  stock  upon  which  this  banking  corporation  was 
to  issue  notes  and  discount  paper.    She  has  nowhere  agreed 
to  guaranty  the  solvency  of  the  bank,  or  be  liable  for  its  issues. 
If  individuals  had  furnished  the  stock,  they  would  not  be  per- 
sonally liable  for  its  debts.     If  the  stockholders  had  all  made 
deposits  of  their  money  in  the  bank,  and  received  interest  on 
long  deposits,  and  received  its  notes  as  gold  and  silver,  it 
would  not  have  amounted  to  a  contract  with  the  public,  or 
note-holders,  or  any  body  else,  that  they  should  continue  to 
deposit  their  money  or  receive  its  notes  in  payment  of  debts 
after  the  bank  became  insolvent  and  its  notes  worthless.    The 
most  refined  legal  astutia  has  thus  far  been  unable  to  discover 
in  such  conduct  of  individuals  an  implied  promise  to  receive 
broken  bank  notes  in  payment  of  debts,  or  a  liability  to  the 


S16  SUPREME    COURT. 

Woodraff  v,  Trapnall. 

note-holders,  because  their  condoct  had  given  credit  to  the  bank. 
But  it  seeiDtt  there  is  a  more  stringent  rale,  of  morality  witii  re- 
gard to  sovereign  States  and  their  contracts.  In  tiieir  case, 
under  some  fiction  of  the  law,  without  regard  to  the  fact  or 
their  actaal  andertaking,  there  has  been  discovered  an  implied 
contract  running  with  the  paper,  like  a  covenant  running  with 
land,  which  renders  them  liable  for  all  the  bsnes  of  the  bank, 
into  whosesoever  hands  it  may  come,  and  for  ever  disables  them 
to  lay  or  collect  a  tax,  or  pay  a  debt,  till  they  have  lifted  and 
paid  every  note  of  the  broken  bank  in  which  they  were  stock- 
nolders,  although-  they  never  directly  pledged  the  faith  of  the 
State,  or  agreed  to  be  liable  for  a  single  dollar  issued  by  the 
bank.  If  individuals  had  furnished  the  one  million  of  dollars 
capital  under  an  act  of  incorpomtion  which  did  not  make  the 
stockholders  personally  liable,  every  person  who  received  the 
notes  would  do  it  on  the  credit  of  the  capital  paid  in.  Why  it 
should  not  be  the  same  case  when  a  State  furnished  the  capital, 
I  am  unable  to  perceive.  Nor  can  I  comprehend  how  a  oirec- 
tipn  by  a  State  to  its  officers  to  make  deposits  in  a  bank,  and 
receive  its  notes  in  payment  of  debts,  amounts  per  se  to  a 
contract  running  with  the  notes,  which  binds  the  State  to  re- 
ceive them  for  eVer,  whether  the  corporation  be  solvent  or  in- 
solvent, dead  or  alive.  But  the  liability  of  the  State  for  these 
issues  is  argued  and  attempted  to  be  proved  by  another  legal 
fiction ;  to  wit,  that  the  State  is  the  bank,  and  the  bank  is  the 
StsKe.  And  why?  Because  she  created  the  corporation  ?  No; 
for  that  would  make  her  liable  for  the  paper  of  every  corpora- 
tion created  by  the  legislature. 

It  is,  then,  because  she  is  owner  of  the  stock,  receives  the 
profits,  makes  the  bank  her  depositary,  and  gives  credit  to  its 
notes  by  ordering  them  to  be  received  in  payment  of  her  debts. 
And  it  is  from  this  doctrine  of  identity,  that  this  contract  of 
fi[uaranty,  running  with  the  paper,  has  been  inferred,  or  rather 
imputed  to  the  Stote.  If  the  same  identity  exists  when  individ- 
uals stand  in  the  same  relation  to  a  corporation,  and  the  same 
contract  of  guaranty  be  imputed  to  them  (and  I  can  see  no 
reason  why  it  should  not),  it  is  strcmge  that  no  traces  of  the 
doctrine  catl  be  found  in  our  books  of  reports. 

But  there  §re  certain  inferences  which  necessarily  follow  as 
corollaries  from  this  decision  in  this  case,  and  certain  doctrines 
for  which  it  may  be  quoted  as  a  precedent  (although  not  directly 
asserted),  that  confirm  me  in  refusing  my  assent  to  it. 

Ist  That  if  the  same  rules  of  law  for  the  interpretation  of  con- 
tmcts,  and  the  rights  of  the  parties  to  them,  affect  all  persons, 
whether  natural  or  artificial,  the  individual  and  the  sovereign 
State,  it  may  fairly  be  inferred  hereafter,  that,  when  a  bond  or 


DECEMBER   TERM,  1850.  217 

Wpodraff  v.  TmpiialL 

note,  payable  in  specific  articles,  is  sued  upon,  the  defendant  is 
not  bound  either  to  tender  them,  or  plead  a  tender,  but,  after 
judgment  for  a  sum  of  money,  he  may  make  payment  to 
the  sheriff  of  the  execution  in  specific  articles,  and  not  in 
money. 

2d.  That,  after  a  court  has  solemnly  adjudged  that  the  de- 
fendant shall  pay  to  the  plaintiff  a  certain  sum  of  money,  they 
can  compel  him  to  receive  in  lieu  of  it  worthless  rags. 

3d.  That  a  defendant,  who  has  been  condemned  by  the  judg- 
ment of  a  court  to  pay  to  the  plaintiff  a  sum  of  money,  may 
buy  up  notes  dra'wn  or  indorsed  by  the  plaintiff,  and  by  man- 
damus or  rule  of  court  compel  the  plaintiff's  attorney  to  accept 
them  in  payment 

4th.  If  these  consequences  are  not  legitimately  to  be  inferred 
from  this  judgment,  then  it  necessarily  follows,  that  this  court 
exercise  a  controlling  power  over  sovereign  States,  and  judg- 
ments obtained*  by  them,  which  they  cannot  exercise  over  the 
humblest  individual  or  petty  corporation. 

5th.  That  this  court  has  the  power  to  compel  any  State 
of  this  Union,  who  repudiates  her  debts,  to  pay  them,  because 
sudh  refusal  or  repudiation  impairs  the  obligation  of  her  con- 
tracts. 

6th.  That  so  long  as  any  portion  of  the  three  millions  of  dol- 
lars of  notes  issued  by  this  bahk  before  1845  remains  unpaid, 
the  State  of  Arkansas  cannot  collect  a  dollar  of  taxes  from  her 
citizens  in  lawful  mpney. 

7th.  That  the  courts  have  a  right  to  compel  a  State  to  pay 
bank  notes  guarantied  by  them,  before  and  in  preference  oi  all 
other  debts. 

8th.  That  the  collectors  of  taxes,  so  long  as  any  of  this  issue 
of  bank-notes  can  be  found,  may  buy  them  up  at  the  rate  of  one 
dollar  for  ten  or  a  hundred,  and  have  the  assistance  of  the  court 
to  compel  the  State  to  receive  them  at  par,  even  where  the  col- 
lector has  received  gold  and  silver. 

9th.  That  when  a  State,  a  corporation,  or  an  individual  pub- 
lish to  the  world  their  willingness  to  accept  payment  of  their 
debts  in  the  issues  of  a  bank,  it  amounts  to  a  contract.,  by  im- 
plication, with  the  public,  and  each  individual  composing  it,  to 
guaranty  the  notes  issued  by  said  bank,  and  that  this  contract 
runs  with,  and  is  attached  to,  said  notes,  in  the  hands  of  the 
bearer,  provided  the  notes  were  issued  before  such  ofier  is  with- 
drawn. 

As  I  cannot  assent  to  any  one  of  these  propositions,  and  as  I 
believe  they  are  legitimate  deductions  from  the  decision  of  the 
court,  I  beg  leave  to  express  my  dissent  from  it 
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Mr.  Jnstioe  CATRON. 

I  concur  in  the  dissenting  opinion  jost  delivered  by  my 
brother  Giier. 

B(r.  Justice  DANIEL. 

I  dissent  from  the  dedsion  of  the  court  in  this  case,  and 
entirely  concur  in  the  arguments  and  conclusions  expressed  in 
the  opmion  delivered  by  my  brother  Grier. 

Order. 

This  cause  came  on  to  be  heard  on  the- transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Arkansas,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Supreme  Coiirt  in  this  cause  be,  and  the  same  is  hereby, 
reversed,  with  costs,  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  Supreme  Court  for  further  pro- 
ceedings to  be  had  thereiny  in  conformity  to  the  opinion  of  this 
court 


John  W.  Pauv,  Jambs  Trioo,  akd  Richard  Prtob,  Plaintifps  in 
ERROB,  V.  Thomas  S.  Drbw,  as  Governor  of  the  State  op  A«r 

KANSAS,  AND  SVCCRSSOR  OF  ARCHIBALD  YeLL,  DECEASED. 

The  decision  of  the  oonrt  in  the  preoeding  caie  of  Woodniffv.  Trapnall  asnin  af- 
finned. 

But  although  the  pledge  of  the  State  to  receiTe  the  notes  of  the  bank  in  payment  of 
all  debts  due  to  it  in  its  own  rifht  was  a  contract  which  it  conld  not  Tiolate,  jet 
where  the  State  sold  lands  which  were  held  by  it  in  trust  for  the  benefit  of  a  aem- 
inary,  and  the  terms  of  sale  were,  that  the  debtor  should  pay  in  specie  or  its  eqoir- 
alent,  such  debtor  was  not  at  liberty  to  tender  the  notes  of  the  bank  in  parment 

And  this  was  true,  although  the  money  to  be  received  from  the  debtor  was  Intended 
by  the  leeislatnre  to  be  pnt  into  the  bank,  and  to  constitute  a  part  of  its  capitaL 
The  fund  b^onged  to  the  State  only  as  a  trustee,  and  therefore  waa  not,  Widua 
the  meaning  of  the  charter,  a  debt  due  to  the  State. 

By  the  terms  of  sale,  also,  to  pay  **  in  specie  or  its  equiyalent,"  the  notes  of  the  bank 
were  ezdoded. 

This  case  was  brought  np,  by  writ  of  eiror,  from  the  Sn- 
prerae  Court  of  the  State  of  Arkansas. 

The  same  question  was  involved  which  was  raised  in  the 
preceding  case  of  WoodruiT  v.  Trapnall ;  namely,  whether  the 
State  of  Arkansas  conld  refuse  to  receive  the  notes  of  the  Bank 
of  the  State  of  Arkansas  under  the  circumstances  therein  stated ; 
and  also  the  additional  question,  whether  she  could  refuse  to 
receive  the  notes  in  her  character  of  trustee  under  the  following 
circumstances. 
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On  the  2d  of  March,  1827,  Ck)ngre8s  passed  an  act  (4 
Stat  at  Large,  235),  entitled  ^  An  Act  concerning  a  semi- 
nary  of  learning  in  the  Territory  of  Arkansas,"  by  which 
two  entire  townships  of  land  were  directed  to  be  set  aside 
and  reserved  from  sale,  out  of  the  public  lands  within  said 
Territory,  for  the  use  and  support  of  a  university  within  said 
Territory. 

On  the  23d  of  June,  1836,  Congress  passed  another' act  (5 
Stat  at  Large,  38),  entitled  "  An  Act  supplementary  to  the 
act  entitled  <Aji  Act  for  the  admission  of  the  State  oi  Arkan- 
sas  into  the  Union^  and  to  provide  for  the  due  execution  of 
the  laws  of  the  United  States  within  the  same,  and  for  other 
purposes,"  by  which  the  lands  so  reserved  were  vested  in  the 
State  of  Arkansas. 

On  the  28th  of  December,  1840,  the  legislature  of  Arkansas 
passed  an  act  entitled  ''  An  Act  to  authorize  the  Governor  to 
dispose  of  the  Seminary  lands." 

On  the  13th  of  May,  1842,  Archibald  Yell,  then  Governor  of 
Arkansas,  sold  to  John  W.  Paup  the  right  to  enter  and  locate 
six  hundred  and  forty  acres  of  the  above  lands,  and  received 
from  him  five  bonds,  payable  in  one,  two,  three,  four,  and  five 
years  after  dale,  in  specie  or  its  equivalent,  with  James  Trigg 
and  Richard  Pryor  as  sureties.  The  amount  of  the  bonds  was 
$  3,920. 

In  October,  1847,  Thomas  Drew,  as  Governor  of  the  State, 
and  successor  to  Archibald  Yell,  brought  a  suit  upon  these 
bonds  in  the  Pulaski  Circuit  Court 

On  the  21st  of  October,  1847,  the  defendants  brought  into 
court  the  sum  of  $  6,050  in  notes  of  the  Bank  of  the  State  of 
Arkansas,  and  pleaded  a  tender  of  tiie  same  in  discharge  of 
the  debt  The  plea  further  set  forth  the  act  incorporatii^  the 
bank  as  it  is  stated  in  the  report  of  the  precedug  case  of 
Woodruffs.  Trapnall. 

On  the  25th  of  October,  1847,  the  plaintiff's  counsel  demur- 
red to  this  plea,  setting  forth,  amongst  other  causes  of  demuireri 
the  following,  viz. :  — 

"  4th.  That  the  proceeds  of  said  bonds  are  part  of  a  trust 
fund  committed  to  the  State  by  Congress  for  special  purposes, 
over  which  the  State  has  no  power,  except  to  collect  and  dis« 
burse  the  same  in  pursuance  of  the  objects  of  the  grant ;  and 
the  said  State  has  no  power  to  apply  said  funds  to  the  payment 
of  her  ordinary  liabilities,  nor  is  the  State  bound  to  accept  in 
payment  of  such  bonds  any  depreciated  bills,  bank  paper,  or 
issues,  even  though  she  may  be  ultimately  liable  to  redeem  such 
depreciated  bills,  bank  paper,  or  issues. 

"  5th'.  The  said  bonds  sued  on  never  constituted  any  part  of 
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the  capital  stock  of  said  State  Bank,  nor  were  the  issues  of  said 
bank  ever  made  receivable  in  payment  of  debts  due  the  State  in 
a  merely  fiduciary  capacity.^ 

On  the  23d  of  December,  1847,  the  Pulaski  Circuit  Ck)urt 
sustained  this  demurrer,  and  gave  judgment  for  the  plaintiff  in 
the  sum  of  $3,920,  together  with  $2,199.44  damages,  with 
interest  on  said  debt  and  damages  at  the  rate  of  ten  per  cent 
per  annum  till  p  lid. 

The  case  wa?  carried  to  the  Supreme  Court  of  the  State 
of  Arkansas,  upon  a  bill  of  exceptions,  which  court,  on  the 
24th  of  July,  lb48,  affirmed  the  judgment  of  the  Pulaski  Cir- 
cuit Court,  as  follows :  -— 

^  This  cause  came  on  to  be  heard  upon  the  transcript  of  the 
record  of  the  Circuit  Court  of  Pulaski  County,  and  was  argued 
by  counsel ;  en  Consideration  whereof,  this  court  doth  adjudge 
and  decide,  that  the  act  of  the  General  Assembly  of  the  State 
of  Arkansas,  approved  January  10, 1845,  repealing  the  twenty- 
eighth  section  of  the  act  of  said  Gteneral  Assembly  of  said 
State  incorporating  said  bank  of  said  State,  is  not  a  law  im- 
pairing the  obligation  of  any  contract  involved  in  this  case,  nor 
contrary,  in  any  wise,  in  regard  to  thb  case,  to  the  Constitu- 
tion of  the  United  States,  which  was  on6  of  the  questions  in 
issue,  and  necessary  to  be  adjudicated  in  this  case ;  and  that 
said  State  is  in  no  wise  bound  by  law  to  receive  the  bills 
and  notes  of  said  bank,  issued  before  the  passage  of  said  act  of 
January  10, 184o,  in  payment  of  the  debts  due  to.  said  State, 
as  l^id  in  the  declaration,  which  was  one  other  question  in- 
volved in,  and  necessary  to,  the  adjudication  of  this  case; 
wherefore  there  is  no  error  in  the  proceedings  and  judgment 
-of  said  Circuit  Court  in  this  cause. 

'<  It  is  therefore  considered  by  the  court,  that  the  judgment 
of  jsaid  Circuit  Courf.  in  this  cause  rendered  be,  and  the  same 
is  hereby,  in  all  things,  affirmed,  with  costs.  It  is  further  con- 
sidered, that  said  defendant  recover  of  said  plaintiffs  sdl  his 
costs  in  this  court,  in  this  cause  expended,  ftna  have  execution 
tbjieof.^ 

From  this  judgment,  a  writ  of  error  brought  the  case  up  to 
this  court 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Reverdy  Johnson^ 
for  the  plaintiflb  in  error,  and  by  Mr.  Sebastian^  for  the  defend- 
ant in  eiror. 

Being  argued  iii  connection  with  the  preceding  case  of 
Woodruif  v.  Trapnall,  the  arguments  were  necessarily  blended 
together.  So  far  as  related  to  the  peculiar  circumstances  of 
this  case,  the  oounsel  for  the  plaintiff  in  error  contended  that  a 
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State  could  be  a  tniateey  and  cited  2  Atk.  223 ;  1  Vern.  419| 
428,437;  Hard.  465;  1  Yes.  sen.  453;  3  Atic  309;  2  ScL  & 
Le£  617;  1  Eden,  176;  1  W.  Black.  121;  6  Price,  411;  and 
to  show  that  the  notes  of  the  bank  ought  to  be  received,  6  Gill 
&  Johns.  364;  7  Gill  &  Johns. 460 ;  5Peteis,641;  6  Howard. 
329. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Supreme  Ckmrt  of  Arkansas, 
under  tl^e  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 

A  jndffinent  was  rendered,  in  the  Pulaski  Cinmit  Court, 
against  ue  plaintififl  in  enror,  oft  the  23d  of  December,  1847,  for 
six  thousana  one  hundred  and  nineteen  dollars  and  costs,  on 
bonds  payable  at  different  times,  given  for  the  purchase  of  a 
part  of  certain  lands  granted  to  the  State  by  Congress,  for  the 
support  of  as  seminary,,  and  which  lands  were  sold  by  the  Gbv- 
emor,  as  the  agent  of  the  State,  under  the  authority  of  the 
Genoal  Assembly.  The  bonds  were  made  payable  and  nego- 
tiable at  the  State  Bs&k  of  Arkansas,  ^  in  specie  or  its  equiva** 
lent" 

The  defendants  pleaded  a  tender  in  the  notes  of  the  State 
Bank  of  Arkansas,  and  relied  upon  the  twenty-eighth  section 
of  the  charter  of  the  bank,  which  provided  ^  that  the  bills  and 
notes  of  said  institution  shall  be  received  in  all  payments  of 
debts  due  to  the  State  of  Arkansas '';  that  the  notes  of  the 
bank  tendered  were  issued  while  this  section  was  in  full  force, 
and  which  constituted  a  contract  to  receive  them  in  payment 
of  debts  by  the  State,  which  the  State  could  not  repudiate,  &c. 

There  was  a  demurrer  to  the  plea,  which  was  sustained  by 
the  court  The  case  wa^  submitted  to  a  jury,  whose  verdict 
was  for  the  plaintiff^  pn  which  a  judgment  was  entered.  A 
writ  of  error  was  prosecuted  to  the  Supreme  Court  of  Arkan- 
sas, on  which  the  judgment  of  the  Circuit  Court  was  aflSirmed. 

By  the  act  of  the  2d  of  March,  1827,  the  Secretary  of  the 
Treasury  was  authorized  to  set  apart  and  reserye  from  sal^  of 
the  public  lands,  within  the  Territory  of  Arkansas,  a  quantify  of 
land  not  exceeding  two  entire  townships,  for  the  use  of  a  uni- 
versity, &c  And  by  the  act  of  the  23d  of  June,  1836,  it  is 
proviaed,  <<  that  the  two  entire  townships  of  land  which  have 
already  been  located,  by  virtue  of  the  above  act,  are  hereby 
vested  in  and  confirmed  to  the  General  Assembly  of  the  said 
State,  to  be  appropriated  solely  to  the  use  of  such  seminaiy  bv 
ihe  General  Ajroembly."  Under  the  act  of  the  State  of  the  ^th 
(rf  December,  1840,  these  lands  were  sold  by  the  Governor  of 
the  State,  and  the  bonds  now  in  question  were  given  on  the 
purchase  of  a  part  of  them,  as  above  stated. 
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The  entiqs  capital  of  the  bank  is  owned  by  the  State,  an4  its 
concerns  are  managed  by  the  agents  of  the  State.  The  direc- 
tors of  the  princip^  bank  and  of  the  branches  are  elected  by 
the  lemslatare  of  the  State. 

In  uie  case  of  Woodraff  v.  Trapnall,  decided  at  the  present 
term,  this  court  held  that  the  twenty-eighth  section  in  the  char- 
ter constitated  a  contract  between  the  State  tod  the  holder  of 
the  bills  of  the  bank.  That  the  pledge  of  the  State  to  receive 
the  notes  of  the  bank,  in  payment  of  debts,  was  a  standing 
guaranty,  which  embraced  all  the  paper  issned  by  the  bank 
mitil  the  guaranty  was  repealed.  And  that  this  constmctipn 
was  founded  upon  the  fact,  thaLthe  bank  belonged  exclusiyely 
to  the  State,  was  conducted  by  its  officers,  and  for  its  benefit 
That  the  guaranty  attached  to  the  notes  of  the  bank  in  drcu-^ 
lation  at  me  time  of  the  repeal,  and  such  notes  the  State  was 
bound  to  receive  in  payment  of  its  debts.  That  in  ihis  respect 
the  obligation  of  the  contract  applied  to  a  State  equally  as  to 
an  individual  And  that  as  to  the  binding  force  of  a  similar 
ffuaranty  by  an'  individual,  there  would  seem  to  be  no  {[round 
for  doubt.  But  that  under  this  guaranty  the  State  is  bound  to 
receive  the  notes  of  the  bank  only  in  payment  of  debts  in  its 
own  right. 

The  lands  sold  did  not  belong  to  the  State  of  Arkansas,  but 
were  held  by  it  in  trust  "  to  be  appropriated  solely  for  the  use 
of  the  Seminary.^  The  money,  of  course,  secured  to  be  paid 
by  the  purchaser,  partook  of  the  same  character.  The  bonds 
were  made,  payable  to  the  Governor  or  his  successor  in  office. 
And  it  appears,  as  stated  in  the  plea,  that  the  money  to  be  re- 
ceived was  intended,  under  the  act  of  incorporation  of  the 
bank,  to  constitute  a  part  of  its  capital.  The  Govemor  acted 
as  the  agent  of  the  State  in  making  the  sale  of  the  land,  and 
in  collecting  the  monej ;  but  he  could  only  represent  a  trujit 
interest  The.  manner  m  which  the  money  was  intended  to  be' 
appropriated  can  in  no  respect  aSect  the  question  now  under 
consideration.  In  law,  the  money  did  not  belong  to  the  State, 
in  any  other  capacity  than  as  trustee,  and  consequently  the 
debt  was  not  due  to  the  State  in  its  own  right  No  court  can 
sanction  the  violation  of  a  trust,  but  will  always  act  on  the 
presumption  that  it  will  be  faithfully  executed.  And  this  is 
especially  the  case  when  the  trust  is  vested  in  a  State,  which 
is  not  amenable  to  judicial  process.  To  hold  that  the  State  of 
Arkansas  is  bound,  under  the  provision  in  the  charter  of  the 
bank,  to  receive  its  notes  in  payment  for  the  Seminary  lands, 
would  violate  the  trust,  as  it  would  greatiy  reduce  the  fund. 
Should  the  money  be  invested  by  the  State,  and  lost,  it  would 
be  responsible  for  it     No  hazard  incurred  in  the  appropriation 
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or  use  of  this  money  could  exonerate  the  State  from  faithfully 
carrying  out  the  object  for  which  the  fund  was  originally  con- 
stitntecL 

The  bonds  were  given  payable  <<  in  specie  or  its  equivalent^ 
This  shows  that  it  was  the  understanding  of  both  parties,  that 
currency  less  valuable  than  specie  should  not  be  received  in 
payment  of  the  bonds.  If  by  a  contract  the  State  was  bound 
to  receive  the  notes  of  the  bank  in  payment  of  its  debts,  by  a 
contract  this  obligation  might  be  waived.  And  no  waiver 
could  be  more  express  than  an  obligation  by  the  debtor  to  pay 
in  specie  or  its  equivalent 

We  are  therefore  of  opinioq,  that,  as  this  fund  is  a  trust  in 
the  hands  of  the  State,  it  cannot,  within  the  twenty-eighth  sec- 
tioh  of  the  charter  of  the  bank,  be  considered  a  debt  due  to 
the  State ;  and  we  think  by  the  condition  of  the  bonds  to  dis- 
chkrffe  them  ^  in  specie  or  its  equivalent,"  the  notes  of  the  bank 
are  sQso  excluded.  On  both  these  grounds,  the  contract  set  up 
in  the  pleading  not  being  impaired,  we  think  the  judgment  of 
the  State  court  must  be  aflSrmed. 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  Mr.  Justice 
NELSON,  and  Mr.  Justice  GRIER  gave  separate  opinions, 
as  follows. 

Mr.  Justice  DAKIEL. 

I  concur  in  the  conclusion  adopted  by  the  court  in  these 
causes  (Paup  et  al.  v.  Drew,  and  Trigg  et  aL  v.  Drew) ;  but 
whilst  I  do  this  I  cannot  claim  to  mvself  the  argument  upon 
which  that  conclusion  professes  to  be  founded.  The  principles 
and  reasonings  propounded  in  these  cases,  and  in  that  of 
Woodruff  V.  Trapnall,  appear  to  me  to  place  all  three  of  the 
cases  essentially  upon  the  same  platform,  and  establish  no  valid 
or  sound  distinction  between  them,  but  should,  if  those  prin- 
ciples and  reasonings  be  correct,  have  led  to  the  same  conclu- 
sion in  them  all. 

Mr.  Justice  CATRON. 

I  concur  with  my  brother  DanieL 

Mr.  Justice  NELSON 

I  concur  in  the  judgment  of  the  court  on  the  stound,  first, 
that  the  act  of  the  legislature  of  the  State  of  Arkansas,  re- 
pealing the  provision  of  a  previous  act,  by  which  the  bills  of 
the  Bank  of  Arkansas  were  authorized  to  be  taken  in  payment, 
of  the  public  dues  and  taxes,  was  constitutional  and  valid, 
and  the  defendecnt  therefore  bound  to  discharge  his  obligation 
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in  the  legal  currency  of  the  country ;  and,  secondly,  that,  if 
otherwise,  the  obligor  in  this  case  has  expressly  stipulated  to 
pay  the  debt  in  specie  or  its  equivalent. 

Mr.  Justice  GRIER. 

I  concur  with. my  brother  Nelson. 

Order. 

This  cause  came  on  to  be  heard  on  the  traiiscript  of  the  rec- 
ord from  the  Supreme  Court  bf  the  State  of  Arkansas,  and 
was  arraed  by  counsel  On  consideration  whereof,  it  is  now 
here  oraered  and  adjudged  by  this  court,  that  the  judgment  of 
the  saiid  Supreme  dourt  in  this  cause  be,  and  the  same  is  here- 
by, affirmea,  with  costs  and  damages  at  the  rate  of  six  per 
centum  per  annum. 


JambU  Thigo,  Richaxd  Prtor,  and  John  W.  Paitp,  PtAHinFFS  m 

BBBOB,  O.   ThOMIS  S.  DeBW,  AS  GOVSRITOR  OF  THE  StATB    OP  Ax- 
XAIf  SAS,  AKD  SUCCESSOR  OF  ArCHISALO  YeLL,  DECEASED. 

Tlie  dediion  in  the  preceding  caie  of  Psnp  et  aL  v.  Drew  again  affirmed. 

This  case,  like  the  two  preceding,  was  brought  up,  by  writ 
of  error,  from  the  Supreme  Ck)urt  of  the  State  of  Arkansas. 
It  was  similar  to  the  case  of  Paup  et  al.  v.  Drew,  except  that 
Tiigg  was  here  the  principal  instead  oCbeingthe  surety,  and 
the  amount  of  the  bonds  was  greater,  becaujse  Trigg  f>urchased 
a  larger  amount  of  land.  In  every  other  respect,  the  cases 
were  identical,  and  therefore  neither  the  statement  nor  argu- 
ments of  counsel  need  be  repeated.  Trigg's  debt  was  $  6^50, 
and  the  judgment  a^inst  him  for  that  sum,  with  $  3,849.10 
interest  and  costs,  with  interest  on  the  debt  and  damages  at 
the  rate  of  ten  per  cent,  per  annum,  firom  the  23d  of  December, 
1847,  tiU  paid. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  case  is  here  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789,  from  the  Supreme  Court  of  Arkansas,  on  a 
writ  of  error. 

An  action  was  commenced  in  the  Sulaski  Circuit  Court,  on 
certain  bonds  given  by  the  plaintifis  in  error  to  Archibald  YeU, 
Governor  of  the  State  of  Arkansas,  and  his  successors  in  office, 
to  pay  certain  sums  of  money  at  the  time  specified,  which 
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bonds  were  negotiable  at  the  principal  bank  of  the  State  of 
^kansas,  and  to  be  paid  ^  in  specie  or  its  equivalent,''  &c.y  in 
payment  for  certain  tracts  of  land,  sold  by  the  Governor  under 
a  law  of  the  State,  as  a  part  of  the  Seminary  lands  given  by 
Congress  for  the  support  of  a  seminary,  under  certain  acts  of 
Congress. 

A  plea  was  filed,  setting  up  in  defence  a  tender  of  the  notes 
of  the  State  Bank  of  Arkansas,  and  that  in  the  charter  of  said 
bank  the  State  bound  itself  to  receive  said  notes  in  payment 
of  debts,  &c« 

A  judgment  was  finally  entered  against  the  defendants  be- 
low, for  ten  thousand  seven  hundred  and  nine  dollars  and  ten 
cents,  and  costs.  That  judgment  was  taken  to  the  Supreme 
Court  of  the  State  of  Arkansas,  and  was  there  aflSrmed. 

As  tills  case  is  similar  in  principle  to  the  above  case  of  Paup 
et  al.,  it  is  unnecessary  to  repeat  the  reasons  assigned  in  that 
case  for  the  judgment  of  the  court  The  judgment  of  the  State 
court  is  affirmed. 

Note  by  the  Reporter.  —  For  the  separate  opjinions  of  Mr. 
Justice  CATRON,  Mr.  Justice  DANIEL,  Mr.  Justice  NEL- 
SON,  and  Mr.  Justice  GBIER,  see  the  preceding  case  of  Paup 
et  aL  V.  Drew. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec« 
ord  of  the  Supreme  Court  of  the  State  of  Arkansas,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
oidered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Supreme  Court  in  this  cause  be,  and  the  same  is  herebyi 
affinned,  with  costs  and  damages  at  the  rate  of  six  per  centum 
per  annum. 


Philip  Gbbelt»  Junior,  Plaiittipp  m  error,  «.  William  Thokpsou 

AND  WlLLIAH  HrNRT  FoRMAN,  MERCHANTS  AND  COPARTNERS,  TRADING 
UNDER  THE   SrtLE   AND  FiRM    OF  THOMPSON  AND  FoRMAN,  AlIENS 

AND  Residents  op  London,  Dependants. 

In  ftQ  adSon  btonght  against  a  collector  for  the  return  of  daties  paid  nnder  protest, 
it  was  not  competent  for  him  to  give  in  eridencc  a  letter  from  ue  Secrotaiy  of  the 
Treasury,  to  show  that  the  removal  of  one  of  the  merchant  appraisers  was  done  bj 
his  order. 

The  legality  of  such  removal  as  to  third  persons  was  valid  or  not,  according  as  tha 
collector  possessed  legal  power  tojnake  it  on  the  facta  of  Uio  ease.    Coorts  must 
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look  to  the  laws  Uiemselyefl,  and  not  to  the  conatrnctionf  placed  upon  them  hj  the 
heads  of  Departments,  althoogh  ^ese  are  entitled  to  great  respect,  and  will  alwaji 
be  duly  weighed  by  the  oooit 

Under  the  vanoos  acts  of  Congress  proTlding  for  the  payment  of  dnties,  the  time  of 
procurement  is  the  tnie  time  for  fixing  the  ralae,  when  the  goods  are  manofactured 
or  procured  otherwise  than  by  purchase,  and  are  not  of  an  orifdn  foreign  to  the 
country  whence  they  are  imported  hither.  The  proviso  in  the  fifth  section  of  tha 
act  of  1823  (3  Stat,  at  Large,  732),  relates  altogether  to  this  hitter  class  of  goods. 

The  penalty  provided  in  the  act  of  1842  related  only  to  goods  purchased,  and  not  to 
goods  proonred  otherwise  than  by  purchase. 

The  regmar  appraisers  and  the  mcrcnant  appraisers  who  may  be  detailed  for  the  duty 
mus^  each  one,  personally  inspect  and  examine  the  goods.  It  will  not  do  for  one 
to  report  to  the  othtr  that  the  goods  are  **  merchantable,"  and  then  to  fix  the  value 
according  to  a  general  knowl^ge  of  the  value  of  merchantable  goods  of  that  de- 
scription. 

The  removal,  by  the  collector,  of  one  of  the  merchant  appraisers,  because  he  wished 
time  i^'iven  to  obtain  more  evidence  from  England,  ana  the  substitution  of  another, 
was  irregular,  and  made  the  whole  appraisement  invalid.  These  appraisers  are 
temi  orary  umpires  between  the  permanent  appraisers  and  the  importers,  and  after 
entering  on  their  dnties  could  not  be  removed,  either  by  the  collector  or  Secretary, 
'Without  some  grave  public  ground  beyond  a  mere  difference  of  opinion. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  Stotes  for  the  District  of  Massachusetts. 

Mr.  Justice  Catron  did  not  sit  at  the  trial  in  this  court,  being 
a  stockholder  and  copartner  of  a  railroad  company  having  a 
similar  interest.  ^ 

It  was  argued  in  conjunction  with  the  ensuing  case  of  Max- 
well v.  Griswold  et  aL  Mr.  Crittenden  (Attpmey-General) 
covered  both  cases  in  his  opening  arrament;  Mr.  Sherman  re- 
plied in  this,  case,  and  Mr.  McQiUoK  in  Maxwell  v.  Griswold, 
when  Mr.  Crittenden  concluded  with  a  reply  applicable  to  both 
cases.  It  is  difficulty  therefore,  to  separate  the  arguments,  al- 
though each  case  wiU  be  stated  separately. 

It  was  an  action  of  assumpdt  brougbt  by  Thompson  &  For- 
man,  merchants  in  London,  to  recover  back  from  Greely,  the 
collector  of  the  port  of  Boston,  an  excess  of  duty  and  penalty 
paid  to  him  as  collector  under  protest. 

The  bill  of  exceptions  stated  all  the  material  facts  in  the 
case,  which  were  as  follows. 

Bill  of  Exceptions. 

This  was  -an  action  of  assumpsit  brought  by  the  plaintiffs, 
merchants  in  London,  England,  against  the  defendant,  the 
collector  of  the  port  of  Boston,  to  recover  back  the  sum  of 
%  6,282.37,  with  interest  thereon  ;  said  sum  being  the  amount 
of  the  additional  duty  and  penalty  alleged  by  the  plaintiffs  to 
have  been  illegally  exacted  by  the  defendant,  in  his  capacity 
aforesaid,  upon  a  cargo  of  railroad  iron  imported  by  the  plain- 
tiff into  said  port  of  Boston,  in  the  manner  and  under  the 
circumstances  below  stated,  and  which  said  sum  was  paid  un- 
der protest. 
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Upon  the  trial  of  said  cause  before  the  jury,  after  issue  joined, 
it  was  shown  in  evidence  that  the  plaintiffs  were  manufactarers 
of  railroad  iron  in  Wales,  and  resided  in  London,  England ; 
that  through  their  agents  in  Boston,  Messrs.  WilUam  F.  Weld 
&  Co^  they  contracted  to  sell  certain  railroad  iron  to  the  Fitch- 
burg  and  Worcester  Railroad  Company,  and  to  deliver  it  in 
Boston ;  that  they  made  the  rails  ready  for  shipment  in  New- 
port, Wales,  and  chartered  a  vessel  for  the  transportation  of 
said  iron  to  Boston,  on  the  34th  of  January,  1849;  that  the 
lading  of  the  vessel  was  completed  on  the  24th  of  February 
following,  on  which  day  the  bills  of  lading  and  invoices  were 
dated,  and  the  vessel  sailed. 

The  invoice,  duly  made  and  authenticated,  as  the  act  of 
Congress  requires,  fixed  the  value  of  the  iron  at  five  ponnds 
per  ton,  which  was  proved  to  be  the  fair  market  price  at  that 
date,  to  wit,  on"  the  said  34th  day  of  Jannary ;  that  on  the  ar- 
rival of  the  vessel  in  Boston  in  April  of  the  same  year,  the  iron 
was  entered,  and  the  duties  paid  according  to  the  invoice ;  that 
before  the  iron  was  removed,  the  appraisers  at  the  custom- 
house, acting  under  general  orders  from  the  Treasury  Depart- 
ment, apprais&d  the  iron  at  six  pounds  per  ton,  taking  the  date 
of  the  invoice  and. bill  of  lading' as  the  time  when  the  value 
should  be  fixed,  to  wit,  the  24th'of  February,  1349,  the  price 
having  materiaity  advanced  during  the  previous  thirty  days; 
that  the  plaintiff  appealed  from  this  appraisement,  and  gave 
notice  thereof  to  the  defendant,  who,  in  supposed  pursuance  of 
statute  provisions  in  such  cases,  appointed  two  merchants,  viz. 
Peter  Harvey  and  Charles  Thompson,  to  malce  a  valuation  of 
the  iron  according  to  the  provisions  of  the  laws  of  Congress,  as 
construed  by  the  Secretary  of  the  Treasury,  and  they  took  the 
following  oath. 

"  Oustom-Houae,  Boston, 
Collector's  Office,  April  14,  1849. 
i,  appointed  by  the  collector  of  Boston 
praise  a  lot  of  railroad  iron,  imported 
port,  Wales,  the  said  importer  having 
sement  thereof,  in  accordance  with  the 
ith  and  seventeenth  sections  of  the  act 
,  1842,  do  hereby  solemnly  swear  /or 
thfully  to  examine  and  inspect  said  lot 
ily  to  report,  to  the  best  of  our  knowl- 
i  value  thereof,  in  accordance  with  the 
f  Congress,  as  construed  by  the  Secre- 
several  instructions  i.ssued  by  bim,  ii 
rity  vested  in  the  said  Secretary  of  Ux 
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Treasury,  by  the  twenty-third  and  twenty-fourth*  sections  of 
said  act  of  30th  August,  1842,  by  the  act  of  30th  July,  1846, 
and  the  second  section  of  the  act  of  August  10th,  1846. 

Peter  Harvey, 
Charles  Thompson. 
"  April  14, 1849,  before  me, 

Marcus  Morton,  Collector. 
"  A  true  copy.     Attest : 

I.  O.  Barnes,  ClerkJ^ 

One  of  these  merchant  appraisers,  viz.  Peter  Harvey,  doubt- 
ing whether  the  invoice  was  too  low,  and  thinking  that  it  was 
due  to  the  plaintiffs  that  they  should  liav«  time  and  opportu- 
nity to  furnish  evidence  from  England,  as  to  the  true  market 
value  of  the  iron,  reported  this  to  the  collector  in  order  that 
time  might  be  given;  that  thereupon  this  merchant  was  re- 
moved by  the  collector,  and  another,  viz.  Flavel  Mosely,  was 
appointed  by  the  collector  in  his  place,  who  took  the  same  oath 
which  is  mentioned  above  as  having  been  taken  by  Harvey  and 
Thompson  ;  that  these  merchant  appraisers,  viz.  Thompson 
and  Mosely,  thus  constituted,  valued  the  iron  at  five  pounds 
ind  fifteen  shillings  per  ton,  taking,  in  obedience  to  instructions 
rom  the  Treasury  Department,  the  24th  of  February  as  the 
dme  when  the  valuation  should  be  made ;  that  this  value  so 
appraised  being  more  than  ten  per  cent,  above  the  invoice  value 
of  the  iron,  the  defendant  exacted  a  duty  of  thirty  per  cent,  on 
the  amount  which  had  been  added  to  the  invoice,  and,  in  addi- 
tion, a  penalty  of  twenty  per  cent  on  the  appraised  value ;  that 
the  additional  duty  and  the  penalty  amounted  to  $  6,282.37, 
which  sum,  with  interest  so  paid,  the  plaintiffs  sought  to  recover 
bacjc  in  this  action ;  that  this  sum  above  mentioned  was  paid 
under  protest  by  the  plaintiffs ;  that  the  custom  at  the  port  of 
Boston  was  to  fix  the  value  of  the  imports  at  the  date  of  the 
invoice  or  bill  of  lading ;  that  one  of  the  custom-house  apprais- 
ers did  not  inspect  or  see  the  iron,  as  it  did  not  fall  in  his  divis- 
ion (i.  e.  the  two  appraisers  divide  the  labor,  one  taking  one 
class  of  goods,  and  the  other  another  class,  and  it  was  not  the 
work  of  that  appraiser  who  did  not  examine  the  iron  to  ap- 
praise that  class  or  kind  of  goods) ;  that  only  one  of  the  mer- 
chants who  finally  acted  as  merchant  appraisers  ever  saw  the 
iron ;  but  that  the  said  Mosely  testified  that  the  other  appraiser, 
Thompson,  and  also  Harvey,  had  seen  it,  and  that  the  kind  of 
iron  was  admitted,  and  that  it  was  merchantable,  without  say- 
ing by  whom  ;  that  it  Was  not  necessary  for  him  to  see  the  iron 
to  give  it  its  value,  but  that  he  could,  when  its  quality  was 
stated  to  him,  fix  its  value ;  and  that  he  could  and  did  in  this 
way  fairly  appraise  the  value  of  such  iron. 
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The  mercbaDt  appraisers  made  the  foUowing  return,  viz. :  — 

"  Boston,  May  18, 1849.  ^ 
"  Sir,  —  We  have  examined  the  following  merchandise  im- 
ported by  William  F.  Weld  &  Co.,  in  the  Abellino,  from  New- 
port, valued  in  the  invoice  at  £*  4,720  Oi.  lOc/.,  but  which  we  are 
of  opinion  could  not  have  been  purchased  at  the  time  and 
place  of  exportation  for  less  than  k  5,428  Oi.  lldL 

**Ia  conformity,  therefore,  with  the  provisions  of  the  six- 
teenth and  seventeenth  sections  of  the  tariff  act,  approved  Au- 
gust 30,  1842,  we  do  appraise  the  said  merchandise  as  followsi 
any  invoice  or  affidavit  thereto  to  the  contrary  notwithstanding* 


Marka. 

Num- 
beN. 

Daicripiion  of  MtrchaodiM. 

• 

Vslos. 

- 

64S[3]  bars  railroad  iron,    .ei;»faing  9S0  tons 

19  cwt  2  qr.  23  lbs.  at  £  5  15«.  per  ton, 
Commission  2jl  per 

£5,295  IS    I 
132    7  10 

• 

£5,423    0  11 

Charles  Thompson, 
Flavbl  Mosbley, 

Merchant  Appraiseri* 

"  To  the  CJoLLECTOR  of  the  District  of  Boston 
and  Charlestown. 

**  A  true  copy.     Attest : 

Isaac  O.  Barnes,  CSkrAr,  C.  CJ* 

The  regular  custom-hoase  appraisers  had  appraised  it  at  X  6 
per  ton,  making,  with  the  commission,  the  amount  of  the  in- 
voice to  be  jG  5,664  Is.  2d, 

The  defendant  offered  to  introduce  a  letter  of  the  Secretary 
of  the  Treasury  to  the  defendant,  to  prove  that  the  substitution 
of  the  merchant  appraiser,  upon  the  delay  of  the  first  one  to 
report  finally,  was  done  by  the  orders  of  the  Treasury  Depart- 
ment, but  the  letter  was  ruled  out  by  the  court 

The  court  instructed  the  jury,  — 

1st  That  the  date  of  the  procurement  of  the  iron  in  Eng- 
land or  Wales,  to  wit,  the  24th  of  January,  was  the  time  at 
which  the  appraisers  should  have  fixed  the  value  of  the  iroi^ 
and  not  the  date  of  invoice  and  bill  of  lading,  to  wit,  the  24th 
of  February,  when  materially  different 

2d.  That  if  both  appraisers,  in  each  set  of  appraiser^  did 
not  make  some  personal  examination  of  the  iron,  their  report 
or  decision  was  not  made  in  conformity  to  taw,  and  did  not  jus* 
tify  the  penalty. 

dd.    That  the  valuation  of  the   merchant  appraisers  was 

VOL.  X.  20 
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invalid,  because  one  of  the  merchants  who  madelhe  apprajsal 
was  wrongfully  substituted  for  another,  to  wit,  the  merchant 
appraiser  who  was  turned  out  of  office,  or  attempted  to  be, 
without  any  legal  authority  to  do  it  on  the  facts  of  the  case. 

The  jury  found  that  the  defendant  did  promise  in  manner 
and  form  as  the  plaintiff  had  declared  against  him,  and  as* 
sessed  damages  in  the  sum  of  $  6fi8138. 

To  which  ruling  and  instructions  of  the  court,  given  as 
aforesaid,  the  said  defendant  at  the  trial  excepted,  and  prayed 
this  his  bill  of  exceptions  to  be  signed  and  sealed  by  the  court. 

All  which  being  found  true,  the  same  is  accordingly  signed 
and  sealed. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal. 

Levi  Woodbury,        [sealJ 
Associate  Justice  of  the  Supreme  Courts  V.  S. 

Upon  this  exception  the  case  came  up  to  thb  court. 

It  was  argued  by  Mr.  OriUendetiy  ( Attorney-Gteneral,)  for  the 
plaintiff  in  error,  and  by  Mr,  Sherman^  for  the  defendants  in 
error. 

Mr.  Crittenden  made  the  following  points. 

I.  That  the  period  of  exportation  from  the  foreign  country  is 
the  triie  date,  in  contemplation  of  law,  at  which  the  value  of 
imported  articles  subject  to  an  a«{  valorem  duty  is  fixed. 

This  question  depends  on  the  construction  of  the  following 
statutes :  —  Section  16  of  Tariff  Act  of  1842  (5  Stat  at  Large, 
663) ;  section  8  of  Tariff  Act  of  1846  (Session  Laws,  43) ;  sec- 
tion 2  of  Appropriation  Act  of  1846 ;  sections  8  and  10  of  the 
Act  of  1st  March,  1823  (3  Stat  at  Large,  735). 

By  the  twenty-third  section  of  the  act  of  1842  (5  Stat  at 
Large,  566)  it  is  enacted,  <<  That  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  from  time  to  time  to  establish  such 
rules  and  regulations,  not  inconsistent  with  the  laws  of  the 
United  States,  to  secure  a  just^  faithful,  and  impartial  appraise- 
ment of  all  goods,  wares,  and  merchandise  imported  into  the 
United  States,  and  just  and  proper  entries. of  such  actual  mar- 
ket value  or  wholesale  price  thereof."  Secretary  Walker's  Cir- 
cular of  1st  July,  1847  (1  Mayo,  364) ;  another  of  7th  August, 
1848 ;  and  another  of  26th  December,  1848.  Tucker  v.  Kane, 
decided  in  Circuit  Court  for  Maryland  District^  in  manuscript 

The  apt  of  10th  February,  1820,  entitled  "  An  Act  to  pro- 
vide for  obtaining  accurate  statements  of  the  foreign  commerce 
of  the  United  States,"  in  its  tenth  section,  enacts,  ^  That  all 
articles  imported  shall  be  valued  at  their  actual  cost,  or  the 
values  which  they  may  truly  bear  in  the  foreign  ports  from 
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which  they  are  exported  for  importation  into  the  United  States^ 
at  the  time  of  such  exportation."     (3  Stat  at' Large,  542.) 

IL  That  the  dutiable  valuation  of  goods  is  the  market 
value  or  wholesale  price  at  the  period  of  the  exportation  from 
the  foreign  country  is  manifest  from  the  eighth  section  of  the 
act  of  1846,  which  makes  it  "  lawful-  for  the  owner,  consignee, 
or  agent  of  imports  which  have  been  actually  purchased,  on 
entry  of  the  same,  to  make  such  addition  in  the  entry  to  the 
cost  or  value  given  in  the  invoice  as  in  his  opinion  may  raise 
the  same  to  the  tnie  market  value  of  such  imports  in  the  prin- 
cipal markets  of  the\country  whence  the  importation  shall 
have  been  made,  or  in  which  the  goods  imported  shall  have 
been  originally  manufactured  or  produced,  as  the  case  may  be." 

III.  That  the  invoice  of  the  iron,  dated  24th  February,  1849| 
as  follows :  "  Invoice  of  railway  iron  shipped  at  Newport,  by 
Thompson  and  Forman,  on  board  the  AbeUino,  Captain  C.  H. 
Crozier,  bound  for  Charlestown,  Boston  harbor,  consigned  to 
Messrs.  W.  F.  Weld  &  Co.,  for  account  of  the  Fitchburg  and 
WoToeater  Railroad  Company,"  and  the  oath  of  Mr.  Weld| 
made  by  him  on  making  the  entry,  that  the  railroad  com* 
pany  were  the  owners  of  ,the  iron,  show  that  the  case  came 
within  the  eighth  section  above  mentioned,  and  that  the  pro- 
visions of  that  section  were  applicable  to  it 

IV.  That  the  bill  of  lading  and  the  invoice,  in  the  latter  of 
which  the  iron  is  valued  at  nve  pounds  per  ton,  presented  to 
the  collector  at  the  time  of  entry,  are  dated  the  24th  Februaryi 
1849,  and  that  no  evidence  of  the  value  of  the  iron  on  any 
other  day  is  applicable,  which  shows  that  the  value  should 
be  estimated  at  the  time  of  exportation.  Act  of  1823,  §  23 
(3  Stat  at  Lai^e,  737). 

V.  That  it  is  not  necessary  that  all  the  official  appraisers,  or 
all  the  merchant  appraisers,  should  have  made  a  personal  ex- 
amination of  the  iron.  Act  of  1823,  §  16  (3  Stat  at  Large^ 
735);  Act  of  28th  May,  1830,  §§  1  and  2  (4  Stat  at  Large, 
409) ;  Act  of  14th  July,  ia32,  §  8  (4  Stat  at  Large,  692) ;  Act 
of  1842,  §§16, 17,  21,  and  22  (5  Stat  at  Large,  563  el  seq.). 
The  seventeenth  section  is  applicable  to  merchant  appraisers. 

VL  That  the  appraisement  of  the  merchant  appraisers  was 
final  Act  of  1842,  §  17  (6  Stat  ^t  Large,  664) ;  Tucker  v. 
Kane,  above  referred  to. 

VII.  That  the  valuation  was  valid,  being  made  by  two  mer- 
chants. Act  of  1842,  §  17 ;  Treasury  Circular  of  26th  Decem- 
ber, 1848 ;  Act  of  1823,  §  19  (3  Stat  at  Large,  736). 

VIIL  T)iat  the  action  cannot  t)e  maintained  by  Thompson 
and  Forman.  Act  of  2d  March,  1799,  4  62  (1  Stat  at  Larger 
675) ;  Act  of  26th  February,  1845,  §  1  (5  Stat  at  Large,  727) ; 
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Independent  Treasary  Act  of  1846,  §  9';  Meredith  v.  United 
States,  13  Pet.  486 ;  Knox  v.  Devens,  5  Mason,  397. 

Mr.  ShermoHy  for  the  defendants  in  error,  contended, — 
I.  That  the  appraisement  was  illegal  and  void,  and  did  not 
justify  the  exaction  of  the  additional  dnty  and  penalty  imposed 
and  paid,  nor  any  portion  thereof:  — 

1.  Because  the  dntiable  value  of  said  iron,  as  fixed  by  law, 
wa*  **the  fair  market  value,*'  or  ^actual  value ** ^thereof,  ** at 
the  time  and  place  when  and  where  procured,"  or  manufac- 
tured (with  the  dutiable  charges  added) ;  and  not  its  value  at 
the  time  of  exportation,  as  estimated  by  the  appraisers;  and. 
that  the  proviso  to  the  sixteenth  section  of  the  Duty  Act  of 
30tb  August,  1842,  under  which  the  appraisers  were  directed, 
by  circulars  from  the  Secretary  of  the  Treasury,  to  assume  the 
date  of  exportation  in  fixing  the  value  of  all  imports,  applies 
onlv  to  goods,  wares,  and  merchandise  'imported  into  the 
United  States,  from  a  country  in  which  the  same  have  not 
been  manufactured  or  produced  " ;  and,  therefore,  did  not  apply 
to  the  iron  in  question,  which  was  produced  and  manufactured 
in  the  country  from  which  it  was  imported,  and  the  actual 
value,  or  "lair  market  value"  of  which  "when  procured,"  is 
conceded  to  have  been  truly  stated  in  the  invoice  and  entry 
thereof. 

Because  both  of  the  appraisers  did  not  "  examine  and  in- 
spect" the  iron,  as  the  law  and  their  oaths  required,  and  as  they 
alleged  in  their  return  they  had  done ;  and  that  to  render  an 
appraisement  valid,  either  by  public  apprais^  or  merchant 
appraisers,  both  appraisers  of  either  set  of  appraisers  must  have 
made  some  personal  examination  or  inspection  of  the  mer- 
chandise. 

3.  Because  the  merchant  appraisers  were  not  legally  quali- 
fied, having  taken  an  oath  different  from  that  prescribed  by 
law,  and  one  which  bound  them  to  make  an  appraisement  in 
violation  of  law,  by  fixing  the  dutiable  value  of  the  iron  at  a 
period  different  from  that  prescribed  by  Congress ;  and  because 
the  merchant  appraiser  Moseley  appears  hot  to  have  been 
sworn  at  all. 

4.  Because  the  removal  of  the  merchant  appraiser  Harvey, 
after  he  had  been  appointed,  sworn,  and  entered  upon  the  dis-* 
charge  of  his  duty,  (and  the  substitution  of  another,)  for  having 
expressed  doubts  "  whether  the  invoice  was  foo  low ;  and  think- 
ing that  it  was  due  to  the  plaintiffs  that  they  should  have  time 
and  opportunity  to  furnish  evidence  from  England  as  to  the 
true  market  value  of  the  iron,"  and  had  "  reported  this  to  the 
collector,  in  order  that  such  time  might  be  given,"  was  arbi- 
trary and  illegal. 
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Duty  Act  of  Ist  March,  1823,  particularly  §§  4,  5,  7,  8, 16, 
18  (3  Stat,  at  Large,  729) ;  Duty  Act  of  July,  1832,  particu- 
larly §§  7,  15  (4  Stat  at  L^rge,  583) ;  Duty  Act  of  30th  Au- 
gust, 1842,  particularly  i§  16, 17,  21  (5  Stat  at  Large,  548); 
and  Dcdy  Act  of  30th  July,  1846,  particulariy  §  11  (Sched- 
ule C)  and  §  8  (Session  Laws,  1846,-  p.  68). 

Reference  will  also  be  'made,  if  necessary,  to  Duty  Acts  of 
2d  March,  1799  (1  Stat  at  Large,  644) ;  of  20th  April,  1818 
(3  Stat  at  Large,  433) ;  of  May,  1828  (4  Stat  at  Large,  570) ; 
andpf  28th  May,  1830  (Ibid.  409). 

Tracy  and  Balestier  v.  Swartwout,  10  Peters,  80 ;  Elliott  i;. 
Swartwout,  10  Peters,  137 ;  United  States  v.  Lyman,  1  Ma- 
son, 504,  United  StaCes  v.  14  Packages,  Gilpin,  235 ;  United 
States  t;.  Tappan,  11  Wheaton,  419 ;  United  States  t;.  Freeman, 
3  Howard,  564 ;  Kunckle  t;.  Kundde,  1  Dallas,  364 ;  United 
States  t;.  Slade,-2  Mason,  75;  Day  v.  Wilber,  2  Caines,  134; 
United  States  v.  Two  Bales  of  Cloths,  3  Hunt's  Merchants' 
Magazine,  527 ;  Liverpool  Hero,  2  GalL  183 ;  Gilpin's  D.  C.  R. 
239,  240,  and  241 ;  United  States  v.  16  Packages,  2  Mason, 
48;  Moore  t;.  Ewing  et  al.,  Coxe  (N.  J.)  144;  The  King  v, 
Wykes,  Andrews,  238;  Billings  v.  Prinn  et  al.,  2  Black.  1017; 
The  King  t;.  The  Inhabitants  of  Hamstall  Ridware,  3  Term 
R.  380 ;  Dalling  v.  Matchett,  Barnes,  57 ;  Jacob's  Law  Diet, 
tit  Oathj  p.  420 ;  1  Mayo's  Fiscal  Department,  364. 

IL  The  mere  letter  of  the  Secretary  of  the  Treasury,  offered 
by  the  defendant  below  to  justify  the  removal  of  the  merchdnt 
appraiser  Harvey,  and  the  substitution  of  another,  because 
said  Harvey  had  asked  for,  or  suggested  to  the  collector, 'the 
delay  necessary  to  procure  the  evidence  deemed  proper  for  i^ 
fair  and  faithful  performance  of  his  duty,  could  not  legally 
justify  such  arbitrary  removal  and  substitution,  and  was 
therefore  properly  rejected  by  the  court  below.  Duty  Act 
of  2d  March,  1823,  §  18 ;  Duty  Act  of  30th  August,  1842, 
§§  16, 17;  Tracy  and  Balestier  v.  Swartwout,  10  Peters,  80; 
iSUiott  V.  Swartwout,  10  Peters,  137 ;  United  States  v.  Lyman, 
1  Mason,  504 ;  Alfonso  v.  United  States,  2  Story,  421 ;  Tucker 
V,  Kane,  MS.  decision  of  Chief  Justice  Taney,  Maryland  Cir- 
cuit 

XXL  The  eighth  section  of  the  Duty  Act  of  July  ^h,  1846, 
under  which  the  additional  duty  and  penalty  were  exacted, 
was  only  applicable  to  goods,  wares,  and  merchandise  which 
had  been  *'  actually  purchased,"  and  not  to  those  which  had 
been  "procured  otherwise  than  by  purchase";  and  therefore 
did  not  authorize  such  exaction.  Duty  Act  of  30th  July,  1846, 
§  8 ;  Whitney  v.  Emraett,  1  Baldwin,  C.  C.  316 ;  Barlow  v. 
United  States,  7  Peters,  404. 
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Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  coort. 

This  writ  of  error  is  brought  by  the  collector  of  Boston  to 
reverse  a  judgment  rendered  against  him  in  favor  of  Thomp- 
son et  al.,  importers  of  a  quantity  of  railroad  iron. 

The  judgment  was,  that  he  should  refund  $  6,681.28,  which 
had  been  exacted  of  the  importers,  on  the  ground  that  the  iron 
was  appraised  more  than  ten  per  cent,  above  the  invoice.  The 
•first  questions  appearing  on  the  record  relate  to  rulings  against 
the  defendants,  admitting  certairrevidence  that  the  appraisers 
weifi  duly  sworn,  to  which  the  defendants  objected. 

But  as  the  defendants  do  not  bring  a  writ  of  error  on  that 
account,  the  final  judgment  being  in  their  favor,  we  proceed  to 
consider  the  rulings  and  instructions  of  which  the  collector, 
who  is  the  plaintiff  here,  complains. 

The  first  ground  of  objection  by  him  is  the  refusal  of  the 
court  below  to  allow  in  evidence  a  letter  from  the  Secretary 
of  the  Treasury,  to  show  that  the  removal  of  one  of  the  mer- 
chant appraisers  was  made  by  his  order. 

We  think,  however,  that  the  removal  of  that  appraiser  must 
be  deemed  valid  or  not,  as  to  third  persons,  according  as  the 
coUectoi  possessed  legal  power  to  make  it  on  the  facts  of  the 
ease.  The  orders  as  well  as  the  opinions  of  the  head  of  the 
TVeasury  Department,  expressed  in  either  letters  or  circulars, 
are  entitied  to  much  respect,  and  will  always  be  duly  weighed 
by  this  court ;  but  it  is  the  laws  which  are  to  govern,  rather 
than  their  opinions  of  them,  and  importers,  in  cases  of  doubt, 
are  entitled  to  have  their  right  settled  by  the  judicial  exposition 
of  those  laws,  rather  than  by  the  views  of  the  Department 
(Marriott  2;.  Brune,  9  Howard,  634,  635.)  And  though,  as  be- 
tween the  custom-house  officers  and  the  Department,  the  latter 
must  by  law  contjrol  the  course  of  proceeding  (5  Stat  at 
Large,  666),  yet,  as  between  them  and  the  importer,  it  is  well 
settled,  that  the  legality  of  all  their  doings  may  be  revised  in 
the  judicial  tribunals.  (Tracy  et  al..t;.  Swartwout,  10  Peters, 
W;  United  States  v.  Lyman,  1  Mason,  C.  C.  604 ;  Opinions  of 
Attorneys-Greneral,  1015.) 

Besides  this  objection,  there  are  specific  exceptions,  taken  to 
these  instructions  below,  which  deserve  a  separate  and  more 
detiuled  examination.  Those  instructions,  as  set  out  in  the 
lecord,      re,  — 

••  1st  That  the  date  of  the  procurement  of  the  iron  in  Eng- 
land or  Wales,  to  wit,  the  24th  of  January,  was  the  time  at 
which  the  appraisers  should  have'  fixed  the  value  of  the  iron, 
and  not  the  date  of  invoice  and  bill  of  lading,  to  "wit,  the 
Mtb  of  February,  when  materially  different 

*2d.  That  if  both   appraisers,  in  each  set  of  appraisers, 
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did  not  make  some  personal  examination  of  tne  iron,  their  re- 
port  or  decision  was  not  made  in  conformity  to  law,  and  did 
not  justify  the  penalty. 

'^  3d.  That  the  valuation  of  the  merchant  appraisers  was  in- 
valid, because  one  of  the  merchants  who  made  the  appraisal 
was  wrongfully  substituted  for  another,  to  wit,  the  merchant 
appraiser  who  was.  turned  out  of  office,  or  attempted  to  be, 
without  any  legal  authority  to  do  it  on  the  facts  of  the  casa'* 

The  first  of  these  instructions  extends  merely  to  the  point  of 
law,  whether  the  date  of  the  procurement  of  the  iron  abroad 
was,  by  the  acts  of  Congress,  the  proper  time  at  which  to  fix  the 
value  of  it,  or  the  date  of  the  invoice  and  bill  of  lading. 

Thb  has  become  a  highly  important  question  to  the  govern- 
ment, as  well  as  the  commercial  world,  under  facts  such  as  exist 
in  this  case,  because  a  month  had  intervened  here  between  the 
procurement  and  the  shipment,  and  in  the  mean  time,  under 
one  of  those  extraordinary  fluctuations  in  prices  which  occa- 
sionally happen  in  trade,  iron  had  risen  nearly  one  fifth  in  value. 

Ordinarily,  the  time  of  the  procurement  of  an  article,  as  also 
the  time  of  the  pnrchsise  of  it,  when  it  is  bought  and  not  manu- 
factured by  the  importer,  is  near  the  date  of  the  invoice  or  ex- 
portation, and  the  price  differing  but  little.  Then,  if  selecting 
for  the  period  of  the  appraisal  the  latter  date,  it  is  acquiesced 
in  by  the  importer  as  immaterial.  But  where,  as  in  this  ih- 
stance,  t1ie  difTerence  in  time  and  value  is  great,  the  'importer 
has  a  right  to  insist  on  the  time  as  provided  by  the  acts  o'f 
Congress. 

Which  is  the  proper  time  is,  therefore,  all  that  is  involved 
in  this  first  instruction,  and  not  another  question  beside,  which 
has  been  urged  by  the  plaintiff  in  error ;  whether  the  charter- 
ing of  the  vessel  in  England  to  transport  the  iron  here,  after 
it  was  ordered,  miaide,  and  collected  for  shipment  by  the  im- 
porters who  manufactured  it,  should  in  point  of  law  be  deemed 
the  time  of  its  procurement  No  charge  below  on  that  point  is 
set  out,  none,  therefore,  can  be  revised  here,  however  easily  it 
could  be  settled. 

After  full  consideration,  we  think  that  the  time  of  procure- 
ment was  the  proper  time  for  appraising  the  value,  and  it 
seems  to  us  to  have  been  stated,  in  the  instruction  in  con- 
formity with  both  the  express  language  of  several  acts  of 
Congress,  and  the  reason  of  the  case. 

The  first  leading  act  on  this  subject  was  passed  March  1st, 
1823.  (3  Stat  at  Large,  732.)  Officers  to  appraise  the  value 
existed  before  only  in  the  case  of  goods  with  no  invoice,  or 
damaged,  or  fraud  suspected.  (1  Stat  at  Large,  41,  42, 1Q6.) 
The  invoice,  with  the  oath  of  the  importer,  was  previously 
the  chief  guide. 
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But  under  an  impression  that  goods  were  often  undenralued 
in  the  invoice  after  the  increased  duties  imposed  in  I8I69  and 
that  the  revenue  thus  became  diminished,  it  was  provided  by 
the  sixteenth  section  of  the  act  of  1823,  that  appraisers  should 
be  appointed  to  examine  and  estimate  the  true  value  of  the 
merchandise  imported.  And  to  remove  all  doubt  as  to  the 
time  when  the  value  was  to  be  fixed,  it  was  expressly  enacted 
in  the  fifth  section,  <Hhat  the  ad' valorem  T^Ltea  of  duty  upon 
goods,  wares,  and  merchandise  shall  be  estimated  in  the  man- 
ner following :  to  the  actual  cost;  if  the  same  shall  have  Deen 
actually  purchased,  or  the  actual  value,  if  the  same  shall  have 
been  procured  otherwise  than  by  purchase,  at  the  time  and 
place  when  and  where  purchased,  or  otherwise  procured,  or  to 
the  appraised  value,  if  appraised,  except  in  cases  where  goods 
are  subjected  to  the  penalty  provided  for  in  the  thirteenth  sec- 
tion oif  this  act,  shall  be  added  all  charges,  except  insurance, 
and  also  twenty  per  centum  on  the  said  cost  or  value,  and 
charges,  if  imported  from  the  Cape  of  Good  Hope,  or  any 
place  beyond  that,  or  from  beyond  Cape  Horn,  or  ten  per  cen- 
tum if  (rem  any  other  place  or  country ;  and  the  said  rates  of 
duty  shall  be  estimated  on  such  aggregate  amount :  Provided, 
that  in  all  cases  where  any  goods,  wares,  and  merchandise, 
subject  to  ad  valorem  duty,  shall  have  been  imported  from  a 
country  other  than  that  in  which  the  same  were  manufactured 
or  produced,  the  appraisers  shall  value  the  same  at  the  current 
value  at  the  time  of  exportation  in  the  country  where  the  same 
may  have  been  originally  manufactured  or  produced."  (3  Stat 
at  Large,  732.) 

These  worcis  seem  too  plain  for  doubt,  that  the  time  to  fix 
the  value,  in  a  case  like  this,  when  the  goods  have  been  pro- 
cured rather  than  purchased,  is  the  time  of  procurement,  and 
when  purchased,  is  the  time  of  the  purchase ;  and  in  neither 
case  should  be  the  date  of  the  invoice  or  bill  of  lading,  if  they 
are  at  a  different  time. 

It  has  been  urged,  however,  in  pursuance  of  a  treasury  cir- 
cular of  November  26, 1846,  that  this  act  should  receive  a  dif- 
ferent construction,  and  that  the  true  time  is  the  time  of  expor- 
tation ;  because  that  is  named  in  the  proviso,  and  thus  is  sup- 
posed to  annul  or  modify  all  which  precedes  it. 

But  it  seems  to  be  overlooked,  that  the  proviso  relates  to 
another  kind  of  merchandise  than  that  regulated  before  in  the 
body  of  the  section,  the  former  being  expressly  goods  of  an 
origin  foreign  to  the  country  whence  they  are  now  to  be  im- 
ported, and  the  latter,  goods  not  foreign,.but  of  the  growth  or 
manufacture  of  the  country  from  which  they  are  imported 
hither; 
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As  the  time  of  the  original  procnremeot  or  purchase  of  tlfe 
proviso  TOods  in  the  country  of  their  birth  niight  have  been 
yei^n  before,  and  difficult  to  fix,  a  new  and  dinerent  time  is 
selected  for  them,  namely,  the  period  of  their  exportation  to 
this  country. 

This  distinction  has  been  ever  since  preserved  in  our  laws 
between  these  kinds  of  merchandise.  See  the  sixteenth  section 
of  the  Act  of  August  30, 1842  (4  Stat  at  Large,  564)  ;  see  also 
Alfonso  t;.  United  States,  2  Story,  429,  430. 

It  would  be  very  irrational  to  consider,  such  a  proviso  as  a 
repeal  or  a  change  of  the  body  of  a  section  where  it  does  not 
contradict  it,  but  merely  purports  to  regulate  the  appraisal  of  a 
difierent  species  of  goods  in  a  different  manner.  (See  on  thiS| 
1  Kent,  Com.  462,  463.) 

The  proviso  does  not  pretend,  in  words  or  spirit,  to  interfere 
with  goods  situated  like  those  contained  in  the  shipment  in 
the  present  case,  and  hence,  instead  of  conflicting,  it  is  in  har- 
mony and  consistent     23  Maine,  360. 

As  further  proof  that  the  time  of  the  procurement  was  to 
remain  the  guide  in  cases  like  this,  notwithstanding  the  proviso, 
the  fourth  section  of  this  act  continues  in  full  force  an4  nn- 
modified,  and  requires  the  manufacturer  or  owner,  as  was  done 
here,  when  importing,  to  swear  that  "  the  goods  were  not  ac- 
tually bought  by  me  in  the  ordinary  mode  of  bargain  and  sale, 
but  are  of  the  value  stated,  including  charges,  &c.,  at  ihe  timd 
or  tiicfes,  and  place  or  places,  when  and  where  procured  for%my 
account"  (3  Stat  at  Large,  732.)  See  on  this  oath,  2  Story, 
430. 

So.  the  eighth  section  still  exists,  and  positively  requires  the 
oath  of  the  importer,  when,  as  here,  a  foreigner,  that  '^tbe  in- 
voice contains  a  true  and  faithful  account  of  the  said  goods, 
wares,  and  merchandise,  at  their  fair  market  value  at  the  time 
and  place  when  and  where  the  same  were  procured  or  manu- 
factured, as  the  case  may  be,  and  all  charges  thereon."  3  Stat 
at  Large,  733. 

Other  similar  illustrations  of  this  might'be  cited,  but  are  not 
necessary  to  support  this  obvious  position,  that  the  time  of  pro- 
cnrement.is  the  true  time  for  fixing  the  value,  when  the  goods 
are  manufactured  or  procured  otherwise  than,  by  purchase,  and 
are  npt  of  an  origin  foreign  to  the  country  whence  they  are  im- 
ported hither.  Indeed,  it  would  seem  reasonable,  independent 
of  the  express  language  of  the  acts  of  Congress,  that,  if  uncer- 
tainty remained  about  the  true  construction  of  the  fifth  section 
of  the  act  of  1823,  the  proper  time  for  fixing  the  value  of  goods 
should  be  considered  the  time  they  were  purchased  or  procured ; 
because  the  idea  of  having  the'  value  and  charges  fixed,  and 
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assessing  the  duty  on  them,  is  to  tax  the  importer  on  the 
amount  or  value  he  has  expended.  And  what  he  has  expended 
cannot  foe  more  than  what  he  has  thus  paid  ;  and  the  invoice 
itself,  often  prepared,  as  in  the  interior,  days  and  weeks  before 
the  vessel  sails,  states  the  price  or  value  as  thus  made  up,  and 
not  at  the  time  of  the  bill  of  lading,  when  the  market  value  may 
be  higher  or  lower. 

"We  do  not  find  that  the  value  at  the  time  of  exportation  of 
goods  of  the  growth  or  manufacture  of  the  country  whence  ex- 
ported, has  ever  been  selected  by  any  act  of  Congress  for  the 
purpose  of  assessing  the  duty.  Though  in  one  instance  it  is 
adopted  merely  to  compile  statistical  tables  of  the  value  of 
foreign  imports  (3  Stat  at  Large,  543),  it  is  never  done  to 
reffulate  duties. 

The  value  for  statistical  purposes  it  is  reasonable  to  fix  at 
the  time  of  exportation,  because  it  thus  indicates  the  worth  of 
all  shipped  hither,  which  is  what  is  then  desired  ;  but  the  value 
on  which  to  tax  the  importer  is  the  capital  or  price  he  has  in- 
vested in  the  goods,  which  is  primd  facie  the  amount  paid,  if 
purchased,  or  the  amount  for  which  they  were  procured,  if  not 
purchased. 

There  is  another  objection  in  this  cade  to  the  applicability  of 
^he  act  of  1842,  if  construed  to  aflSbc  ihis  penalty  to  an  under- 
valuation of  goods,  procured  otherwise  than  by  purchase.  (See 
§§  16, 17 ;  5  Stat  at  Large,  563,  564.) 

That  act  applies  expressly  onl  v  to  goods  *'  purchased.''  So 
the  act  of  1846,  July  30,  applies  only  to  goods  <' actually 
purchased."     See  §  8,  page  43,  Pamphlet  Laws  for  1846. 

They  thus  appear  to.  leave  goods,  procured  other  ways  than 
by  purchase,  to  the  provisions  of  the  acts  of  1823  and  1830^ 
which  do  not  at  all  affix«tbe  penalty  here  exacted,  looking  to 
the  valu^,  whether  when  procured  a  when  exported. 

Especially  in  a  penal  provision,  it  could  not  seem  judidodSi 
any  more  than  legal,  to  extend  it  beyond  the  clear  language  of 
the  act  (See  cases  in  Maxwell  v.  (iriswold,  postf  p.  9&.)  But 
on  this  objection,  growing  out  of  the  words  of  the  act  of  1842y 
it  is  hardly  necessary  to  give  a  decisive  opinion^  as  the  instnio* 
tion  to  the  jury  does  not  in  form  cover  it ;  and  on  the  other 
ground,  the  appraisal  is  palpably  erroneous,  on  account  of  hi 
being  made  as  of  the  wrong  time. 

The  second  general  instruction  excepted  to  is,  that  the  ap* 
praisal  was  invalid, 'because  not  made  on  a  personal  examina- 
tion of  any  of  the  goods  by  all  of  those  certifying  to  its  correct- 
ness. 

It  is  almost  impossible  to  adopt  anyother  construction  of 
the  acts  of  Congress,  or  of  the  analogies  of  the  case.     Those 
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acta  expressly  require,  that  the  appraisers  should  iuspect  or 
examine  a  portioa  of  the  goods  pointed  out  by  the  collector. 
4  Stat  at  Large,  410 ;  3  Stat  at  Large,  736 ;  5  Stat  at  L^e, 
S6& 

The  oaths  administered  to  them  are,  **  diligently  and.faith* 
fully  to  examine  the  goods,"  &c  Act  of  1823,  §  1^  (3  Stat 
at  Large,  735). 

So  of  the  assistant  appraisers,  the  oath  is  in  like  words.  (4 
Stat  at' Large,  409). 

In  this  very  case  the  appraisers  swore  ^  diligently  and  faith- 
fully to  examine  .and  inspect  said  lot  of  railroad  iron,"  and  re* 
ported  that  ^  we  have  examined"  it,  &c.,  when  the  record  states, 
that  one  of  the  merchant  appraisers  *'  never  saw  the  iron,"  and 
one  of  the  permanent  appraisers  did  not  ^^  examine,"  and  **  did 
not  inspect  or  see  the  iron." 

Besides  this,  it  would  be  unreasonable  to  overturn  the  in- 
Toices  and  oaths  of  importers,  unless  by  a  personal  inspection 
and  examination ;  an  insufficient  value  should  clearly  appear  to 
have  been  affi^^ed,  considering  the  quality  of  the  article  &rsty 
and  next  the  market  value  abroad  of  articles  of  that  quality,  at 
the  time  required  bv  law. 

Bat  it  has  beenAirffed,  that  if  one  examines  and  reports  to 
Ute  other  that  the  artjde  is  *'  merchantable,"  the  other  can  cor^ 
lectly  fix  the  value,  (by  knowing^he  value  of  what  is  merchant- 
able. 

The  answer  to  this  Is,  that  the  law  requires  the  quality  to  be 
fixed  by  inspection  or  examination,  and  not  alone  by  evidence 
or  opinion  of  others. 

Again,  too,  an  article  may  be  barely  inerchantable,  and  yet 
not  be  worth -BO  much  as  one  that  is  not  only  merchantable,  but 
on  the  brink  of  being  better  than  merchantable.  A  personal 
examination,  therefore,  is  proper  for  making  such  dibcrimiua* 
tions  in  quality  and  value. 

It  is  further  urged  against  our  construction,  that  a  sufficient 
force  does  not  exist  in  qiost  custom-houses  for  all  the  apprais- 
ers to  make  personal  examinations,  or  all -the  as^sistant  apprais- 
ers to  do  it  There  are  two  answers  to  this.  If  officers  enough 
to  perform  these  public  duties  do  not  exist,  more  should  be  au- 
thorized, or  their  duties  to  examine  in  person  should  be  dis- 
pensed with  by  an  act  of  Coi)gress.  Again,  the  collector  need 
detail  no  more  officers  to  make  the  appraisal  than  can  be  spared, 
or  than  the  law  imperatively  demands.  All  we  hold  is,  that 
such  as  are  detailed  in  a  particular  case  should  do  their  duty, 
in  the  manner  which  their  oaths  require;  and  it  would  be  a 
novelty  for  courts  to  countenance  one  or  more  persons,  if  un- 
dertaking a  duty  in  such  a  cai^e,  to  be  exonerated  from  it  be- 
cause it  was  burdensome  or  difficult 
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There  w,  too,  a  sufficient  answer  to  another  objection,  that,  if 
a  personal  examination  was  required  of  every  article,  time 
enough  would  not  exist  for  the  purpose.  For  the  acts  of  Con- 
gress do  not  require  every  arficle  in  a  package  to  be  examined* 
A  fair  selection  of  specimens  or  samples  is  made  sufficient  (3 
Stat,  at  Large,  735,  §  16.) 

The  instruction  by  the  court  below  on  this  point  is,  therefore, 
the  only  one  tolorated  by  the  language  of  the  acts  of  Ck>ngres8 
and  the  oaths  of  the  appraisers,  though  a  different  usage  may 
have  grown  up  at  some  ports,  without  intending  any  thing  neg- 
ligent or  wrong. 

The  only  remaining  question  is,  whether  the  removal  of  one 
of  the.  merchant  appraisers,  and  the  substitution  of  another,  who 
estimated  the  value,  was  not  on  the  facts  of  this  case  irregulari 
so  as  to  make  their  appraisal  invalid. 

The  court  below  instructed  the  jury  it  was  so.  We  feel  con- 
strained, by  the  law  suid  reason  of  the  case,  to  concur  in  that 
view.  The  person  removed  was  one  selected  as  a  member  of 
an  appellate  tribunal,  to  revise  the  value  estimated  by  the  regu- 
lar appraisers,  and  he  was  removed  and  another  appointed,  as 
the  record  shows,  not  for  any  misconduct  discoverea,  or^ny  in- 
competency intervening,  by  act  of  God  or  otherwise,  but  mere- 
ly because  he  wished  time  given  to  obtain  more  evidence  from 
England,  which  might  justify  a  lower  estimate. 

Now,  without  saying  }vhat  mi^ht  be  proper  in  case  of  a 
strictly  public  officer,  quasi  judicial  and  misbehaving,  as  noth- 
ing was  ruled  on  that  point  below,  and  indeed  without  holding 
what  might  be  competent  in  case  of  an  arbitrator  or  refereei 
public  Or  private,  becoming  corrupted  or  incapable,  as  the  ruling 
did  not  apply  to  that  case,  we  are  satisfied  that  the  allowance 
of  an  appeal  to  merchant  appraisers  by  the  importer  would  be 
nugatory,  or  a  mockery,  if  a  member  of  the  tribunal  can  be  re- 
moved by  the  collector  or  Secretary  whenever  his  opinion  ap- 
pears not  likely  to  accord  with  theirs  on  the  matter  submitted. 
He  is,  as  to  that,  a  ^axi  judge,  a  "legislative  referee."  Ban- 
kin  w.  Hoyt,  4  Howard,  327. 

And  an  interference  with  such  a  referee  for  such  a  caoie 
would  conflict  with  all  just  notions  of  judicial  independence,,  or 
judicial  purity,  and  when  done  and  sanctioned  as  to  a  publio^ 
referee,  it  might  shake  conKdence  abroad  as  well  as  at  home  in 
the  administration  of  our  revenue  sysriiem,  as  connected ,  with 
commercial  imports.  In  all  free  countries,  public  sentiment  is 
much  shocked  by  any  interfereni^e  with  judicial  duties,  tending 
to  warp  them.  And  more  especially,  if  so  made  as  to  be  likely 
to  influence  a  pending  question  in  favor  of  those  interfering, 
and  aclusdiy  ending  in  the  removal  of  a  judicial  incumbent 
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merely  for  aa  omDion  esqpressed  in  the  course  of  the  case  which 
was  not  afi;reeable. 

Again,  the  merchant  apjmusers  here  can  hardly  be  considered 
pobhc  officers  at  all,  in  the  ordinary  acceptation  of  the  term. 
One  of  them  was  formerly  selected  by  the  importer  alone. 
Neither  of  them  now  holds  a  commission,  nor  are  they  selected 
to  discharge  generally  public  daties  of  a  certain  character. 

Bnt  they  are  mere  umpires  between  the  permanent  apprais- 
ers and  the  importers,  when  disagreeing  as  to  the  value  in 
some  particular  case ;  and  it  is  difficult  to  see  how,  when  third 
persons  are  interested  in  their  decision,  the  other  side,  whether 
represented  by  the  collector  or  Secretary,  could,  without  the 
consent  of  those  third  persons,  or  without  some  grave  public 
ground  beyond  a  mere  difTerence  of  opinion,  remove  an  umpire, 
and  thus  attempt  to  change  the  award  about  to  be  made. 

Thoiigh  some  very  culpable  cases  of  removals  of  public  ju- 
dicial officers  occurred  in  England  before  her  revolution,  during 
the  arbitrary  reign  of  the  house  of  Stuart,  and  led  for  security 
to  a  change  in  the  tenure  of  their  offices  from  the  pleasure  of 
the  king  to  good  behaviour,  yet  nothing  of  the  kind  seems 
since  to  be  countenanced,  here  or  there,  for  mere  difference  of 
opinion.  And  the  course  pursued  in  the  present  instance  was 
probably  the  result  of  not  adverting  to  the  judicial  character  of 
a  merchant  appraiser,  or  of  a  misapprehension  as  to  the  duty 
and  right  to  do  the  act,  only  for  requesting  delay  to  obtain 
more  evidence,  rather  than  arising  from  any  intentional  abuse 
of  power. 

The  delay,  asked  for  the  benefit  of  the  importers,  was  also  to 
prevent  a  penalty ;  and  in  such  a  case,  when  doubts  exist,  the 
respondent  isto  be  favored.  (7  Peters,  453 ;  1  Baldwin,  C.  C 
317.)  The  removal,  made  to  avoid  this  delay  of  further  evidence 
against  the  forfeiture,  was  likewise  in  the  case  of  merchants  and 
manufacturers  of  apparently  high  respectability,  and  without  a 
particle  of  evidence  indicating  any  intent  by  them  to  defraud 
the  TOvemment 

Almost  the  whole  system  of  appraisals  is  founded  on  tne 
idea,  that  fraud  has  been,  or  is  likely  to  be,  practised.  And 
while  this  court  has  never  been  backward  in  ferreting  out  and 
punishing  real  frauds  attempted  on  the  revenue,  yet,  at  the 
same  time,  where  no  d^honesty  is  pretended,  but  a  disposition 
appears  in  the  importer  to  conform  to  the  laws,  he  is  entitled  to 
fi\ll  legal  protection,  else  fair  bommeree  between  us  and  the  rest 
of  the  world  will  bp  tliscouraged.  and  our  national  character 
tarnished. 

The  government,  too,  could  not  suffer  by  the  delay  asked 
here,  as  they,  in  the  mean  time,  would  hold  the  goods,  unless 

vui..  X.  21 
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ihe  increased  duties  on  the  highest  appraisal,  and  the  penalty, 
were  paid  to  them. 

The  judgment  below  is  affirmed* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord f'om  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  and  was  argued  by  tounsel.  On  con- 
sideration whereof,  it  is  now  here,  ordered  and  adjud^d  by, 
this  court,  that' the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per*annum. 


Hugh  M4ZWBLL,  Plaintiff  in  error,  v.  Nathakiel  L.  Griswold, 
George  Griswold,  George  W.  Gray,  and  George  Griswold, 
Junior. 

The  points  ruled  in  the  preceding  case  of  Greelj  v,  Thompson  and  Forman  adopted 
ana  applied  to  diis  case  idso,  so  far  as  Uioy  are  appKcable. 

Where  the  collector  insisted  upon  either  harin^  the  goods  a|mraised  al  Ihe  Talne  al 
the  time  of  shipment,  the  consequence  of  which  would  hare  oeen  an  addition  of  so 
much  to  the  inroiee  price  as  to  subject  the  importer  to  a  penalty^  or  to  allow  the 
importer  Toluntarilj  to  make  the  addition  to  the  invoice  price  and  so  escape  the 
penaltj,  and  the  importer  chose  the  latter  course,  this  was  not  such  a  TOlnntarj 
payment  of  duties  on  his  part  as  to  debar  him  from  bringine  an  action  against  the 
oOUector  for  the  recorerj  of  the  excess  thus  illegally  exacted. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

Like  the  preceding  case  of  Greely  v.  Thompson  and  For- 
man,  it  was  an  action  brought  by  the  defendants  in  error  against 
Maxwell,  the  collector  at  the  port  of  New  York,  for  the  return 
of  duties  paid  under  protest 

In  January,  1850,  the  defendants  in  error  imported  into  New 
York,  in  the  ship  Matilda,  from  Manilla,  sundry  ba^s  of  sugar 
and  bales  of  hemp.  The  goods  were  purchased  in.  March  and 
April,  1849,  but  not  shipped  until  about  the  24th  of  July,  1849, 
when  the  market  prices  had  risen  very  considerably.  The  as- 
sistant appraiser  reported  upon  the  value  of  the  articles,  mean- 
ing by  the  word  value  "  the  actual  market  value  at  the  time  of 
shipment  to  the  United  States  in  the  principal  markets  of  the 
country  of  produce." 

The  importers  paid  the  duties  under  protests,  one  of  which 
was  the  following. 
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Protest  Notice. 

<<  New  Yorky  January  3d,  1850. 
**  H.  Maxwell,  Esq.,  Collector :  — 

<<  We  hereby  protest  against  the  duties  demanded  from  us 
by  the  collector  on  this  importation  of  plantain  bark,  or  hemp. 

"  One  objection  is,  that  the  duties,  contrary  to  law  and  jus- 
tice, are  assessed  upon  a  greater  vaJue  than  the  cost  of  the 
same  when  purchased  for  us  for  shipment  to  the  United  Statues ; 
the  true  costs  and  charges,  being  the  value  in  the  foreign 
market  (Manilla),  at  the  time  when  purchased  for  shipment, 
amount  to  $38,197.95,  say  thirty-eight  thousand  one  hun- 
dred and  ninety-seven  j%\  dollars.  We  are  required  to  pay 
duties  upon  an  estimated  and  fictitious  value,  amounting, 
with  charges,  &c.,  to  $47,662.95,  and  we  are  compelled  to 
enter  the  fi;oods  at  their  estimated  and  fictitious  value  to 
save  penalties  and  forfeitures,  and  to  get  possession  of  our 
property. 

<<  We  protest  against  being  committed  to  any  thing  by  the 
form  of  tne  entry,  which  we  submit  to  upon  compubion,  in- 
sisting that  they  are  not  according  to  the  truths  of  the  trans- 
actions. The  sixteenth  section  of  the  tariff  law  of  1843  fixes 
the  date  of  purchase  for  shipment  as  the  time  in  reference  to 
which  the  value  is  to  be  ascertained,  except  in  the  case  of 
goods  imported  into  the  United  States  from  some  country 
other  than  that  of  the  growtj^  or  manufacture  of  the  imported 
articles.  There  is  nothing  in  the  eighth  section,  or  any  prart  of 
the  tariff  act  of  1846,  nor  in  any  other  law  of  the  United  States, 
inconsistent  with  the  sixteenth  section  of  the  act  of  1842. 

^  We  give  notice  that  we  intend  to  seek  redress  by  suit  at 
law  and  otherwise,  as  we  may  be  advised,  for  the  wrons  done 
to  us  in  respect  to  the  excessive  duty  imposed  upon  this  im- 
portation. 

^  We  rely  upon  the  objection  we  have  made,  and  upon  such 
other  objections  foundea  in  law  and  in  fact  as  belong  to  the 
case,  and  we  now  offer  to  specify  them  to  the  collector,  more 
particularly  if  requested  so  to  do. 

<<  The  sum  of  money  now  illegally  extorted  from  us,  over 

and  above  the  true  and  honest  duties,  is  $  2,366.25, 

W.  G.  more  or  less,  being  25  per  ceht  on  the  valuation  c^ver 

B.      and  above  actual  cost,  as  specified  in  the  invoice  here- 
with produced. 

"True  copy.  S.  P.  R. 

"Nath'l  L.  &  Gteo.  Griswold." 

Upon  the  trial  of  the  cause  a  bill  of  exceptions  was  taken, 
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which  it  is  not  deemed  advisable  to  set  forth  tn  extensoy  be- 
cause it  contained  all  the  invoices,  entriesi  depositions,  and  cir- 
culars from  the  Secretary  of  the  Treasury,  the  whole  amounting 
to  nearly  thirty  printed  pages.  The  following  summary  of 
the  bill  will  be  sufficient 

Southern  District  of  New  York^  ss. 

Be  it  remembered,  that  oh  the  13th  dajr  of  June,  in  the  year 
1850,  as  yet  of  the  stated  term  of  the  said  courts  commencing 
on  the  nrst  Monday  of  April,  in  the  year  1850,  held  at  the 
City  Hall,  in  the  city  of  New  York,  in  the  Southern  District 
of  r>few  York,  before  the  Hon:  Samuel  Nels6n,  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  sitting  in  the 
said  Circuit  Uourt,  the  issue  within  contained  joined  l^tween 
the  said  Nathaniel  L.  Griswold,  George  Griswold,  Greorge  W. 
Gray,  and  George  Griswold,  junior,  plaintiffs,  and  Hugh  Max- 
well, defendant,  came  on  to  be  tried,  and  the  said  pc^es,  by 
their  respective  attorneys,  before  the  said  justice  came ;  and  the 
jurors  of  the  jury  in  this  behalf  duly  summoned  also  came ;  and 
to  say  the  truth  also  in  this  behalf  are  elected,  tried,  and  sworn. 

And  the  counsel  for  the  said  plaintiffs,  to  maintain  and 
prove  the  said  issue  in  their  behalf,  produced^nd  gave  in  evi- 
dence the  invoices,  entries,  and  pral^sts,  in  the  words  and  fig- 
ures following :  — 

(Then  followed  the  invoices,  entries,  and  protests,  the  entries 
showing  that  the  appraisers  had  added  to  the  amount  ^'to 
make  value  at  time  of  shipment") 

And  proved  that  said  protests  were  made  and  delivered  to 
the  defendant  at  and  before  the  payment  of  the  duties  on  the 
goods  in  said  invoice  and  entries  contained,  and  that  the  sum 
of  $  12,493.50  was  paid  by  the  plaintifi  to  the  defendants  on 
the  8th  day  of  January,  lo50,  as  duties  on  the  plantain  ba^ 
named  in  said  foregoing  entry  thereof,  of  which  amount 
^  2,425.50  was  duty  on  uie  sum  of  (  9,702,  added  with  com- 
missjons  in  said  entry  as  therein  expressed,  <^to  make  market 
value  of  bark";  and  on  the  15th  day  of  the  same  month  the 
plaintiffs  paid  to  the  defendant  the  further  sum  of  $  5;691,  as 
duties  on  the  sugar  named  in  said  foregoing  entry  thereof,  of 
which  amount  $  615  was  duty  on  the  sum  of  0  2,050,  added 
with  commissions  in  said  last-mentioned  entry  as  iherdn  ex- 
pressed, <<  to  make  value  at  time  of  shipment" 
'  And  further  to  maintain  and  prove  said  issue  on  their  part, 
the  counsel  for  said  plaintiffs  called  the  followmg  witnesses, 
who,  being  severally  duly  sworn,  testified  ris  follows,  that  is  to 
say :  —  - 

(Then  followed  the  depositions  of  several  witnesses,  show- 
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ing  the  purchases  at  Manilla,  and  that  the  prices  were  the  reg- 
ular market  prices  at  the  time  of  purchase.) 

The  plaintiff's  counsel,  further  to  maintain  and  prove  said 
issue  on  their  part,  produced  and  gave  in  evidence  certain  cir- 
culars of  the  Secretary  of  the  Treasury,  in  the  words  and 
figures  following,  viz. :  — 

(Then  followed  a  series  of  circulars  from  the  Secretaries  of 
the  Treasury,  beginning  with  the  year  1833,  and  coming  down 
to  October,  1849,  being  nineteen  printed  pages.) 

The  plaintiff's  counsel,  further  to  maintain  and  prove  said 
issue  on  their  part,  called  the  following  witnesses,  who,  being 
severally  duly  sworn,  testified  as  follows. 

A.  B.  Meaa  testified  that  he  was  assistant  appraiser  from 
about  the  fall  of  1846  to  the  fall  of  1849,  and  during  that  time 
had  the  almost  exclusive  charge  of  appraising  iron  and  other 
metals,  ^  and  that,  under  the  instructions  of  the  Secretary  of 
the  Treasury,  the  examiners  and  appraisers  at  the  port  of  New 
York  have  in  all  cases  been  required,  under  the  provisions  of 
the  tariffs  of  1842  and  1846,  to  ascertain,  and  appraise,  and  re- 
port, the  wholesale  market  values  of  all  merchandise  in  the 
principal  markets  of  the  country  of  production  or  manufac- 
ture, at  the  period  of  the  exportation  of  the*  merchandise  to 
the  United  States,  and  not  at  the  period  of  the  purchase  or 
production  of  the  merchandise  in  the  country  whence  import- 
ed, and  that  such  has  been  the  uniform  practice  up  to  this 
time,  so  far  as  known  to  the  deponent" 

G.  F.  Thompson  testified  that  he  was  assistant  appmiser  of 
the  port  of  New  York  from  1844  to  June,  1848,  and  that,  under 
the  instructions  of  the  Secretary  of  the  Treasury,  the  exam- 
iners and  appraisers  at  the  port  of  New  York  have  in  all  cases 
been  required,  under  the  provisions  of  the  tariffs  of  1842  and 
1846,  to  ascertain,  and  appraise,  and  report,  the  wholesale 
market  values  of  all  merchandise  in  the  principal  markets  of 
the  country  of  production  or  manufacture,  at  the  period  of  the 
exportation  of  the  merchandise  to  the  United  States,  and  not 
at  the  period  of  the  purchase  or  production  of  the  merchandise 
in  the  country  whence  imported,  and  that  such  has  been  the 
uniform  practice  up  to  this  time,  so  far  as  known  to  the  de- 
ponent 

SamueLJ.  Willis  testified  that  he  was  one  of  the  principal 
appraisers  at  the  port  of  New  York  from  the  year  1844  to  July, 
1§49,  and  that,  under  the  instructions  of  the  Secretary  of  the 
Treasury,  the  examiners  and  appraisere  of  the  port  of  N^w 
York  have  in  all  cases  been  required,  under  the  provisions  ot 
the  tariffs  of  1842  and  1846,  to  ascertain-  and  appraise,  and  re- 
port the  wholesale  market  values  of  all  mercbaadise  in  the 
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principal  markets  of  the  country  of  prodnction  or  manufacture, 
at  the  period  of  the  exportation  of  the  merchandise  in  the  coiui- 
try  whence  imported,  and  that  such  has  been  the  uniform  prac- 
tice up  to  this  time,  so  far  as  known  to  the  deponent. 

The  counsel  for  said  plaintiffs  then  rested,  and  the  counsel 
for  said  defendant  thereupon  insisted  and  prayed  the  court  to 
charge  and  instruct  the  jury,  as  matter  of  law,  as  follows:  — 

1.  That  the  payment  made  in  this  case  by  the  plaintiffs  to 
the  defendant  was  a  voluntary,  and  not  a  coercive  payment ; 
and  so  that  the  plaintiffs  could  not  maintcdn  their  action;  that 
the  evidence  showed  that  the  collector  had  been  entirely  passive 
in  this  whole  matter,  and  had  done  no  act,  and  made  no  de- 
mand, which  compelled  the  plaintifls  to-pay  the  entire  amount, 
which  they  did  pay  upon  their  own  advisement ;  that  the  col- 
lector merely  received  the  sum  tendered  to  hini  bv  the  plaintiffs,' 
and  never  made  the  payment  a  condition  precedent  to  the  de* 
livery  of  the  goods,  nor  threatened  to  raise  the  valuation  ex- 
pressed on  the  face  of  the  invoice ;  all  that  was  done  was  done 
by  the  plaintiffs  themselves  voluntarily,  without  the  least  coer- 
cion or  action  on  the  part  <  f  the  defendant^  and  that  the  ver- 
dict should  therefore  be  in  his  favor. 

2.  That  the  acts  done  by  the  collector  were  all  done  in  obe- 
dience to  written  instructions  made  by  circulars  addressed  by 
the  Secretary  of  the  Treasury  to  the  collector  (which  are  set  out 
in  schedule  Z,  annexed  to  this  case),  and  in  compliance  ivith 
the  acts  of  Congress  therein  referred  to. 

That  these  instructions  had  all  the  authority  of  law,  so  far  as 
the  collector  was  concerned,  and  he  could  not  disobey  them. 
That  all  the  money  received  by  the  collector  in  this  case  -was 
collected  by  him  in  obedience  to  law,  and  paid  immediately 
into  the  Treasury  of  the  United  States  under  a  like  compul- 
sion, and  that  the  collector  could  not  be  made  liable  to  refund 
any  part  of  this  money  to  the  plaintiffs,  even  although  the  con- 
struction put  upon  the  revenue  laws  by  the  Secretary  of  the 
Treasury  may  have  been  erroneous. 

That  the  act  of  Congress  approved  February  26th,  1845,  en- 
titled "  An  Act  explanatory  of  an  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  government  tor  the  year 
one  thousand  eight  hundred  and  thirty-nine,"  did  not  apply  to 
this  case  the  defendant  being  compelled,  by  laws  passed  by 
Congress  subsequentiy  to  that  year,  to  pay  over  without  delay 
into  the  Treasury  of  the 'United  States  all  moneys  received  by 
him  as'CoU^ctOT^  and  that  by  authority  of  the  cas'e  of  Carey  v. 
Curtiss  (reported  in  the  third  of  Hanimond's  Reports,  page  236) 
the  defendant  coiifd  not  be  made  liable  in  this  action. 

3.  That  there  was  no  error  in  the  proceedings  at  the  custom* 
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house,  the  valuation  there  made  being  the  true  valuation  ac- 
cording to  law,  and  hence  this  action  could  not  be  maintained. 

Whereupon  the  court  then  and  there  charged  and  instructed 
the  jury,  that  by  law  duties  were  only  to  be  assessed  upon  the 
actual  market  value  of  the  said  plantain  bark,  or  hemp,  and 
sugar,  at  the  time  of  their  purchase  by  the  plaintiffs,  and 
not  upon  such  market  value  at  the  time  of  their  shipment 
by  them  ;  and  that  the  payment  of  duties  by  the  plaintiiTs 
upon  the  increased  amount,  being  the  difference  between 
such  market  value  at  the  time  of  shipment  and  at  the  time 
of  purchase,  was,  on  the  part  of  the  plaintiffs,  a  ^payment 
by  coercion,  and  having  been  accompanied  with  the  protest, 
the  plaintiffs  were  entitled  to  a  verdict  for  the  sum  paid  as 
duties  on  such  increased  amount,  with  interest  thereon  from 
the  date  of  its  payment ;  that  the  fact  that  the  defendant,  in 
taking  duties  upon  the  market  value . of  the  merchandise  at  the 
time  of  shipment,  had  acted  in  obedience  to  the  circular  in- 
structions to  that  effect  from  the  Secretary  of  the  Treasury,  did 
not  render  such  mode  of  assessment  of  duties  legal,  or  preclude 
the  plaintiffs  from  recovering  the  excess  paid  by  them  above 
the  duties  upon  the  market  value  of  4;he  merchandise  lit  the 
time  of  its  purchase.  And  the  court  further  refused  to  charge 
or  instruct  the  jury  in  conformity  with  the  points  insisted  upon 
by  the  defepdanf  s  counsel,  and  in  conformity  with  which  he 
had  prayed  the  court  to  charge  and  instruct  the  jury  as  afore- 
said. 

And  the  counsel  for  said  defendant  then  and  there  excepted 
to  the  said  charge  of  the  court,  and  to  the  refusal  of  the  court 
to  charge  the  jury  ki  conformity  with  which  the  said  counsel 
had  so  prayed  the  court  to  charge  the  jury,  as  aforesaid. 

And  thereupon  the  jurors  of  the  jury  aforesaid  found  a  ver- 
dict for  the  plaintiffs  for  three  thousand  two  hundred  and  six 
dollars  and  lorty-four  cents. 

And  because  the  said  several  matters  so  offered  and  given  in 
evidence,  and  the  matters  insisted  upon  by  the  said  defendant, 
and  the  decision  of  the  said  court,  and  the  charge  of  the  said 
court,  and  the  said  exceptions  taken  to  the  same,  do  hot  appear 
by  the  record  of  the  verdict  aforesaid,  the  said  defendant  has 
caused  the  same  to  be  written  on  this  bill  of  exceptions,  to  be 
annexed  to  said  record,  and  has  prayed  the  said  justice,  holding 
^e  said  '*x>urt,  to  set  his  hand  and  seal  to  the  same.  Where- 
upon the  said,  the  honorable  Samuel  Nelson,  the  associate  jus- 
tice before  whom  the  said  issue  was  tried,  and  the  said  excep- 
tions were  taken,  has  hereto  set  his  hand  and  seal,  this  2d 
day  of  January,  in  the  year  1851* 

S.  Nelson,  {l.  s.] 
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Upoo  this  bill  of  exception ,  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Crittenden  ( Attorney -Genersl),  for  the 
plaintiff  in  error,  and  Mr.  J.  &  Mc  Oulloh^  for  the  defendants  in 
error. 

For  Mr.  Orittenderis  argument,  see  the  preceding  case  of 
Greely  v.  Thompson  and  Forman. 

Mr.  Mc  Oulloh  made  the  following  points  :  — 
L   The  duties  were  exacted   by  coercion  and  duress,  and 
were  not  a  voluntary  payment  without  condition  or  reserve. 

II.  The  right  to  maintain  this  action  under  the  act  of  26th 
February,  1845,  is  not  impaired  or  taken  away  by  laws  or  cir- 
culars of  a  date  prior  or  subsequent  thereto. 

III.  The  dutiable  value  of  the  merchandise  was  illegally  es- 
timated and  appraised  by  the  appraisers  and  collector,  at  the 
market  prices  of  the  period  of  shipment,  and  their  acts,  being 
illegal  thereon,  are  not  conclusive  on  the  importer,  but  are  nuU 
and  void. 

1.  The  payment  was  coercive  and  by  duress,  and  not  volun- 
tary and  without  reserve. 

The  sovereignty  of*  the  United  States  has,  as  its  incident,  the 
power  to  prohibit  imports  and  lay  impost  duties,  and  in  the 
exercise  thereof  has  appointed  omcers  to  execute  its  regula- 
tions. 

Boarding  officers  are  to  search  and  seal  boxes,  &c  Act  of 
1799,  c  22,  §  97.  Masters  and  mates  are  fined  $  1000  for  allow- 
ing merchandise  to  be  landed  without  permit  and  in  open  day 
(17d9,  c.  22,  §  27),  and  merchandise  so  landed  is  forfeited  (1799, 
c.  22,  §§  27,  50). 

The  collector  and  naval  officers  are  to  estimate  the  duties  in 
gross,  and  indorse  the  amount  on  entry  (1799,  c  22,  §  21,  49), 
and  no  permit  to  land  is  granted  until  this  amount  is  paid 
(1799,  c.  22,  §  62),  and  a  bond  for  redelivery  of  the  hierchan- 
dise  on  demand  of  the  collector  is  executed  according  to  the 
act  of.  1830,  c.  147,  §  8  (4  Stat,  at  Large,  411.) 

The  entry,  which  is  *to  be  made  before  the  goods  are  landed 
(1799,  c.  22,  §§  21,  27,  &c.),  is  to  be  sworn  to  by  the  importer, 
and  on  it  he  has  to  make  the  additions,  which,  by  §  8  of  the 
tariff  act  of  1846,  are  authorized  in  the  cases  of  purchased 
goods ;  and  if  the  additions  are  not  then  made,  th)3  Secretary 
of  the  Treasury  refuses  to  relieve  under  the  act  of  1797,  March 
3d,  from  any  penalty  that  may  be  inHidted  where  the  appraisers 
put  up  the  value  (see  Circular  of  Secretary  of  the  Treasury, 
11th  June,  1849),  and  in  remitting  the  penalty,  only  the  half  of 
the  United  States  would  be  returned,  if  the  residue  shall  have 
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been  distributed  among  the  officers  of  the  customs  (Circulan 
25th  May,  1846). 

The  Circular  of  6th  July,  1847,  had  expressly  directed  all  ap- 
praisements to  be  based  on  the  market  values  at  time  of  ship- 
ment, instead  of  the  time  of  purchase,  and  under  this  and  the 
subsequent  circulars  the  importers  would  inevitably  have  suf- 
fered the  penalty,  had  they  not  raised  their  invoice-purchase 
prices  to  the  market  values  of  shipment. 

Upon  suspicion  by  the  collector  of  intended  fraud  in  stating 
the  value,  or  otherwise,  the  importer  is  liable,  after  entry,  to 
have  the  goods  seized  (Act  of  1842,  c.  270,  §  21,  5  Stat  at 
Large,  665 ;  1799,  c.  22,  §§  66,  67 ;  Rankin  v.  Hoyt,  4  How- 
ard, 333) ;  and  if  the  importer  succeeds  in  establishing  his 
good  faith,  he  still  cannot  recover  from  the  United  States  the 
costs  expended  by  him.  See  3  Howard,  252,  opinion  of 
Justice  Story;  Shaw  r.  Woodcock,  7  Barn.  &  Cres.  73,  84; 
Irving  V.  Wilson,  4  T.  E.  485 ;  Snowdon  v.  Davis,  1  Taunt. 
358. 

2.  The  right  to  maintain  this  action,  under  the  act  of  26th 
February,  1845,  c  22  (5  Stat,  at  Large,  729),  is  not  im- 
paired or  taken  kway  by  laws  and  circulars  of  a  date  prior  or 
subsequent  thereto. 

The  power  given  to  the  Secretary  of  the  Treasury,  under 
§§  23,  24  of  the  tariff  act  of  1842,  to  establish  "  regulations  not 
inconsistent  with  the  laws  of  the  United  States,"  to  secure 
just  and  impartial  appraisals  of  goods,  is  a  special  and  very 
guarded  power,  and  is  but  a  repetition  of  former  similar  pro- 
visions.    Act  of  1832,  c.  227,  §  9  (4  Stat,  at  Large,  592). 

The  collector  who  exacts  duties  under  instructions  inconsist- 
ent with  the  law,  cannot  plead  in  defence  an  act  of  a  superior, 
which  in  itself  is  null  and  void.  See  Opinions  of  Attorneys- 
Greneral,  1015. 

The  personal  inconvenience  of  the  collector  is  not  to  be  con- 
sidered.    Tracey  v.  Swartwout,  10  Peters,  98. 

The  act  of  1839,  March  3d,  §  2,  was  in  effect  but  the  reitera- 
tion of  former  provisions  of  law  (1799,  c.  22,  §  21,  1  Stat  at 
Large,  644) ;  nor  is  there  any  act  subsequent  to  1839  that  over- 
rules the  act  of  February  26th,  1845. 

The  second  clause  of  the  act  of  26th  February,  1845,  pro- 
vides for  the  maintainiag  of  actions  ^nd  trials  by  jury  for  sub- 
sequent extortions,  and  any  enactment  to  repeal  this  provision 
must  be  wholly  repugnant  to  and  inconsistent  with  it,  or  the 
two  laws  must  consist  together  as  part  of  an  entire  system; 
and  the  courts  will  jealously  restrict  the  construction  of  laws 
exempting  officers  from  responsibtHty  for  oppression  in  the  ex- 
ercise of  powers  which  tend  to  produce  fines  and  penalties 
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(Joiie0  V.  Estis,  2  Johns.  379),  which  derogate  from  the  common 
law  (19  Vin.  Abr.  524,  §  125 ;  4  HUl,  76,  92),  which  derogate 
from  the  rights  of  property  (Smith  v.  Spooner,  3  Pick,  230), 
and  the  illegal  exercise  of  which  has  always  been  held  to  sub- 
ject officers  to  reobmpense  the  damages  arising  therefrom.  The 
Mariana  Flora,  11  Wheat  1 ;  Riplev  v.  Gelston,  9  Johns.  302 ; 
Gtossly  V.  Barlow,  1  Anstruther,  2§;  Bostock  v.  Saunders,  2 
Black.  912. 

It  is  to  be  observed  that  this  exaction  is  made  under  the 
general  regulations  issued  by  the  Secretary  of  the  Treasury, 
under  §  23  of  ^the  tariff  act  of  1842,  and  not  by  a  special  de- 
cbion,  under  the  twenty-fourth  section  of  said  set 

3i  In  support  of  the  point  that  the  appraisement  on  the  mar^ 
ket  value  ot  shipment  was  illegal,  and  the  acts  of  the  officers 
based  thereon  were  nullities,  the  following  authorities  are  relied 
upon. 

Under  the  revenue  laws  passed  prior  to  1823,  the  assessment 
of  merchandise  subject  to  ad  valorem  duties  was  based  on  its 
^actual  cost,  in  labor  and  materials,"  and*not  on  its  actual 
market  value.  Ninety-five  Bales  v.  United  States,  1  Paine's 
C.  C.  149 ;  1789,  c  5,  §  22  (1  Stat  at  Large,  42) ;-  Tappan  v. 
United  States,  2  Mason's  C.  C.  R.  402;  1790,  c.  35,  §  46  (Ibid. 
169);  Tappan  v.  United  States,  11  Wheat.  419;  1799,  c.  22, 
(  66  (Ibid.  677) ;  Act  of  1818,  c.  79.  §  79  (3  Stat  at  Large,  435.) 
N  By  the  subsequent  laws  the  aaaessment  was  based  on  the 
actual  wholesale  market  value  of  the  goods.  Acts  of  1823,  a 
21,  §§  4,  5,  8, 13, 15  (3  Stat  at  Large,  732,  733,  734,  735) ; 
1828,  c  55,  §  8  (4  Stat  at  Large,  273)  ^  1830,  c  147,  §  4  (Ibid. 
410) ;  1832,  c  227,  §  7  <Ibid.  691)  ;.1842,  c  270,  §  16  (5  Stat 
fl.t  Large,  503). 

By  the  acts  of  1823,  c.  21,  §§  5, 13, 16  (3  Stat  at  Large,  733, 
735),  and  1842,  c  270,  §§  16,  17  (ff  Stat  at  Large,  563,  564), 
the  actual  wholesale  market  values,  in  the  chief  markets  of  the 
country  of  production,,  arc  to  be  estimate^  and  ascertained  at 
the  time  of  the  purchase  of  the  goods,  except  that,  in  case  the 
importation  is  from  a  country  other  than  that  of  the  original 
production,  then  the  values  are  to  be  found  as  of  the  time  of 
the  exportation  to  the  United  States ;  and  by  the  act  of  1846, 
c.  74,  §  8  (Pamphlet  Laws,  69),  the  rules  prescribed  by  then 
existing  laws  are  reenacted  in  regard  to  merchandise  subse- 
quently imported. 

The  value  so  to  be  ascertained  is  the  "net,'*  "prime,** 
"  wholesale  price,"  after  deduction  of  discounts,  bounties,  and 
drawbacks^  Act  of  1823,  c  21,  §§  5, 16^3  Stat  at  Large,  732, 
735) ;  Act  of  1842,  c  270,  §  16  (5  Stat  at  Large,  563) ;  and 
after  allowance  f or  "  depreciation"  in  the  " foreign  moneys "  in 
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which  these  values  are  re<}aired  to  be  expressed.  Act  of  1799, 
c.  23,  §§  36,  61  (1  Stat  at  Large,  655,  673) ;  Act  of  1789,  c  5, 
$  13  (1  Stat  at  Large,  39)  ;  Act  of  1801,  c.  28,  §  2  (2  Stat  at 
Large,  121). 

The  argument  of  the  plaintiffs  in  error  is^  that  the  ^  proviso '^ 
of  §  16  of  the  tariff  act  of  1842  (5  Stat  at  Large,  563)  over- 
rules or  repeals  the  body*  of  that  section,  as  to  the  time  of  as* 
oertaining  the  market  values.  (See  Treasury  Circular  of  6th 
July,.  184Z) 

But  this  view  has  not  been  maintained  even  by  the  Treasury 
Department,  (see  Cir.  9th  September,  1846,)  and  that  it  is  er* 
roneous  is  evident,  because  the  proviso  contemplates  an  impor- 
tation from  ^<  a  country  other  than  that  of  production,'*  whilst 
the  purview  of  the  section  refers  to  an  importation  ^  from  the 
country  of  original  production.^ 

The  genera]  object  of  a  '^  proviso "  is  to  qualify  or  restrain 
the  generality  of  the  "  purview  '*  of  an  act  Minis  v.  United 
States,  15  Peters,  445.  And  where  the  **  proviso  "  may  operate 
as  a  separate  and  substantive  clause  in  itself,  differently  from 
the  rest  of  the  enactment,  it  must  be  so  construed.  Kex  r. 
Harris,  4  T.  R.  202;  Rex  v.  Robinson,  2  Burr.  799;  The 
Emily  &  Caroline,  9  Wheaton,  381. 

In  Churchill  v.  Crane,  2  M.  &  P.  415,  it  was  held  that  where 
a  general  intent  is  expressed,  and  then  a  special  intent^  the  last 
i^  an  exception. 

To  repeal  the  "body**  of  an  enactment  by  the  ** proviso ** 
requires  that  it  be  wholly  repugnant  to  the  ^  purview."  1  Kent 
Com.  462.  The  substitution  of  one  enactment  for  another  must 
be  entire  and  repugnant,  in  order  to  repeal  by  implication.  See 
United  States  v.  Heth,  3  Cranch,  399 ;  Goodenow  r.  Butterick, 
7  Mass.  141.  And  clauses  that  are  repugnant  to  a  law  and  the 
system  are  held  to  be  null  in  order  to  sustain  the  general  pro- 
visions.    Mendon  v.  County  of  Worcester,  10  Pick.  235. 

It  has  been  adjudged  by  the  Circuit  Court  of  the  United 
States  for  Massachusetts,  in  the  case  of  Thompson  and  For- 
man  v,  Greely,  decided  in  October,  1350,  that  by  the  acts  of 
1823,  c.  21,  §§  5,  8, 13, 16,  and  1842,  c  270,  §  16,  the  appraise- 
ment  of  merchandise  is  to  be  made  <'  if  actually  bquj^ht  as  of 
the  time  of  purcba8e,»and  if  imported  for  account  of^the  pro- 
ducer or  manufacturer,  at  the  time  when  manufactured  or  pro- 
duced." So  held  in  Orinnell  r.  Lawrence,  Ct  Ct  U.  S.  New 
York. .  The  estimation  and  appraisal,  therefore,  to  be  final  and 
conclusive  on  the  importer,  must  have  been  made  in  strict 
compliance  with  the  requirements  of  law. 

In  Rankin  v.  Hoyt,  4  How.  327,  which  was  a  case  of  sus- 
picion of  fraud,  the  court  say  that  the  appraisers  are  a  sort  of 
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legal  referees  under  the  act  of  1830,  c.  147,  §  8,  and  are  to  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have 
done  their  duty.  But  it  is  to  be  observed  that  the  execution 
of  a  special  power  is  not  final  and  conclusive,  whoever  the  ac- 
tor may  be,  unless  the  requirements  of  law  be  accurately  ful- 
mied. 

The  exercise  of  a  delegated  discretion  cannot  exceed  the 
power  gincen  (Schell  v.  Bridgewater  Manuf.  Co.,  24  Pick*  296), 
although  the  burden  of  showing  this  excess  or  departure  from 
the  trust  delegated  is  thrown  on  the  importer  (see  Tappan 
V,  United  States,  2  Mason,  406,  407;  11  Wheaton,  419),  the 
presumption  of  law  being  in  favor  of  the  validity  of  acts  done 
until  impeached.     Bankin  v.  Hoyt,  4  Howard,  327. 

By  an  appraisement  as  of  the  time  of  shipment,  no  other 
future  steps  can  remedy  the  illegality,  and  the  provisions  of 
)  17  of  the  tariff  act  of  1842  (5  S  at  at  Large,  574)  do  not 
nake  any  appraisement  final  ^nd  conclusive,  unless  the  mer- 
chant neglects  or  refuses  to  furnish  proof  or  answer  interroga- 
tories, or  unless  the  collector  having  by  writing  notice  of  the 
dissatisfaction  of  the  importer,  has  a  merchant  appraisement 
conformably  to  law.  Such  steps  were  taken  by  the  collector 
in  the  cases  reported  in  2  Mason,  and  4  Howard,  327. 

The  fluctuation  of  the  markets  in  foreign  countries  makes  the 
period  when  the  value  is  estimated  a  matter  of  substance,  and 
IB  of  far  more  importance  than  the  non-compliance  v^th  require- 
ments of  form  alone,  which  have  been  adjudged  sufficient  to 
destroy  the  validity  of  acts,  and  subject  the  actors  to  damages 
in  suits  at  law  when  executing  specially  delegated  powers  or 
summary  proceedings,  the  performance  of  which  must  be 
strictly  carried  out,  because  they  tend  to  produce  fines  and 
penaiues,  to  derogate  from  the  common  law,  and  from  the 
rights  of  property,  and  to  appropriate  private  property  to  public 
use,  which,  being- contrary  to  natural  right  and  justice,  is  only 
tolerated  in  cases  of  necossity,  and  upon  full  compensation. 
Const  U.  S.,  Art*  5  of  Amendments ;  The  Mariana  Flora, 
11  Wheat.  1 ;  Bradshaw  ^.  Rogers,  20  Johns.  103. 

These  principles  have  been  recognized  in  cases  of  sales  under 
the  internal  tax  laws  of  the  United  States,  of  July  14,  1798 
r  Parker  v.  Rule,  9  Crarich,  44 ;  Williams  v.  Payton's  Lessee, 
4.  Wheat  77) ;  —  in  sales  for  taxes  under  State  laws  (Sharp  v. 
Spear,  4  Hill,  76 ;  Thayer  v.  Steams,  1  Pick.  404 ;  McClung 
V,  Ross,  5  Wheat  116) ;  — in  proceedings  of  courts  of  limited 
and  summary  powers  (Thatcher  v.  Powell  et  al,  6  Wheat  119; 
State  V.  Merryman,  7  Har.  &  Johns.  79 ;  Ellicott  v.  Levy  Court, 
1  Har.  &  Johris.  359) ;  —  in  searching  houses  by  excise  officers, 
under  10  George  I.  c.  10,  §§  12,  13  (Bostock  v.  Saunders, 
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2  Black.  912) ;  —  in  proceedings  by  collectors  of  castoms,  in 
seizures  tinder  slave-trade  acts  (Opinions  of  Attorneys-Generali 
227) ; — in  refusing  credits  for  duties  under  the  Act  of  1799, 
c.  22  (Olney  v.  Arnold,  3  Dall.  308);  —  in  refusing  clearance 
of  vessels  without  payment  of  tonnage  dues  (Ripley  t;.  Gel- 
ston,  9  Johns.  202) ;  —  in  summary  powers  of  masters  of  vessels 
in  forfeiting  seamen's  wages  (Cioutman  r.  Tennison,  1  Sumn. 
381) ; — in  proceedings  of  the  Secretary  of  the  Treasury  (Opin- 
ions of  Attorneys-General,  1016) ; — in  proceedings  of  navy  offi- 
cers' (Gossly  V,  Barlow,  1  Anstruther,  2S) ;  —  and  in  proceedings 
by  officers  of  the  army  (Harmony  v,  Mitchell,  tried  at  Circuit 
Court  of  N.  Y.,  Sept  1850). 

The  power  of  the  collector  to  make  appraisements  of  foreign 
merchandise  is  a  summary  and  special  power,  and  it  was  ex- 
tended from  time  to  time,  to  apply  to  other  and  additional  in- 
stances, until  finally  it  was  made  applicable  to  all  cases. 

It  was  ori^nally  applied  to  cases  of  imports  without  an  in- 
voice; Acts  of  1789,  c  5,  §  16  (1  Stat  at  Large,  41) ;  1790,  c  35, 
§  87  (Ibid.  166) ;  1799,  c.  22,  §§  52,  66  (Ibid.  665,  671) ;  to  im- 
ports suspected  to  be  fraudulent,  or  invoiced  in  fraud ;  Acts  of 
1789,  c.  5,  §  22  (I  Stat  at  Large,  42) ;  1790,  c.  35,  §  66  (IbiA 
175) ;  1799,  c.  22,  §§  66, 67  (Ibid.  677) ;  to  goods  damaged  on  the 
voyage  of  importation ;  Acts  of  1789,  c,  6,  §  16  (1  Stat  at  Large, 
41);  1790,  c  35,  §  37  (Ibid.  166);  1799,  c  22,  §  52  (Ibid,  665). 

These  appraisements  were  made  by  two  merchants,  one 
chosen  by  the  collector,  the  other  by  the  importer;  but  after- 
wards, by  the  acts  of  1818,  c  79,  §  9  (3  Stat  at  Large,  435), 
and  1823,  c  21,  §  16  (Ibid.  735),  the  President  was  to  appoint 
persons  who  should, "  whenever  directed  by  the  collector,"  make 
the  appraisements  "  he  required." 

By  the  acts  of  1818,  c  79,  §  11  (3  Stat  at  Large,  436),  and 
1823,  c.  21,  §§  13,  12,  15  (Ibid.  734,  735),  penalties  were  im- 
posed  on  "goods  suspected  to  be  fraudulently  invoiced,  and 
raised  by  the  appraisers." 

By  the  act  of  1828,  c.  55,  §  9  (4  Stat  at  Large,  274),  ^U 
goods  were  directed  to  be  appraised,  and  by  the  acts  of  1830, 
c  147,  §  3  (4  Stat  at  Large,  409),  1832,  c.  227,  §  7  (Ibid.  591), 
1842,  c.  270,  §  16  (5  Stat  at  Large,  563),  all  goods  were  to  be 
appraised  by  the  collector. 

The  power  to  review  appraisements  was,  under  the  act  of 
1823,  c.  21,  §§  18,  19,  21  (3  Stat  at  Large,  736),  by  two  mer- 
chants  acting  with  the  two  United  States  appraisers;  under  act 
cf  1818,  c.  79,  §  9  (3  Stat  at  Large,  435),  by  two  United  States 
appraisers  and  one  appointed  by  the  importer;  underacts  of 
1832,  c.  227,  §  8  (4  Stat  at  Large,  592),  and  1830,  c.  147,  §  3 
(Ibid.  409),  by  one  appraiser  appointed  by  the  collector,  and 
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one  by  the  impoiteri  who  was  to  make  oath  as  prescribed,  Sec 
^nkin  V.  Hoyt,  4  How.  327.  And  under  the  act  of  1842| 
c.  270,  §  17,  by  two  merchant  appraisers  appointed  by  the  col« 
lector. 

The  act  of  1842  thus  repeals  the  provision  of  1830  and 
1832,  by  prescribing  a  different  mode  of  revision. 

Giving  power  to  one  person  expressly  to  do  a  thing,  excludes 
all  others.  Lyon  i;.  Jerome,  26  Wend.  485.  And  substituting 
provisions  oi|f  the  same  subject,  is  a  virtual  repeal  of  the  former 
provisions.  United  States  v.  Heth,  2  Cranch,  399 ;  Gbge  v. 
Currier,  4  Pick.  399 ;  Davis  v.  Ptirburn,  3  How.  636. 

.  In  addition  to  these  enactments,  there  are  others  which  an- 
swer any  argument  founded  on  supposed  necessity  to  make  the 
time  of  shipment  the  period  of  valuation  of  the  merchandise. 
The  importer  must  produce  a  sworn  invoice  of  cost ;  Act  of 
1823,  c.  21,  §  4  (3  Stat  at  Large,  731) ;  and  must  enter  by  it ; 
Act  of  1799,  c  22,  §  36  (1  Stat  at  Large,  655).  The  Secretary 
of  the  Treasury  can  ^'require  testimony"  in  such  manner  as  he 
deems  proper ;  Act  of  1823,  c  21,  §  18  (3  Stat  at  Large,  736) ; 
^  can  establish  rules  to  secure  fair,  impartial  appraisals  " ;  Acts 
of  1832,  c  227,  §  9  (4  Stat  at  Large,  592),  and  1842,  c.  270, 
§  23  (5  Stat  at  Large,  566) ;  can  require  a  bond  from  the  im- 
porter, to  produce,  in  a  specified  time,  such  proof  as  the  Secre- 
tary of  the  Treasury  may  demand.  Act  of  1830,  c.  147,  §  8  (4 
Stat  at  Large,  411). 

There  is  therefore  no  reason,  under  the-  present  revenue 
laws,  for  turning  the  power  ef  appraisal  into  an  engine  of 
oppressive  extortion  against  American  merchants  engaged  in 
foreign  commerce,  whose  transactions  are  open  to  the  world. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 
Thb  case  presents  two  points,  similar  to  what  have  just  been 
decided  in  Greely  v.  Thompson  et  aL  In  respect  to  the  first 
one,  which  related  to  the  proper  time  for  fixing  the  value  of 
goods  imported  from  the  country  of  their  growth  or  manufac- 
ture, this  court  there  held  it  was  the  time  of  their  procurement 
when  not  purchased,  and  the  time  of  their  purchase  when  they 
had  been  actually  purchased  abroad,  rather  than  the  time  of 
their  exportation  or  shipment  The  goods  in  this  case  were 
valued  at  the  latter  time,  though  they  had  been  previously 
purchased,  and  at.  a  lower  price.  For  the  reasons  assigned  in 
the  other  case,  the  instruction  given  that  this  time  was  wrong, 
must  be  considered  legal. 

Another  point  decided  in  GJceely  v.  Thompson  etjil,  and 
which  b  a  ground  of  exception  here,  was,  that  though  the 
money  was  collected  in  obedience  to  orders  fr6jn  the  Treasury 
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Departolent,  which  the  collector,  so  far  as  regards  the  Depart- 
ment, was  bound  to  follow,  yet  this  did  not  jnstifv  him  as  to 
others,  or  bar  a  recovery  by  third  persons  if  not  liable  in  law  to 
pay  so  high  duties.  For  the  reasons  there  tissigned,  this  excep- 
tion is  likewise  one  which  cannot  be  sustained. 

The  other  points  in  that  case  do  not  arise  here,  but  one  does 
arise  which  cud  not  exist  there,  and  which  we  now  proceed  to 
examine. 

The  importer  had  put  in  his  invoice  the  price  actually  paid 
for  the  goods,  with  charges,  and  proposed  to  enter  them  at  the 
value  thus  fixed.  But  the  collector  concluded  in  that  event  to 
have  them  appraised,  and  the  value  would  then,  by  instructions 
and  usage  at  New  York,  be  ascertained  as  at  the  time  of  the 
shipment,  which  was  considerably  higher,  and  would  probably 
subject  the  importer,  not  only  to  pay  more  duties,  but  to  suffer 
a  penalty. 

The  importer  protested  against  this,  but' in  order  to  avoid 
the  penalty,  under  such  a  wrong  appraisal,  adopted  the  foUow- 
ingcourse. 

This  being  a  case  of  purchase  of  goods  abroad^  and  not  pro- 
curement, it  came  clearly  within  the  eighth  section  of  the  act 
of  1846,  and  therefore  the  importer,  as  that  act  permits,  was 
allowed  to-  make,  and  did  make,  an  addition  to  his  invoice,  so 
as  to  escape  the  penalty,  by  means'  of  the  addition,  and  the 
payment  ol  the  consequent  increased  duties.  (Pamphlet  Laws 
for  1846,  p.  69.) 

This  increase  of  duties,  thus  obtained,  the  present  action  is 
instituted  to  recover  back,  they  having  been  psiid  under  protest 
and  unwillingly.  The  government,  however,  insist  that  this 
excess  of  duties  was  caused  and  paid  volunlkrily,  and  hencei 
though  illegal,  cannot  be  recovered  back.  If  they*  were  paid 
voluntarily,  some  precedents  would  seem  to  countenance  the 
inability  to  sustain  this  suit  Elliot  v.  Swartwout,  10  Peters, 
137. 

But  the  gist  of  the  point  is,  were  these  increased  duties  in 
truth  paid  voluntanly,  in  the  meaning  of  that  term  as  applica- 
ble to  the  present  subject?  We  have  already  seen,  that  the 
importer  did  not  at  first  propose  to  enter  his  goods  of  such  a 
value  a^  to  justify  these  increased  duties.  On  the  contrary,  he 
insisted  on  entering  them  at  only  the  price  for  which  he  pur- 
chased them,  with  charjges,  and  thus  agreeing  with  his  original 
invoice,  while  the  collector  virtually  insisted  on  having  them 
appraised  at  their  increased  value  as  at  the  time  of  the  ship- 
ment, such  being  the  usage  in.  the  custom-house  at  New  York, 
and  such  the  xequirement  of  the  circular  of  the  Secretary  of  the 
Treasury,  November  2^tth,  1846.     The  importer,  knowing  that 
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this  would  subject  him  to  a  severe  penalty,  in  order  to  avoid  it, 
felt  compelled  to  add  to  his  invoice  the  amount  which  the  price 
had  risen  between  the  purchase  and  the  shipment 

But  this  addition  and  consequent  payment  of  the  higher 
duties  were  so  far  from  voluntary  in  him,  that  he  accompanied 
them  with  remonstrances  against  being  thus  coerced  to  do  the 
act  in  order  to  escape  a  greater  evil,  and  accompanied  the  pay- 
ment with  a  protest  against  the  legality  of  the  course  pursued 
towards  him. 

Now,  it  can  hardly  be  meant  in  this  class  of  cases,  that,  to 
make  a  payment  involuntary,  it  should  be  by  actual  violence, 
or  any  physical  duress.  It  suffices,  if<^the  payment  is  caused 
on  the  one  part  by  an  illegal  demand,  and  made  on  the  other 
part  reluctantly  and  in  consequence  of  that  illegality,  and  with- 
out being  able  to  regain  possession  of  his  property  except  by 
submitting  to  the  payment     ^See  cases  cited  hereafter.) 

All  these  requisites  existed  here.  We  have  already  decided, 
that  the  demand  for  such  an  increased  appraisal  was  illegal 
The  appraisal  itself,  as  made,  was  illegaL  The  raising  of  the 
invoice  was  thus  caused  by  these  illegalities  in  order  to  escape 
a  greater  burden  in  the  penalty.  The  payment  of  the  increased 
duties  thus  caused  was  wrongfully  imposed  on  the  importer, 
and  was  submitted  to  merely  as  a  choice  of  evils. 

He  was  unwilling  to  pay  either  the  excess  of  duties  or  the 
penalty,  and  must  be  considered,  therefore,  as  forced  into  one 
or  the  other  by  the  collector,  colore  officii^  through  the  invalid 
and  illegal  course  pursued  in  having  the  appraisal  made  of  the 
value  at  the  wrong  period,  however  well  meant  may  have  been 
the  views  of  the  collector. 

The  money  was  thus  obtained  by  a  moral  duress,  not  justi- 
fied by  law,  and  which  was  not  submitted  to  by  the  importer, 
except  to  regain  possession  of  his  property  withheld  from  him 
on  grounds  manifestlv  wrong.  Indeed,  it  seems  sufficient  to 
sus^in  the  action,  whether  under  the  act  of  February  26th, 
1846,  or  under  principles  of  the  common  law,  if  the  duties 
exacted  were  not  legal,  and  were  demanded  and  were  paid 
under  protest  6  Stat  at  Large,  727 ;  Clinton  v.  Strong,  9 
Johns.  370;  11  Wheaton;  1  Miller,  536;  1  Bos.  &  Pul  139; 
Lrvinff  v.  Chitsowdt,  4  D.  &  E.  485,  553 ;  Cowp.  69,  806. 

All  these  circumstances  existed  here,  and  hence  the  judg- 
ment below  mast  be  affirmed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  and  was  argued  by  counsel     On 
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eonaideration  whereof,  it  is  now  here  ordered  and  adjadged  by 
ibis  oourti  that  the  jadgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  pet  annum. 


Jabies  B.  Gilmer,  Plaintiff  in  erboh,  v.  George  Poinbextee. 

On  the  30th  of  Jaauary,  1835,  Poindezter  pmrdused  from  Thomas  a  risht  of  entnr 
in  certain  lands  in  Louisiana,  with  anthoritj  to  locate  the  lands  in  me  name  m 
Thomas,  and  thcj  were  so  located.  Snbseqnentlj  to  such  location,  Via.  on  the 
27th  of  Norembtf,  1840,  Thomas,  by  notarial  act,  transferred  to  Poindezter  all 
the  right  which  Thomas  then  had,  or  thereafter  might  have,  to  the  land  so  looUedy 
and  authorized  Poindexter  to  obtain  a  patent  in  hS  own  name.  The  patentJiow- 
erer,  was  issued  to  Thomas,  and  not  to  roindexter.  This  did  not  rest  in  Poinaezter 
a  legal  tide^  which  would  enable  him  to  recover  in  a  petitory  action,  whidi  corre- 
sponds  with  an  action  6{  ejectment  Poindezter  did  not  take  a  legal  title,  either  by 
direct  conveyance  or  by  estoppel. 

On  tint  20th  of  November,  1835,  Poindezter,  by  a  conveyance  of  record,  conveyed 
his  right  in  the  lands  in  question  to  Huston,  and  on  the  same  day,  by  articles  of  co- 
partnership with  Huston,  not  of  record,  anthoriaed  Huston  to  apply  these  lands  fbr 
the  mutual  benefit  of  Poindezter  and  Huston. 

A  purchaser  fix>m  Huston  without  notice  is  not  affected  by  these  articles. 

This  case  was  brought  up,  by  Writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

On  the  30th  of  June,  1834,  Congress  passed  an  ^'  Act  grant- 
ing to  Greneral  Philemon  Thomas,  of  Louisiana,  a  tract  ofiandi 
in  consideration  of  the  military  services  rendered  by  him  in 
taking  possession  of  that  portion  of  West  Florida  included  in 
the  District  of  Baton  Rouge."  By  this  act,  Thomas  was  au- 
thorized to  enter,  without  payment,  two  sections  of  land  on  any 
of  the  lands  of  the  United  States  in  the  State  of  Louisiana. 

On  the  30th  of  January,  1835,  Thomas  executed  a  deed  to 
George  Poindexter,  in  which,  for  the  consideration  of  f  7,500| 
he  ^  granted,  bargained,  and  sold  unto  him,  the  said  Qeorm 
Poindexter,  his  heirs  and  assigns,  for  ever,  c^l  the  right,  titlei 
interest,  and  claim  whatsoever,  which  he,  the  said  Philemon 
Thomas,  may  have,  or  might  hereafter  have,  in  and  by  virtue 
of  the  recited  act  of  Congress ;  and  the  said  Philemon  Thomas 
doth  hereby  authorize  and  empower  the  said  George  Poindex- 
ter to  make  the  location  or  locations  of  the  said  twelve  hundred 
and  eighty  acres  of  land  for  his  own  proper  use  and  benefit,  or 
proper  use  and  benefit  of  his  heirs  or  assigns,  in  the  same  man- 
ner, and  with  the  same  effect,  as  he,  the  said  JPhilemon  ThomaSi 
might  have  done  in  his  own  name  if  this  conveyance  bad  not 
been  made.'' 
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On  the  20th  of  November,  183d,  Poindexter  entered  into  ax- 
ticles  of  copartnership  with  one  Felix  Huston,  in  which  it  was 
stipulated,  that  Poindexter  conveyed  to  Huston  the  right  of  en- 
try yet  remaining  unlocated,  so  that  the  said  entry  may  be 
made  in  the  name  of  Huston,  and  the  said  Huston  agreed  on 
his  part  to  purchase  eight  thousand  dollars'  worth  of  floats,  and 
hold  the  whole  for  the  joint  and  equal  benefit  of  Poindexter 
and  Huston.  The  articles  contained  other  stipulations,  but 
they  were  not  recorded  and  executed  in  the  presence  of  Wil- 
liam Burns,  an  attesting  witness. 

On  the  same  day,  viz*  the  20th  of  November,  1835,  Poin- 
dexter executed  a  deed  to  Huston,  from  which  the  following  is 
an  extract :  — 

<'  And  by  these  presents  doth  grant,  bargain,  seU,  convey,  and 
confirm  unto  the  said  Felix  Huston,  his  heirs  and  assigns  for 
ever,  all  the  right,  title,  interest,  and  claim  whatsoever,  which 
he,'  the  said  George  Poindexter,  has,  or  heretofore  may  have 
had,  or  might  hereafter  have,  in  and  by  virtue  of  an  act  of  CJon- 

?:ess  of  the  United  States,  approved  June  30th,  1834,  granting 
hilemon  Thomas,  without  payment,  the  quantity  of  twelve 
hundred  and  eighty  acres  of  land,  to  be  located  on  any  of  the 
lands  of  the  United  States  within  the  State  of  Louisiana,  at 
the  proper  land  office,  with  a  pro  visa,  that  the  .same  shall  be 
located  in  tracts  of  not  less  than  six  hundred  and  forty  acres, 
according  to  legal  subdivisions  ;  which  said  land  was  conveyed 
by  the  said  PhUemon  Thomas  to  the  said  George  Poindexter, 
by  indenture  entered  into  on  the  30th  day  of  January,  A.  D. 
1835;  which  is  of  record  in  the  District  Court  for  the  County 
of  Washington,  in  the  District  of  Columbia.  And  the  said 
Greorge  Poindexter  doth  hereby  authorize  and  empower  the 
said  Felix  Huston  to  make  the  location  or  locations  of  the  said 
twelve  hundred  and  eighty  acres  for  his  own  proper  use  and 
benefit,  or  the  proper  use  and  benefit  of  his  heirs  and  assigns,  in 
the  same  manner  and  with  the  same  effect  as  he,  the  said  George 
Poindexter,  might  have  done  in  his  own  name,  by  virtue  of  the 
said  act  of  indenture  from  the  said  Philemon  Thomas  to  the 
said  George  Poindexter.  And  the  said  Felix  Huston,  being 
present,  declares  that  he  accepts  this  act  with  all  its  clauses." 
This  deed  was  recorded  in  the  parish  of  Concordia. 
On  the  27th  of  November,  1840,  Thomas  and  Poindexter 
executed  the  following  instrument,  viz. :  — 

^^  Stale  of  Louisiana^ 
Parish  of  East  Baton  Rovge. 

"  Whereas,  on  the  30th  day  of  January,  1835,  General  Phile- 
mon Thomas,  of  this  parish,  for  valuable  consideration  to  him 
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in  hand  paid,  sold  and  conveyed  to  me,  Greorge  Poindextfr,  cf 
the  State  of  Mississippi,  his  right  of  entry,  without  payihexit. 
two  sections  of  land  on  any  of  the  lands  of  the  United  State% 
in  the  State  of  Louisiana,  granted  to  the  said  Philemon 
Thomas  by  an  act  of  CTongress  passed  in  the  year  1834.  And 
whereas,  in  order  to  complete  the  said  location,  the  said  Phile- 
mon Thomas  executed  to  the  said  George  Poindexter  a  power 
of  attorney,  with  the  right  of  substitution,  authorizing  the  said 
location  to  be  made  in  v  the  name  of  him,  the  said  Philemon 
Thomas ;  which  location,  according  to  the  tenor  and  effect  of 
the  said  power  of  attorney,  was  made  on  two  sections  of  the 
lands  of  the  United  States  in  township  eighteen  north,  range 
ten  west,  and  in  township  nineteen  north,  ran^  thirteen  and 
fourteen  west 

"  Now,  therefore,  in  order  to  enable  the  said  Greorge  Poindex- 
ter to  perfect  his  title  by  withdrawing  from  the  land  office  at 
Natchitoches  the  final  certificate  of  said  locatign,  he,  the  said 
Philemon  Thomas,  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  transfers  to  the  said  Greorge  Poindexter,  his  heirs, 
executors,  and  administrators,  all  the  right,  title,  interest,  and 
claim  v)tich  he,  the  said  Philemon  Thomas,  has,  or  hereafter 
may  have,  in  and  to  the  two  sections  of  land  located  as  afore- 
said in  the  name  of  said  Philemon  Thomas,  and  further  does 
authorize  the  said  George  Poindexter  to  obtain  a  patent  for 
the  lands  so  located  in  his  own  name  at  the  General  Land 
Office  of  the  United  States  at  the  city  of  Washington. 

''  And  the  said.  George  Poindexter,  being  here  present,  accepts 
this  transfer  made  in  his  favor. 

^'  In  witness  whereof,  the  parties  have  hereto  set  their  hands 
with  me,  Charles  R.  Tessier,  a  notary  public,  duly  commis- 
sioned and  sworn  for  said  parish,  and  in  presence  of  Raphael 
Legendre  and  Victor  Allain,  witnesses  duly  qualified  at  Baton 
Rouge,  this  27th  day  of  November,  1840. 

(Signed,)  Pau.EMON  Thomas, 

Gborqe  Poindexter. 

'<  Raphael  Legendre, 
Victor  Allain. 

^  Charles  R.  Tessier,  Notary  PubUcP 

On  the  26th  of  March,  1841,  a  patent,  desosribing  the  lands, 
was  issued  by  the  Greneral  Land  Office  to  General  Philemon 
Thomas,  his  heirs  and  assigns  for  ever. 

On  the  10th  of  January,  1844,  Huston  executed  a  deed  to 
James  Washington  Patten,  residing  in  Buncombe  CJounty, 
North  Ceurolina,  reciting  the  origin  of  the  title,  ^nd  conveying 
649|W  ^^^^^  ^  Patten,  his  heirs  and  assigns,  to  their  proper 
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use  and  behoof,  for  ever.  This  deed  was  duly  executed  and 
recorded. 

On  the  15th  of  January,  1844,  Patten  executed  to  James  Er* 
win  a  full  power  of  attorney,  authorizing  him  to  sell  the  lands 
upon  such  terms  as  he  might  deem  proper,  execute  deeds,  &c. 

On  the  28th  of  March,  1844,  Erwin  executed  a  deed  to  Gil- 
mer, conveying  the  lands  to  him  for  $  6,473.60,  with  a  warranty 
of  title. 

On  the  20th  of  February,  1847,  Poindexter  brought  a  petitory 
action  in  the  Circuit  Court  of  the  United  States  for  Louisiana, 
reciting  the  grant  by  Congress  to  Thomas,  the  deed  from 
Thdmas  to  himself,  the  location,  and  the  patent.  By  virtue  of 
these  documents,  he  claimed  to  be  the  legal  owner  and  proprie- 
tor of  the  parcels  of  land  therein  described,  and  justly  entitled 
to  the  possession  thereof. 

On  the  31st  of  March,  1847,  Gilmer  €Lnswered.  He  referred 
to  his  deed  from  Patton,  through  Erwin,  and  dted  him  in  war- 
ranty. 

On  the  10th  of  May,  1848,  the  judgment  of  the  court  was 
pronounced  on  the  law  and  evidence  in  favor  of  the  petitioner. 
The  documentary  evidence  was  ordered  to  be  placed  upon  the 
record.     The  following  bill  of  exceptions  was  taken,  viz. :  — 

"  Be  it  remembered,  that,  on  the  trial  of  this  cause,  plaintiff 
offered  in  evidence  a  paper  purporting  to  be  articles  of  agree- 
ment between  plaintiff  and  one  Felix  Huston,  and  to  have 
been  signed  and  sealed  by  them,  and  purporting  to  bear  date 
November  20th,  1835  ;  said  paper  also  purported  to  have  been 
signed  by  one  William  Burns,  as  subscribing  witness.  No  tes- 
timony was  offered  as  to  the  sealing  or  delivery  of  said  paper, 
^r  the  time  when  it  was  made ;  the  subscribing  witness  was 
hot  called  to  testify,  but  a  witness  was  examined  who  testified 
that  the  names  of  said  Poindexter  and  Huston,  subscribed  to 
said  paper,  were  in  the  handwriting  of  said  parties.  Witness 
knew  nothing  of  the  execution  of  said  instrument  Defendant, 
by  his  counsel,  objected  to  the  reception  of  said  paper  in  evi- 
dence, on  the  ground  that  there  was  no  proof  whatever  of  the 
time  when  it  was  signed,  nor  of  the  sealing,  and  delivery  of  the 
same.  Defendant  objected  also  to  the  admissibility  of  said 
paper  in  evidence,  even  if  the  due  execution  thereof  were  duly 
proved,  on  the  ground  that  it  was  a  private  act,  not  recordca, 
to  which  defendant  was  not  a  party,  or  of  which  he  liad  notice; 
and  on  the  further  ground,  that  the  effect  of  said  paper  in  evi- 
dence would  be  to  contradict,  qualify,  and  explain  the  positive 
and  direct  admissions  of  plaintiff,  made  in  his  conveyance,  by 
authentic  act,  to  said  Huston,  on  the  20th  day  of  November, 
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1835;  which  said  authentic  act  of  conveyance  had  been  offered 
in  evidence  by  the  defendant  The  objections  of  defendant 
were  overruled  by  the  court,  and  the  paper  received  in  evi- 
dence ;  to  which  defendant,  by  his  counsel,  excepts. 

"  Be  it  further  remembered,  that,  on  the  trial  of  this  cause, 
defendant  offered  to  introduce  testimony  to  prove  the  value  of 
the  improvements  made  by  him  upon  the  land  in  controversy, 
in  support  of  his  answer  and  plea  in  reconvention ;  the  court 
refused  to  receive  or  hear  said  testimony ;  to  which  refusal  de- 
fendant, by  his  counsel,  excepts,  and  tenders  this,  his  hill  of 
exceptions,  and  prays  that  the  same  may  be  signed. 

"  Theo.  H.  Mc Caleb,  [seal.] 

K  &  Judge.'' 

A  writ  of  error,  sued  out  by  Gilmer,  brought  the.  case  up  to 
this  courtj  It  was  argued  by  Mf,  Badger^  for  the  plaintiff  in 
error,  and  by  Mr,  Coze  and  Mr.  Crittenden  (Attornev-General), 
for  the  defendant  in  error. 

The  following  points  were  raised  by  the  counsel  for  the 
plaintiff  in  error. 

First  Point  The  plaintiff  has  shown  no  title  for  the  lands 
sued  for.  Those^  described  in  the  petition,  and  those  claimed 
by  his  deed  of  transfer  from  General  Thomas,  and  those  de- 
scribed in  the  patent  to  Thomas,  are  all  different;  and  in  this, 
a  petitory  action,  the  plaintiff  must  show  title  as  in  ejectment 
3  La.  R.  134, 150;  14  La.  R.  16;  7  La.  R.  45;  8  Mart  N.  S, 
106. 

Second  Point  On  the  full  disclosure  of  titles  on  both  sidei^, 
as^shown  in  the  record,  the  defendant  Gilmer  has  shown  a  com- 
plete legal  title  in  himself.  Freeman's  Ch.  R.  203 ;  2  Wheat 
197,  198,  199,  205.  Or  if  not  a  legal  title,  a  perfect  equity 
protected  as  a  legal  title  by  estoppel,  and  by  enuring  of  the 
patent  in  Thomas's  name,  to  the  use  and  support  of  the 
equity  sold  by  him.  2  Howard,  316,  317 ;  6  Howard,  291 ; 
12  La.  R.  172,  173;  C.  C.  art  2451;  4  Yerger,  96;  2  How. 
(Miss.)  915 ;  Walker's  R.  97 ;  Freeman's  Ch.  R.  181 ;  8  La. 
R.109   13  La.  R.  132. 

Third  Point  The  partnership  [agreement  between  Poindex- 
ter and  Huston,  referred  to  in  defendant's  bill  of  exceptions, 
was  inadmissible  evidence  for  the  plaintiff  Poindexter ;  because 
a  mere  secreted  counter-letter,  contradictory  of  Poindexter's 
recorded  conveyance  to  Huston,  under  which  Gilmer  claims 
(13  La.  R.  132) ;  and  because  equally  contradictory  and  incon- 
sistent with  the  title  which  Poindexter  sets  forth  in  his  petition, 
and  wholly  impertinent  to  the  issue  made  in  the  pleadings. 


262  SUPREME   COURT. 

Gilmer  v.  Poindezter. 

And  also  because  there  was  no  evidence  of  the  execution 
of  the  said  agreement  admissible  in  law, — the  subscribing 
witness  not  being  called,  or  his  absence  accounted  for,  or  any 
acknowledgment  of  the  instrument  by  the  parties  present,  or 
evidence  of  the  fact  of  sealing  and  delivery.  2  Phil.  Ev.  202, 
203 ;  McKinder  v.  Littlejohn,  1  Tred.  66. 

Fourth  Point  It  is  a  manifest  and  palpable  error,  that  the 
court  below  refused  to  permit  Gilmer,  under  hia  plea  in  recon- 
vention, to  prove  the  value  of  his  improvements  as  a  purchaser 
in  good  faith,  and  which  good  faith  is  a  presumption  of  law  in 
Louisiana.  C.  C.  art.  3447 ;  C.  P.  art  375 ;  17  La.  R.  183 ;  4  La- 
R.  273 ;  8  La.  R.  119, 120. 

Fifth  Point  It  is  error  patent  upon  the  face  of  the  record, 
and  independent  of  the  evidence  in  the  cause,  or  of  the  bill  of 
exception  filed,  that  the  court  has  given  no  judgment  affecting 
the  party  cited  in  warranty.  C.  C.  art  2493,  ^94 ;  C.  P.  art 
378  to  384.  And  the  court  had  no  right  or  discretion  to  post- 
pone or  to  pretermit  this  judgment  C.  P.  art.  385 ;  10  La.  R. 
120 ;  2  Rob.  199,  200. 

Sixth  Point  It  is  error  patent  on  the  pleadings  and  judg- 
ment, that  the  court  has  awarded  a  recovery  of  lands  not  sued 
for  or  demanded  in  the  petition.  1  Poth.  Oblig.  part  4,  ch.  3, 
art  2,  §  1,  p.  425 ;  1  Partidas,  part  3,  tit  22,  laws  15, 16,  pp. 
278,  279. 

Seventh  Point  It  is  error  patent  on  the  judgment,  that  no 
sort  of  reason  is  assigned  for  its  rendition.  Constitution  of  La. 
of  1845,  art  70 ;  5  Mart  687  to  689 ;  4  Mart  463,  464, 465 ; 
11  La.  R.  162. 

Mr.  Coxe  ^d  Mr.  Crittenden^  for  the  defendant  in  error,  con- 
tended, — 

1st  That  the  bill  of  exceptions  was  not  taken  in  time.  From 
the  record  it  appears  that  it  was  not  taken  until  after  the  trial 
had  been  concluded  for  some  time,  after  motions  for  a  new 
trial  had  been  made,  argued,  and  overruled. 

The  uniform  practice  upon  this  subject  requires  that  the  bill 
of  exceptions  must  be  tendered  at  the  trial.  2  Tidd,  788 ;  4 
DaU.  240  ;  1  Binney,  38 ;  10.  Johns.  312. 

This  proceeding,  introduced  into  the  English  law  by  the 
Statute  of  Westminster,  13  Edward  L,  is  Unknown  to  civil 
law,  and  to  the  courts  which  administer  that  system.  It  wad 
introduced  into  the  courts  of  Louisiana  by  special  legislation, 
and,  being  thus  borrowed  from  the  English  law,  is  taken  with 
all  its  accompaniments  and  limitation. 

There  are  several  provisions  in  the  Code  of  Practice  relating 
to  biUs  of  exceptions. 
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Art  487.  If  one  of  the  parties  calls  upon  the  court  to  express 
an  opinion  on  a  point  of  law  arising  in  the  caasey  such  opinion 
may  be  excepted  to. 

Art  488.  The  party  ^excepting  to  the  opinion  of  the  court 
must  draw  a  bill  of  exceptions,  in  which  the  question  of  fact  or 
of  law,  on  which  such  opinion  has  been  demanded,  may  be 
concisely  set  forth,  as  well  as  the  grounds  of  the  exception  so 
taken. 

Art  489.  The  bill  of  exceptions  must  be  exhibited  to  the  ad- 
verse party,  ice 

In  this  case  it  does  not  appear  that  the  adverse  party  knew 
any  thing  of  the  matter. 

The  objection,  as  stated,  is  inferred  frDm  the  language  of  the 
bill  of  exceptions,  but  is  given,  not  in  the  form  of  an  objection, 
but  as  a  statement  of  facts.  Now,  as  it  does  not  appear  what 
other  evidence  had  beeit  given,  the  bald  question  is  raised 
whether,  under  any  circumstances,  a  sealed  instrument  is  ad- 
missible in  evidence  on  proof  of  the  handwriting  of  the  parties. 
Carroll  v.  Peake,  1  Peters,  22,  23. 

Upon  the  principle  that  the  opinion  of  the  court  below  must 
be  regarded  as  sound  until  its  incorrectness  is  made  to  appear, 
the  plaintiff  in  error  cannot  prevail,  unless  he  can  show  that  no 
case  could  have  existed  in  which  the  paper  objected  to  could  be 
considered  in  the  light  of  an  original  document 

In  that  case,  the  court,  to  sustain  the  judgment,  would  sufH 
pose  that  a  paper,  confessedly  a  copy,  bad  been  proved  to  be 
equal  in  creait  to  an  original.  Here  they  will  presume  it  neces- 
sary that  evidence  was  given  which  showed  that  the  subscrib- 
ing witness  was  dead  or  beyond  the  reach  of  the  court,  and 
that  his  handwriting  could  not  be  proved.  In  such  a  case, 
proof  of  the  handwriting  of  tlye  parties  was  the  only  evidence 
which  could  be  given,  and  the  best  the  circumstances  of  the 
case  permitted,  and  was  therefore  competent.  Long  v.  Ramsay, 
1  Serg.  &  Rawle,  72. 

It  was  held  that  a  subscribing  witness  was  not  necessair  to 
the  validity  of  a  deed,  aod  that  proof  of  the  handwriting  of  the 
obligor  was  sufficient     2  T.  R.  41. 

Where  a  deed  has  come  out  of  the  hands  of  the  other  party, 
no  proof  of  execution  is  necessary.  7  Taunt  251 ;  8  Gill  .& 
Johns.  511. 

In  Maryland,  the  execution  of  an  instrument  in  writing,  to 
which  there  is  a  subscribing  witness,  may  be  proved  without 
calling  said  subscribing  witness,  though  present  iii  court  (this 
by  statute).  The  case  here  was  in  Louisiana,  where  the  rigid 
rules  of  the  common  law  are  not  recognized. 

3.  This  does  not,  however,  seem  to  have  been  made  a  ground 
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of  objiection ;  the  specific  objection  is,  that  no  proof  is  given 
of  the  time  when  the  paper  was  signed,  nor  of  the  sealing  and 
delivery. 

The  answer  to  this  is,  the  paper  being  proved,  it  proves  the 
time  by  its  date,  and  the  sealing  and  delivery.  The  objection 
would  be  equally  applicable  in  a  case  where,  the  death  of  the 
subscribing  witness  being  proved,  his  handwriting  was  proved. 

The  next  distinct  objection  is,  that  it  was  a  private  act,  not 
recorded,  to  which  defendant  was  not  a  party,  and  of  which 
he  had  notice. 

How  far  these  objections  were  sustained  in  point  of  fact 
must  depend  upon  the  evidence  which  had  been  given.  As 
we  are  utterly  uninformed  upon  that  point,  it  is  impossible  for 
this  court  to  say  that  any  error  has  been  committed.  It  is 
clear  that  such  a  paper  needed  no  record  to  give  it  validity,  as 
between  the  parties  and  those  who,  before  they  purchased  and 

Eaid  the  purchase-money,  were  apprised  of  its  existence.  The 
mguage  of  the  bill  of  exceptions  is  so  ambiguous,  that  it  is  by 
no  means  clear  that  any  notice  had  at  any  time  been  given  t6 
defendant,  when  such  notice  was  given,  or  merely  that  he  was 
not  notified  at  the  date  of  the  execution  of  the  paper. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 

Thi«  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louitiana. 

The  defendant  in  error  instituted  a  petitory  action  in  the 
court  just  mentioned,  to  recover  certain  lands  in  Louisiana  in 
the  possession  of  James  B.  Gilmer,  the  plaintiff  in  error. 

The  petition  of  Poindexter  sets  forth,  that  by  an  act  of  Con- 
gress approved  on  the  30th  day  of  May,  1834,  entitled  "  An 
Act  granting  to  General  Philemon  Thomas  a  tract  of  land  in 
consideration  of  military  services,  &c.,"  the  said  Thomas  was 
authorized  to  enter,  without  payment,  two  sections  of  land  on 
any  of  the  lands  of  the  United  States  in  Louisiana.  That 
Thomas,  on  the  30th  of  January,  1835,  sold  to  the  petitioner 
this  right  of  entry,  and  authorized  him,  or  his  substitute,  to 
make  the  location  in  the  name  of  Thomas.  That  the  petitioner 
afterwards  caused  said  location  to  be  made  on  two  sections 
of  land  in  Louisiana,,  north  of  Red  River,  one  of  which  (de-' 
scribed  in  parcels)  contained  619)Yir  acres,  and  is  the  land  io 
controversy. 

That  after  this  location,  viz.  on  the  27th  of  November,  1840, 
Thomas  by  notarial  act  transferred  to  the  petitioner  all  the 
right,  title,  &c,  which  he,  Thomas,  then  had,  or  thereafter  might 
have,  to  the  two  sections  so  located,  and  authorized  the  peti- 
tioner to  obtain  a  patent  therefor  in  his  own  name.'    That  on 
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the  26tb  of  March,  1841,  a  patent  was  issued  for  the  lands  io 
Thomas,  by  virtue  of  which,  and  of  the  sale  and  transfer  of 
the  27th  of  November,  1840,  the  petitioner  avers  that  he  be- 
came the  legal  owner  of  the  lands  claimed,  and  is  entitled  to 
the  possession  thereof.  That  Gilmer  has  taken  unlawful  pos- 
session of  one  section  of  the  land  in  township  19,  range  14, 
and  refused  to  surrender  it  to  the  petitioner,  who  therefoce 
prays  judgment  for  possession  of  the  land,  and  for  rents  and 
profits.  The  agreements  between  Thomas  and  Poindexter  of 
the  30th  of  January,  1835,  and  of  the  27th  day  of  November, 

1840,  and  the  patent  to  Thomas  of  the  26th  day  of  March, 

1841,  referred  to  in  the  petition,  were  filed  as  exhibitsi  there- 
with. 

The  tenant  in  possession,  Gilmer,  after  a  general  denial  in 
his  answer  of  any  right  or  title  to  the  land  in  the  petitioner, 
alleges  that  he  is  the  possessor  and  true  owner  ot  the  land 
clsdmed,  by  purchase  in  good  faith  for  valuable  consideration 
from  James  W.  Patten,  by  a  notarial  act  executed  in  New 
Orleans  on  the  28th  of  May,  1844 ;  that  Patten's  conveyance 
to  him  was  with  general  warranty,  and  he  therefore  avouches 
Patten  in  warranty ;  and  prays  that,  in  the  event  of  his  eviction, 
he  may  have  a  recovery  over  against  his  warrantor.  Patten,  for 
the  value  of  the  land  and  improvements  made  by  the  defend- 
ant This  cause,  according  to  the  practice  in  th%  State  of 
Louisiana,  was  tried  by  the  court,  without  the  intervention  of  a 
jury,  and  the  court,  after  hearing  the  parties,  by  its  opinion  ex- 
pressed on  the  10th  day  of  May,  but  signed  on  the  28th  of  Jiiuie, 
1848,  and  considered  as  of  the  day  last  named,  gave  the  follow- 
ing judffment^  viz. :  — -  ^'  It  is  orclered,  adjudged,  and  decreed, 
that  judgment  be  rendered  in  favor  of  the  plaintiff,  George 
Poindexter,  and  against  the  defendant,  James  B.  Gilmer,  m 
the  premises  described  in  the  plaintiff'  petition,  and  that  the 
said  Gilmer  surrender  to  the  plaintift  the  possession  of  the 
following  described  parcels  of  land,  &c.,  and  that  the  plaintiff 
have  a  writ  of  habere  facias  possessionem  to  place  him  in  legal 
possession  thereof.  The  right  of  the  plaintiff  for  mesne  profits 
and  of  the  defendants  to  sue  for  improvements,  is  reserved  re- 
spectively." 

In  addition  to  the  documents  above  mentioned,  filed  as  ex- 
hibits with  the  plaintiff's  petition,  there  was  offered  in  evidence 
on  the  part  of  the  petitioner,  and  admitted  by  the  court,  an  in- 
strument of  writing  executed  on  the  20th  day  of  November 
1835,  between  Poindexter  and  one  Felix  Huston,  in  whioh  ft 
was  amongst  other  things  recited,  that  the  parties  to  that  in- 
strument had  formed  a  partnership  for  the  purposes  of  pur- 
chasing lands  of  the  United  States,  or  preemption  rights,  or  en- 
vois X.  23 
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tries  of  individuals,  for  the  joint  and  mutaal  benefit  of  the  par^ 
ties ;  and  that  the  said  Poindexter,  having  purchased  of  General 
Philemon  Thomas  his  right  to  locate  the  quantity  of  twelve 
hundred  and  eighty  acres  of  land  on  any  of  the  public  lands 
in  Lonimana,  granted  by  an  act  of  Congress  passed  on  the 
dOth  of  June,  lo34,  and  having  x>btained  of  the  said  Thomas, 
on  the  30th  of  January,  1835,  a  conveyance  of  his  said  right 
of  entry,  which  yet  remains  unlocated,  the  said  Poindexter 
agreed  to  convey  to  the  said  Huston  his  right  of  entry  derived 
under  the  said  deed,  in  the  sanie  manner  as  he  acquired  the 
same  finom  the  said  Philemon  Thomas,  so  that  the  said  entry 
may  be  made  in  the  name  of  the  said  Felix  Huston,  to  be 
held  by  him  for  the  joint  and  equal  benefit  of  him  the  s£dd 
Gteorge  Poindexter,  &c  This  instrument,  being  a  private 
declaration  of  trust  between  Poindexter  and  Huston,  not  evi- 
denced by  any  record  or  other  public  acknowledgment  of  the 
parties,  was  attested  by  a  single  witness,  William  Burns,  who 
was  not  called  at  the  trial  to  prove  its  execution,  was  received 
in  evidence  by  the  court  without  such  proof,  and  its  reception 
was  excepted  to  for  that  cause.  It  does  not  appear,  moreoveri 
that  a  knowledffe  of  this  instrument  was  brought  home  either 
to  Patten  or  to  Irwin,  his  attorney  in  fact,  from  whom  Patten 
purchased. 

The  plaintiff  in  error  relied  in  the  Circuit  Court  on  the  fol* 
lowing  proofs :  —  1st  On  the  act  of  Congress  granting  the  right 
of  en^  to  Thomas.  2dly.  On  the  public  act  and  conveyance 
from  Thomas  to  Poindexter,  as  recited  in  the  petition.  3d1y. 
The  plaintiff*  in  error  next  adduced  in  proof  a  public  and  au* 
thentic  act  of  sale  and  conveyance,  on  the  20th  of  November, 
1835,  to  Huston,  in.  absolute  right,  of  all  his,  Poindexter^s,  title, 
interest,  and  estate  in  the  grant  to  Thomas,  then  vested,  or 
which  might  vest  at  any  future  period.  4thly.  The  public  au- 
thentic act  of  Huston,  conveying  the  land  in  controversy  with 
general  warranty,  on  the  20th  of  January,  1844,  and  reciting 
in  its  t^rms  the  conveyance  from  Thomas  to  Poindexter  of  the 
30tb  of  January,  1835,  and  that  of  Poindexter  to  Huston  of 
the  20th  of  November,  I835y  and  describing  the  land  so  con« 
veyed  .as  that  "  which  was  located  by  said  Huston  according 
to  the  provisions  of  the  above-mentioned  act  of  Congress." 
5thly.  The  public  authentic  act  of  Patten,  constituting  Irwin 
his  attorney  in  fact  to  sell  and  convey  the  lands  purchased  of 
Huston.  And  6thly,  and  Jastly,  the  conveyance  by  Patten,  by 
his  said  attorney,  Irwin,  of  the  lands  in  controversy  to  Gilmer, 
the  tenant  in  possession  in  March,  1844,  with  warranty. 

In  considering  this  case,  it  is  proper  to  carry  with  us  through- 
out, as  a  standard  by  -which  to  test  the  proceedings  in  the  Qr- 
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cuit  Courjb  and  the  decision  founded  upon  them,  this  oontrat- 
ling  principle, — that  the  petitoiy  action  is  a  proceeding  at  law 
for  the  recovery  of  property,  and  can  be  maintained  in  the 
courts  of  the  United  States  only  where  the  right  of  possession 
can  be  shown,  and,  according  to  the  principles  and  distinctions 
settled  in  this  court,  conesponds  in  character  with  the  action 
of  ejectment  at  common Uaw. 

The  petitioner  or  plaintiff,  therefore,  in  a  petitory  action,  must 
recover  upon  the  strene^th  of  his  title,  and  that  must  be  a  legal, 
as  contradistinguished  from  an  equitable  title.  See  United 
States  V.  King  et  al^  7  How.  846,  847,  and  Livingston  v. 
Story,  9  Peters,  632.  Tried  bv  this  rule,  we  ure  unable  to 
perceive  how  the  claim  of  Poindexter,  a^  set  forth  in  his  peti- 
tion, even  if  unaffected  by  his  transactions  with  Huston,  can 
be  maintained  in  this  action.  The  petitioner  alleges  that  he 
purchased  of  Thomas  his  right  of  entry  in  virtue  of  the  act  of 
Congress,  and  received  from  Thomas  a  power  to  make  a  loca- 
tion in  the  name  of  the  latter. 

By  this  transaction,  no  legal  title  to  any  certain  or  specific 
land  was  conveyed,  for  nothing  specific  or  certain  was  then 
vested  in  Thomas,  and  the  power  of  locating  alleged  in  the 
petition  was  a  power  to  locate,  not  in  the  name  of  Poindexter, 
but  in  that  of  Thomas.  The  petitioner  proceeds  to  state,  that, 
after,  these  locations  made  by  him,  Thomas,  by  an  authentic 
act  before  a  notary  public,  on  the  27th  of  November,  1840  (a  copy 
of  which  is  filed  with  the  petition),  transferred  to  the  petitioner 
all  the  right,  title,  &c.,  which  he  then  had,  or  thereafter  might 
have,  to  the  sections  of  land  located  in  his  name,  and  author- 
ized the  petitioner  to  obtain  a  patent  therefor.  He  further 
alleges,  that  afterwards,  viz.  on  the  26th  day  of  March,  1841,  a 
patent  issued  to  Thomas  for  the  lands  located  as  aforesaid  in 
nis  name,  and  that  by  virtue  of  these  proceedings,  viz.  the 
transfer  by  Thomas  in  1840,  and  the  patent  in  1841,  the  peti- 
tioner became  invested  with  the  legal  title  to  the  land  in  dis- 
pute. This  alleged  investiture  of  the  legal  title  must  have 
been  supposed  to  rest  upon  an  estoppel  operated  by  the  trans- 
fer and  patent  before  mentioned,  for,  independently  of  such  an 
operation,  and  by  the  literal  terms  of  the  patent,  the  title  would 
certainly  be  in  Thomas,  and  not  in  Pobidexter.  But  we  are 
of  opinion  that  in  this  instance  no  estoppel  has  been  operated. 
This  legal  effect  can  occur  only  where  a  party  has  conveyed 
a  precise  or  definite  legal  estate  or  right,  by  a  solemn  assur- 
ance, which  he  will  not  be  permitted  to  vary  or  to  deny.  It 
can  have  no  operation  to  prevent  the  denial  of  an  equitable 
transfer  or  title,  which  is  not  identical  with  the  legal  title  or 
muniment  of  title  which  it  may  be  relied  on  either  to  cstab- 
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IiBh  or  protect  An  estoppel,  it  is  said,  should  be  certain  to 
every  intent,  and  therefore,  if  a  thing  be  not  directly  and  pre- 
cisely alleged,  it  shall  not  be  estopped.  Co.  Lit  303  a,  352 
b.  So,  too,  it  is  laid  down,  that  to  the  success  of  an  estoppel 
ft  is  obviously  necessary  that  the  grantor's  want  of  a  present 
-vested  estate  should  not  appear  on  the  deed  itself,  which  would 
else  contain  internal  evidence  of  its  invalidity.  2  Sim.  &  Stu. 
619;  3  AdoL  &  Ell.  12.  And  with  regard  to  the  mode  of 
using  an  estoppel,  it  is  said  that  it  must  be  pleaded  if  there 
be  an  opportunity;  otherwise,  the  party  omitting  to  plead  it 
waives  the  estoppel.  See  2  Smith's  Leading  Cases,  457,  and 
•tfie  authorities  there  cited.  Again,  it  is  ruled,  that  an  equitable 
title  cannot  be  estopped  by  a  verdict  at  law,  for  there  is  no 
such  thing  as  an  estoppel  in  equity.  See  Com.  Dig.  Estoppel 
(S  1).  Even  upon  the  hypothesis,  then,  that  the  title  set  up  by 
roindexter  under  his  agreement  with  Thomas  could  be  regard- 
ed as  a  legal  title,  stilT  upon  a  comparison  of  the  description 
of  the  property  contained  in  those  agreements  with  that  of 
•the  land  granted  by  the  patent  to  Thomas,  there  is  not  that 
certainty  and  identity  that  are  required  by  an  estoppel,  or  such 
as  will  cause  the  land  granted  by  the  patent  to  Thomas  to 
enure  to  Poindexter.  But  the  right  set  up  by  Poindexter  under 
his  contracts  with  Thomas  remains  strictly  an  equitable  right, 
and  therefore  neither  Thomas  nor  his  alienee  could  be  estopped 
from  averring  a  right  in  the  land  contained  in  the  patent,  in 
opposition  to  such  equitable  claim. 

But  in  another  aspect  of  the  question,  supposing  the  interest 
transferred  to  Poindexter  by  the  agreements  with  Thomas  of 
January  30th,  1835,  and  May  14th,  1839,  could  be  so  construed 
as  to  have  passed  to  the  former  a  legal  title ;  and  admitting,  too, 
that  the  description  of  the  property  contaiined  in  those  agree- 
ments accorded  in  precise  terms  witn  that  of  the  lands  granted 
to  Thomas  by  the  patent  of  March  20th,  1841,  it  would  still 
remain  to  be  inquired,  whether  Poindexter  has  not  parted  ""/ith 
his  title,  and  would  not  in  this  aspect  of  the  case  be  estopped 
from  setting  it  up  against  his  alienee,  and  all  claiming  under 
such  alienee. 

It  appears  from  the  evidence  which  was  before  the  court,  and 
already  adverted  to  in  the  statement  of  this  case,  that  on  the 
20th  day  of  November,  1835,  Poindexter  sold  and  conveyed, 
by  his  public  authentic  act,  and  in  absolute  right  and  estate, 
to  Felix  Huston,  all  the  right,  title,  interest,  and  claim  which 
he  then  had,  or  thereafter  might  have,  in  and  by  virtue  of  an  act 
of  Congress  of  the  30th  of  June,  1834,  granting  to  Philemon 
Thomas  the  quantity  of  tsvelve  hundred  and  eighty  acres  of 
land,  to  be  located  on  any  lands  of  the  United  States  in  Lou- 
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iaiana,  which  said  land  was  conveyed  by  the  said  Philemoa 
Thomas  to  the  said  (George  Poindexter  on  the  30th  day  of 
January,  1835 ;  it  further  appears,  that  from  Huston  a  regu- 
lar title,  by  public  authentic  acts  and  written  assurances,  is  de- 
duced down  to  the  defendant  in  possession,  Gilmer.  It  is  true 
that,  in  order  to  countervail  the  ^orce  of  this  title,  the  petitioner 
offered  in  evidence  the  agreement  between  himself  and  Huston 
of  the  20th  of  November,  1835,  creating  a  partnership  between 
themselves,  and  purporting  to  convey  to  Huston  all  the  title  of 
Poindexter  to  the  right  of  entry  granted  by  act  of  Congress  to 
Thomas,  to  be  disposed  of  and  applied  by  Huston  for  the  bene- 
fit'of  the  partnership;  but  it  is  equally  true,  that  this  instru- 
ment, which  was  objected  to  by  the  plaintiff  in  error,  was  re- 
ceived without  legal  proof  of  its  execution,  and  therefore  should 
not  have  been  admitted  and  considered  by  the  court ;  and  there 
being  no  proof  in  this  record  of  any  knowledge  of  the  contents, 
or  even  oi  the  existence,  of  this  instrument' on  the  part  of  the 
purchasers  under  the  absolute  and  public  deed  from  Poindex- 
ter to  Huston,  their  title  thus  derived,  for  aught  that  appears, 
cannot  be  affected  by  the  former  instrument 

Upon  the  whole  case,  the  petitioner  in  the  Circuit  Court, 
having  failed  to  establbh  a  legal  title  in  himself  to  the  premises 
demandexl,  could  not  maintain  his  action,  and  the  judgment  of 
the  court  should  have  been  for  the  defendant  It  is  therefore 
the  opinion  of  this  court,  that  the  judgment  of  the  Circuit  Court 
be,  and  the  same  is  hereby,  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion  of  this  court. 
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Charles  Barnabd,  Abel  Adams,  Georoe  M.  BAHNARDf  and  Charles 
Larkin,  Plaintiffs  in  error,  v,  Joseph  Adams,  Andrew  H.  Ben- 
net,  AND  Joseph  Fletcher. 

It  was  a  proper  case  for  contribntion  in  eeneral  average  for  the  loss  of  a  vessel  where 
there  was  an  imminent  peril  of  being  driven  on  a  rockv  and  danserons  part  of  the 
coast,  when  the  vessel  woald  have  b^n  inevitably  wreoced,  with  loss  of  snip,  cargo, 
and  crew,  and  this  immediate  peril  was  avoided  by  volnntarily  stranding  the  ves- 
sel on  a  less  rocky  and  dangerous  part  of  the  coast,  whereby  the  caigo  and  crew 
were  saved  uninjured. 

The  cases  upon  this  subject  examined. 

Where  the  cai^  ^as  tslen  out  of  the  stranded  vessel,  placed  in  another  one,  and 
the  voyage  thus  continued  to  the  home  port,  the  contribntion  should  be  assessed 
on  the  value  of  the  cargo  at  the  home  port. 

The  crew  were  entitled  to  wages  after  the  ship  was  stranded,  while  they  were  em- 
ployed in  the  saving  of  the  caiso. ' 

A  commission  of-  two  and  one  ha£r  per  cent  was  properly  allowed  for  collecting  the 

feneral  average.    It  rests  upon  the  usage  and  ':ustom  of  merchants  and  average 
rokers. 

This  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  New  York. 

The  defendants  in  error  brought  an  action  in  the  court  below 
to  recover  contributidn  in  general  average,  on  account  of  the 
£^leged  voluntary  stranding  of  the  ship  Brutus  owned  by  them, 
from  the  plain  tins  in  enror,  as  owners  of  twenty  bales  of  nutria 
skins,  which  formed  a  part  of  her  cargo  at  the  time  of  the 
stranding. 

The  facts  are  minutely  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  orally  by  Mr.  Boardmany  for  the  plain- 
tiflTs  in  error,  and  printed  eurgumenta  were  submitted  by  Mr. 
Webiterj  for  the  plaintiffs  in  error,  and  Mr.  Lordj  for  the  defend- 
ants  in  error. 

Mr.  Boardman^  for  the  plaintiffs  in  error. 

First  Point  When  the  stranding  of  a  vessel  is  inevitable, 
and  her  msister,  in  the  ordinary  exercise  of  his  duty  as  a  navi- 
gator,  directs  her  course  to  that  part  of  the  shore  which  he  sup- 
poses to  be  the  safest  for  the  vessel,  such  act  of  the  roaster  does 
not  render  the  sfaranding  a  voluntary  sacrifice,  or  entitle  the 
ship-owner  to  contribution  from  the  owners  of  the  cargo  in 
general  average. 

I.  The  following  authorities  may  be  cited  in  support  of  the 
judgment  below,  but  they  do  not  sustain  it  Columbian  Ins. 
Co,  V.  Ashby,  13  Peters,  337;  Sims  v.  Gurney,  4  Binney, 
513 ;  Reynolds  v.  Ocean  Ins.  Co^  22  Pick.  191. 

II.  The  following  authorities  fully  sustain  the  plaintiffs  in 
error  on   this  ooint    Taylor  v.   Curtis,  1  Holt's  Nisi  I^ius 
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Cases,  192,  note ;  3  Eng.  Ck)m.  Law  Rep.  €9 ;  Walker  v. 
U.  States  Ins.  Co.,  11  Serg.  &  Bawle,  61 ;  Meecb  et  al.  o. 
Bobinson,'4  Wharton,  360 ;  Scudder  t;.  Bradford,  14  Pick.  14; 
Abbott  on  Shipping,  Perkins's  ed.,  490  and  notes ;  lb.  480 ; 
2  Phillips  on  Insurance,  98. 

IIL  The  only  voluntary  sacrifice  made  was  in  the  sUppinff 
of  the  ends  of  the  chains.  Walker  i;.  U.  States  Ins.  Ck>.,  11 
Serg.  &  Bawle,  66 ;  Nickerson  v.  Tyson,  8  Mass.  467. 

Second  Point  The  cargo,  if  chargeable  at  all,  should  have 
contributed  according  to  its  value  at^ilenos  Ayres.  SpaiTord 
V.  Dodge,  14  Mass.  79 ;  Mutual  Safety  Co.  i;.  Cargo  of  the 
George,  3  N.  Y.  Legal  Observer,  262,  and  8  Law  Reporter, 
361 ;  Tudor  v.  Macomber,  14  Pick.  38 ;  3  Kent's  Com.  242 ; 
Abbott  on  Shipping,  Perkins's  ed.,  504,  notes. 

I.  The  enterprise  was  terrainatied,  and  the  affireightment  dis- 
solved, by  the  loss  of  the  Brutus,  before  commencing  the  in- 
tended voyage.  Dunnet  t;.  Tomhagen,  3  Johns.  156;  The 
Saratoga,  2  dallison,  178,  note  23,  cases  cited ;  Scott  t;.  Libby, 
2  Johns.  340 ;  Purvis  t;.  Tunno,  2  Bay,  492. 

IL  The  power  of  the  master  to  reship  the  cargo,  and  thus 
to  continue  the  enterprise,  extends  only  to  cases  where  the  ship 
is  lost  or  disabled  in  the  course  of  the  voyage.  Shipton  v. 
Thornton,  9  Adolph.  &  Ellis,  337 ;  Jordan  v.  Warren  Ins.  Co.,  1 
Story,  342;  3  Kent's  Com.  210 ;  Searle  v.  Scovell,  4  Johns.  Ch. 
22Z;  Treadwell  v.  Union  Ins.  Co.,  6  Co  wen,  274;  Saltus  v. 
Ocean  Ins.  Co.,  12  Johns.  112. 

IIL  Buenos  Ayres  being  the  place  of  valuation,  the  jericed 
beef  should  have  been  iucluded  among  the  paying  articles,  ac- 
cording to  its  value  at  that  place. 

Thurd  Point  The  owners  of  the  Brutus  were  not  entitled 
to  the  wages  €Lnd  expenses  of  their  master  and  crew  for 
any  time  after  it  was  ascertained  that  she  could  not  be  got 
afloat. 

Fourth  Point  The  charge  of  two  and  one  half  per  cent 
as  commissions  or  compensation  to  the  plaintifl^,  for  collecting 
the  contributions  due  to  themselves,  ought  not  to  have  been 
allowed. 

First  Point  The  first  Question  in  this  case  is  of  the  high- 
est importance  in  point  of  principle.  The  error  of  the  judg- 
ment under  review  seems  self-evident  It  is  indeed  a  paradox. 
It  amounts  to  this :  that  if  a  navigator,  whose  ship  is  inevita- 
bly doomed  to  loss  by  stranding,  should  consult  his  own  judg- 
ment, and  select,  for  his  compulsory  voyage  to  the  shore,  the 
route  least  perilous  for  himself  and  his  vessel,  such  preference 
for  the  safer  course  is  the  incurring  of  a  voluntary  sacrifice, 
which  entitles  him  to  compensation. 
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Or  it  may  be  stated  in  this  way :  a  mariner,  whose  ship  is 
thurf  inevitably  doomed,  ciannot  aCVoid  becoming  entitled  to 
contribution  in  general  average,  unless  he  blindly  forbears  all 
action  whatever,  or  navigates  with  an  express  view  and  pur- 
pose to  effect  the  destruction  of  the  adventure.  Neither  reason 
nor  authority  affords  support  to  this  extraordinary  doctrine. 

'<  General  average  is  founded  on  the  simple  principle  of  nat- 
ural justice,  that  where  two  or  more  parties  are  concerned  in  a 
common  sea  risk,  and  one  of  them  makes  a  sacrifice  for  the 
common  safety,  the  loss  shall  be  assessed  upon  all,  in  propor- 
tion to  the  share  of  each  in  the  adventure ;  and  the  greater 
sacrifice  of  the  first  shall  be  compensated  by  the  contribution 
of  the  others."  Taylor  v.  Curtis,  1  Holt's  N.  P.  Cas.  192,  note. 
3  Eng.  Com^  Law  Rep.  69.  Its  origin  is  commonly  traced 
to  the  Rhodian  law  dejactUj  which  named  only  the  case  of  a 
jettison ;  and,  although  the  rule  is  not  to  be  considered  as  thus 
limited,  yet  the  case  there  put  is  an  apt  illustration,  and  no 
case  essentially  different  from  this  illustration  can  fairly  be  con- 
sidered within  the  rule.  Goods  cast  overboard  in  a  storm  to 
lighten  the  vessel,  masts,  spars,  or  rigging  cut  away  to  prevent 
her  being  driven  ashore,  or  carried  away  in  an  effort  to  avoid, 
by  some  unusual  means,  an  impending  calamity,  running  a 
ship  on  shore  to  avoid  capture,  slipping  a  cable. or  an  anchor 
for  general  safety,  are  the  usual  instances  found  in  adjudged 
cases.  Perkins's  Abbott  on  Shipping,  480,  notes.  They  are  all 
within  the  illustration  given  in  the  Rhodian  law ;  and,  upon 
principles  of  natural  justice,  are  proper  cases  for  contribution. 

But  when  a  ship  does  no  more  than  pursue  that  course  of 
navigation  which,  independentiy  of  the  ffood  or  evil  thence  re- 
sulting to  cargo,  is  most  safe  for  herself,  now  can.she  be  said  to 
encounter  a  peril  or  incur  a  loss  for  the  benefit  of  her  cargo? 
This  is  not  answered  by  the  precedents  of  allowance  for  parts 
of  the  ship  or  her  tackle  jettisoned  for  common  benefit ;  because, 
although  it  might  be  proper  to  inake  such  sacrifice  for  the  bene- 
fit of  the  ship  alone,  were  she  empty,  yet  the  act  is  the  separation 
and  destruction. of  a  part  for  the  benefit  of  the  community  of 
interests  which  still  remain  as  such  contending  against  the  com- 
mon danger.  Not  so,  when  the  ship  is  run  ashore  a?  the  safest 
direction  which  can  be  given  to  her;  then  the  whole  community 
goes  together,  taking  the  same  direction  and  encountering  the 
same  peril.  It  is  a  mere  accidental  result,  that  the  ship  suffers 
more  than  the  cargo. 

The  Brutus  was  not  voluntarily  sacrificed.  On  the  contrary, 
she  was  lost  by  the  direct  and  unavoidable  operation  of  a  t;if 
majory  unaided  by  any  volition  of  mind  or  agency  of  man.  The 
gale  commenced  on  the  8th  of  October,  at  4  A.  ML,  and  contin- 
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ued  through  that  day  and  until  the  evening  of  the  next,  when  it 
blew  a  hurricane*  At  9  o'dock  the  best  bower  chain  broke, 
and  at  10  the  small  bower  gave  way.  The  vessel  was  then  at 
the  mercy  of  the  elementd.  There  was  napossibilHy  of  avoid- 
ing a  stranding.  The  mate  who  had  the  command  of  the  ves- 
sel says  especially  that  it  was  impossible  to  avoid  going  ashore, 
and  that  all  he  did  was  to  make  sail  for  and  reach  a  place  where 
she  could  be  stranded  with  the  chance  of  the  least  damage.  To 
say  that  there  was  a  voluntary  stranding  is  an  absurdity ;  as 
well  might  it  be  said  that  a  man  who  jumps  overboard  from  a 
burning  vessel,  and  is  drowned  in  the  attempt  to  reach  the  shore, 
voluntarily  drowns  himself.  The  case  admitted  of  no  altema^ 
tive. 

.  It  is  a  rule,  that  the  mind  of  man  must  concur  in  producing 
the  injtry  which  shall  entitle  a  party  to  compensation  in  gen- 
eral average.  Here  the  mind  operated  only  to  diminish  the 
sacrifice  as  much  as  practicable,  and  not  to  produce  it. 

It  is  well  remarkea  in  the  note  to  Holt's  Nisi  Prius  Reports 
before  referred  to,  that  '<  there  are  some  cases  on  the  subje.ct  of 
general  average  in  the  reports,  but  there  is  not  much  to  be  col- 
lected from  them.  The  safest  guide  is  principle,  well  studied 
and  understood."    3  Com.  Law  Rep.  70. 

Some  of  the  cases,  however,  may  be  looked  into  with  ad- 
vantage. The  Supreme  Court  of  New  York,  by  Kent,  Ch.  J., 
in  Bradhurst  v.  The  Columbian  Ins.  Co.,  9  Johns.  14,  decided, 
that,  if  the  ship  be  wholly  lost  by  the  act  of  running  her 
ashore,  compensation  in  general  average  can  never  be  due  to  the 
owners,  or,  as  it  has  been  technically  expressed,  that  in  all  cases 
of  stranding,  the  salva  navi  is  indispensable  to  a  recovery.  13 
Peters,  334.  This  decision -was  made  in  1812.  It  gave  rise  to 
much  discussion.  Mr.  Justice  Story,  in  his  note  to  page  349  of 
the  fourth  American  edition  of  Abbott  on  Shipping,  took  ground 
against  the  doctrine  of  Kent. 

This  questio  vexatOj  with  the  great  name  of  Kent  upon  one 
side  and  the  equally  great  or  greater  authority  of  Story  on  the 
other,  was  not  brought  to  ^  final  test  until  the  case  of  trie  Hope 
was  decided  in  1839.  Columbian  In^.  Co.  v.  Ashby,  13  Peters, 
342.  On  that  occasion  Mr.  Justice  Story,  in  a  very  able  and 
convincing  judgment,  definitively  overruled  the  opinion  of  the 
great  commentator  upon  American  law.  That  judgment  will 
be  mtt<3h  relied  upon  as  an  authority  for  the  plaintiff.  Yet  noth- 
ing was  decided,  except  that  neither  the  salva  navi,  nor  a  prior 
consultation  by  the  master  with  his  officers  and  crew,  was 
necessary.  Nothing  else  was  discussed  by  counsel,  or  ad- 
judged in  the  opinion.  The  Hope,  though  in  imminent  peril, 
and  not  securely  moored,  was  still  afloat,  and  held  by  her 
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anchors,  when  the  master,  for  the  preservation  of  vessel  and 
cargo,  slipped  his  cables,  and  ran  her  on  shore  (p.  332).  The 
court  (p.  337)  treat  the  voluntary  stranding  as  expressly  found 
by  the  special  verdict,  as  indeed  it  was.  Nor  could  it  be 
doubted  from  the  facts  found;  i.  e.  that  she  was  still  held  by  her 
anchors,  and  might  possibly  have  survived  the  storm,  when  he 
voluntarily  slipped  her  cables  (thereby  relinquishing  her  exist- 
ing^means  of  keeping  afloat),  and  ran  her  on  shore. 

The  case  of  the  l£>pe  being  clearly  irrelevant,  there  is  to  bo 
found  in  the  books  but  a  single  case  which  affords  any  support 
to  the  judgment  below.  That  one  case  is  Sims  i;.  Gurneyy  4 
Binney,  513.     It  was  as  follows. 

The  ship  Woodrop  Sims  encountered  a  storm  in  Delaware 
Bay,  and  when  she  was  driving  before  the  storm  toward  E^g 
Island  flats,  where  she  would  have  soon  stranded,  her  pilot 
changed  her  course,  and  ran  her  ashore  on  Cape  May ,^  as  the 
most  convenient  place  to  save  the  ship,  crew,  and  property 
(p.  514^. 

It  will  be  seen  that  these  facts  were  very  similar  to  the  facts 
proved  in  the  present  case.  The  suit  was  by  the  shh>-owners 
for  general  average.  Judge  Yeates  tried  the  case.  I£s  charge 
is  rather  loosely  stated.  <'  He  inclined  to  think  it  a  case  of 
general  average  throughout."     (p.  516.) 

The  plaintiff  had  a  verdict,  knd  a  motion  was  made  for  a 
new  trial,  upon  the  ground,  among  others,  '<  that  the  verdict 
was  against  law,  as  the  vessel's  going  ashore  was  not  a  volun- 
tary act  by  the  captain,  pilot,  or  oflicers,  but  the  inevitable 
consequence  of  the  gede  then  blowing."  And  this  point  was 
most  ably  argued. 

Chief  Justice  Tilghman  said  (p.  626),  —  **  It  seems,  at  firart 
view,  not  very  reasonable  that  contribution  should  be  asked 
for  damage  occasioned  by  an  act  which,  in  fact,  was  for  the 
benefit  of  the  ship.  But  the  laW  is'  certainly  so,  provided  the 
act  which  occasioned  the  damage  was  conducive  to  the  com- 
mon safety." 

For  this  "  certainly,''  no  authority  is  cited ;  and  the  remark 
is  a  little  like  Dr.  Bangrado's  candid  acknowledgment,  that 
the  d^ath  of  all  who  took  his  remedy  would  have  raised  in  his 
mind  a  doubt  of  its  eflScacy,  but  that  he  knew  it  to  be  bene- 
ficial. "  Upon  the  whole,"  says  the  learned  judge,  after  a  ram- 
bling and  protracted  argument,  "  it  appears  to  me  that  it  was 
a  nice  point  on  which  the  jury  had  to  decide,  but  there  is  no 
sufficient  cause  for  setting  adide  the  verdict"     (p.  627.) 

YeatcB,  J.  stated  tp  the  jn^y*  "  that,  upon  the  facts  as  they 
were  affected  by  the  rule  of  law,  his  mind  had  been  in  a  pain- 
ful, dissatisfied  state,  during  the  trial " ;  and  in  reporting  the 
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case  to  the  corurt,  be  stated  that  <*  he  coald  not  say  he  was  sat* 
isfied  or  dissatisfied  with  the  verdict"     (p.  516.) 

A  Mr.  Tilgbroan,  who  aivaed  the  case  for  the  plaintiff^  put 
it  that  it  was  a  question  of  fact  for  the  jury  (p.  '624),  and  his 
namesake,  the  judge,  seems  to  have  adoptea  the  argumeni 
(p.  627). 

Yeates,  J.  (p.  627)  puts  it  strongly  on  the  same  ground,  and 
Braekenridge,  J.  ^mply  concurs. 

The  facts  were  certainly  more  complicated  in  that  case  than 
in  the  present;  and  it  may  be,  under  all  the  circumistances,  that  it 
was  a  question  of  fact  proper  for  the  decision  of  a  jury.  There 
was,  indeed,  no  exception  or  complaint  of  any  error  in  the 
charge,    (p.  616.) 

1.  In  this  view  of  the  case,  it  may  well  be  doubted  whether 
any  law  point  was  decided  in  it,  and  it  is  certain  Justices  Yeates 
and  BrackenridTO  so  regarded  it. 

2.  The  singular  opinion  of  Tilghman,  Ch.  J.  is  but  slenderly 
sustained  by  its  own  reasoning,  and  is  completely  overruled  by 
two  cases  in  the  same  court,  to  which  we  will  iiow  refer. 

In  Walker  v.  U.  States  Ins.  Co.,  11  Serg.  &fRawle,  61,  A.  D. 
1824,  the  vessel  was  laboring  in  a  storm,  and  wholly  ungovern- 
able, when*  the  master  put  her  helm  hard  up,  and  ran  her  ashore, 
in  order  to  ^t  her  into  the  best  place  for  the  preservation  of 
the  lives  of  the  crew,  the  vessel,  and  the  cargo,     (pp.  62,  66.) 

The  court,  per  Oibson,  J.,  says,  —  <^It  is  not  enough  that 
there  be  a  deliberate  intent  to  do  an  act  which  may  or  may  not 
lead  to  a  loss ;  there  must  be  a  deliberate  purpose  to  sacrifice 
the  thing  at  all  events,  or,  at  the  very  least,  to  put  it  in  a  situa- 
tion in  which  the  danger  of  eventual  destruction  would  be  in- 
creased." Again,  ^  Nor  do  I  deem  it  of  any  importance  that 
the  master  and  crew  thought  their  situation  would,  in  any 
event,  be  bettered  by  the  measures  that  were  afterwards  taken. 
Both  are  equally  remote  from  a  deliberate  intention  to  sacrifice 
the  ship,  or  tp  increase  the  ri^k  of  it;  and  without  that  there 
can  be  no  cledm  to  general  average." 

True  it. is  that  in  this  case  tne  court  say  that  they  leave 
Sims  V.  Gurney  untouched.  But  they  certainly  overrule  Tilgh- 
man's  opinion. 

In  Meech  v.  Robinson,  4  Wharton,  361,  A-  D.  1839,  the 
court,  per  Kennedy,  J.,  a^r  explaining  Gurney  v.  Simtt  in  a 
way  wnich  would  diivest  it  of  all  applicability  to  ttttr  present 
case,  stating  it  to  be  a  very  questionable  case,  at  best,  and 
shaken,  if  not  overruled,  by  Walker  v.  United  States  Ins. 
Co.,  li  Serg.  &  Rawle,  61,  just  referred  to,  says,  — "  The 
running  of  the  vessel  ashore  cannot  with  propriety  be  said 
to  have  been  voluntary,  nor  can  it,  indeed,  be  well  said  that 
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the  loss  of  the  vessel  was  occasioned  thereby.  For,  accord- 
ing to  the  evidence  of  the  master,  which  ^s  ail  that  we  have, 
and  all  that  the  plaintiffs  rely  on  to  establish  their  claim,  the 
vessel  being  on  a  lee  shore  where  she  could  not  carry  sail,  they 
found  it  necessary  for  the  preservation  of  the  lives  of  the  crew, 
as  the  loss  of  the  vessel  was  then  certain  beyond  a  doubt,  be- 
ing in  four  fathoms  water  and  the  land  within  a  mile  of  her,  to 
run  her  ashore,  and  accordingly  they  slipped  the  best  bower 
anchor,  put  the  vessel  before  the  wind,  and  in  a  short  time 
struck  the  land.  In  his  cross-examination  he  further  states  that 
her  situation  was  most  desperate,  that  she  would  have  gone  to 
the  shore  at  all  events,  but  the  mode  in  which  the  witness  ran 
her  ashore  saved  the  lives  of  the  crew,  and  tended  to  save  a 
^eat  proportion  of  the  cargo.  From  this  it  is  perfectly  mani- 
test,  that  the  loss  of  the  vessel  had  become  inevitable  as  the 
consequence  of  a  perhr  then  present.  And  in  such  a  case,  says 
Mr.  Phillips,  in  his  Treatise  on  Insurance,  Vol.  II.  p.  98,  when 
the  acts  of  the  crew  are  intended  to  alleviate,  instead  of  avoid- 
ing, such  consequence,  it  seems  hardly  to  be  voluntarily  incur- 
ring a  loss." 

Mr.  Benecke,  in  his  work  on  Insurance  (ch.  5,  p.  219),  in 
which,  says  Chief  Justice  Abbott,  in  his  work  (p. 343),  "there 
is  so  much  learning  combined  with  practical  experience  meets 
the  present  case  in  so  many  words,  and  declares,  that  if  the 
situation  of  the  vessel  were  such  as  to  admit  of  no  alternative, 
so  that,  without  running  her  ashore,  she  would  have  been  un- 
avoidably lost,  and  that  nleasure  was  resorted  to  for  the  pur- 
pose of  saving  the  lives  or  liberty  of  the  crew,  no  contribution 
can  take  place,  because  nothipg  was  in  fact  sacrificed."  "  So 
here  the  plaintiffs  suffered  nothing;  iheir  vessel  was  doomed 
to  inevitable  destruction  by  the  perU  of  the  sea  which  surround- 
ed her."  After  some  further  observations  and  citations  of  like 
import,  he  add«,  "  The  loss  of  the  ship  in  question,  appearing 
to  have  been  inevitable,  must  therefore  be  borne  by  the  plain- 
tiffs, who  were  owtiers  of  her."  "  This,"  says  Mr.  Stevens, 
"  the  Digest  and  all  authors  are  agreed  on  ;  for  you  cannot  in 
equity  convert  a  loss  which  is  inevitable  into  a  claim  for  the 
preservation  of  property."  Stevens  and  Benecke  on  Averagpi 
by  Phillips,  p.  84. 

Thej*e  cases  not  only  overrule  Sims  v.  Gurney,  if  it  can  be 
considered  an  authority  against  the  defendant^*,  but  are  directly 
adverse  to  the  judgment  now  under  review.  See  also  Scudder 
V.  Bradford,  14  Pick.  14 ;  Perkins's  ed.  of  Abbott  on  Shipping, 
490  and  notes. 

If  the  Brutus  had  been'  held  by  her  anchors,  and  the  mate 
had  slipped  his  cables  and  run  her  on  shore  for  the  common 
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safety,  a  case  of  voluntary  sacrifice  might  have  been  presented. 
There  are  several  instances  of  such  acts  being  held  a  ground 
for  contribution.     13  Peters,  342 ;  22  Pick.  197. 

But  the  Brutus,  a^  the  time  of  the  alleged  sacrifice,  had  been 
forced  from  her  anchors  by  the  elements,  and  was  being  driven 
towards  the  shore  by  an  irresistible  force.  The  pilot,  it  is  true, 
remained  at  the  helm ;  and,  being  there,  he  used  his  judgment 
in  giving  her  the  direction  which  not  only  was  best  for  the 
whole  adventure,  but  best  for  herself,  which  would  have  been 
best  if  she  was  empty.  If  this  entitles  the  plaintiffs  to  recover, 
then,  in  every  case  oi  stranding,  the  owners  of  the  vessel  may 
be  compensated  jn  general  average.  Whenever  the  master  is 
not  asleep,  insane,  or,  from  some  cause,  grossly  negligent  of  his 
duty,  he  will  use  his  judgment,  and  control  the  helm,  so  as,  in 
some  degree,  to  modify  the  disaster  which  he  cannot  avert; 
and  it  wUl  be  strange  if  he  cannot  swear,  as  the  mate  did  in 
the  present  case,  that  he  did  thus  modify  it  for  the  common 
benefit.  Under  such  a  rule,  the  presence  of  the  master  and 
crew  will  be  absolutely  detrimental  to  the  cargo  in  most  cases 
of  stranding.  Their  being  on  board  will  only  serve  to  lessen 
the  injury  of  the  ship,  and  to  create  in  her  favor  a  claim  against 
the  cargo. 

The  case  of  Cutler  v.  Rae,  reported  as  dismissed  for  want 
of  jurisdiction,  in  7  Howard,  729,  was  very  ably  argued  on  the 
merits  by  counsel.  We  copy  a  part  of  the  argument  "  In 
Sims  V,  Gumey,  4  Binney,  Ch.  J.  Tilghman  lost  sight  of  the 
fact  that  the  subject  benefited,  i.  e.  the  ship,  was  the  very  sub* 
ject  calling  for  compensation  on  the  pretence  that  it  was  sacri- 
ficed. When  a  master  finds  that  his  vessel  must  go  on  shorCi 
and  merely  exerts  himself  to  go  in  a  safe  place  rather  than  in  a 
dangerous  one,  he  no  more  makes  a  sacrifice  than  when,  in 
navigating  his  vessel  on  the  sea,  he  chooses  a  safe  channel 
rather  than  a  hazardous  one,  or  chancres  his  course  to  avoid  a 
rock  or  a  shoed;  he  does  his  plain  duty  for  the  benefit  of  the 
ship  as  well  as  of  the  cargo,  and  to  avoid  loss  and  sacrifice  of 
the  ship,  and  not  to  produce  them." 

If,  at  the  moment  of  giving  the  vessel  her  direction  to  the 
shore,  the  mate  had  been  asked  whether  he  intended  to  sacrifice 
the  vessel  for  the  benefit  of  the  cargo,  he  certainly  would  have 
replied  in  the  negative,  and  assured  the  querist  that  he  wba- 
doing  with  the  ship  the  best  that  could  be  done  for  the  ship 
herself. 

The  only  thing  like  a  voluntary  sacrifice,  in  the  case,  io  the 
slipping  of  the  ends  of  the  chains.  They  impeded  the  maa- 
agement  of  thQ  vessel,  smd  were  voluntarily  jettisoned  for  the 
purpose  of  relieving  her.     11  Serg.  &  Rawle,  66 ;  8  Mass.  467. 

VOL.  X.  24 
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Second  Point.  The  defendants'  nutria  skins  and  the  jerked 
beef  should  have  been  estimated,  for  the  purpose  of  contribu- 
tion, at  their  value  at  Buenos  Ayres. 

1.  The  value  of  the  nutria  skins  at  Buenos  Ayres  was  only 
$  6,31757.     At  New  York  it  was  $  11,000. 

2.  The  value  of  the  jerked  beef  at  Buenos  Ayres  was 
$  1,125.18.     At  New  York  it  was  nothing. 

It  is  admitted  that,  in  ordinary  cases  of  average,  the  rule  of 
contributory  value  is  the  value  at  the  port  of  destination. 

This  must  necessarily  be  so ;  because  it  is  there  that  the 
adventure  is  terminated,  and  the  deliverance,  which  forms  the 

S'ound-work  of  the  claim  for  contribution,  is  consummated, 
esides,  it  is  rarely  possible  to  refer  to  any  other  market  for  a 
rule  of  estimation.  But  if  the  vessel  be  wholly  lost,  and  the 
adventure  consequently  terminated  at  a  different  place  from 
the  port  of  destination,  the  value  of  the  goods  at  such  different 
place  is  to  be  taken  as  the  contributory  value.  Perkinses 
Abbott  on  Shipping,  504,  note  2.  The  Supreme  Ck>urt  of 
Massachusetts  uses  the  following  language,  per  Jackson,  J., 
in  Spafibrd  v.  Dodge,  14  Mass.  79 :  —  "  The  contribution  must 
be  adjusted  according  to  the  value  of  the  respective  articles 
saved,  at  the  time  when  the  expenses  were  incurred,  in  like 
manner  as  if  all  parties  had  been  present  and  each  had  origi- 
nally  paid  his  own  proportion." 

"  If  the  contribution  had  been  claimed  for  goods  thrown  over- 
board, or  for  a  mast  cut  away,  the  adjustment  of  it  would 
necessarily  be  postponed  until  the  termination  of  the  voyage ; 
because,  until  that  event,  it  could  not  be  known  whether  any 
thing  would  be  saved  from  which  to  claim  a  contribution,  and 
also  because  each  party  would  be  held  to  contribute  according 
to  the  value  of  what  should  come  to  his  hands,  at  the  termi- 
nation of  the  voyage.'' 

See  also  Mutual  Safety  Co.  r.  Cargo  of  the  George,  3  N.  Y. 
LejgBd  Observer,  262 ;  Ibid.,  8  Law  Reporter,  361. 

Tudor  V,  Macomber,  14  Pick.  38,  was  a  case  of  average  con- 
tribution for  cargo  jettisoned.  The  vessel  was  driven  ashore 
near  her  port  of  departure.  Curia  per  Putnam,  J.:  —  "We 
think*  that,  if  the  vessel  arrives  at  the  port  of  destination,  the 
value  should  be  the  net  price  for  which  the  cargo  might  have 
been  sold  there,"  citing  JBehecke  and  Abbott  "  That  is  un- 
doubtedly the  rule  in  Great  Britain,  France,  Spain,  and  Prussia. 
Benecke,  288.  But,  says  the  same  auther,  should  a  jettison  take 
place  so  near  the  port  of  departure  that  the  vessel  returns  to 
the  same  or  to  a  neighbonng  port,  the  actual  price  of  replacing 
the  goods  thrown  overboard  should  be  allowed ;  or,  if  that  could 
not  be  done,  the  cost  price,  including  shipping  charges  and 
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premium  of  insurance."  The  question  in  this  case  arose  upon 
the  rule  as  to  the  goods  jettisoned ;  but  all  the  law  writers  put 
the  goods  lost  and  the  ^ods  saved  on  the  s^me  footinff^  and 
strenuously  maintain  that  the  valuation  of  each  shomd  be 
made  upon  the  same  principles.  See  Kent  and  Abbott  at  the 
pages  cited.  Kent  (Vol.  IIL  p.  242)  says,  "  The  contributory 
value,  if  the  vessel  arrives  at  the  port  of  destination,  is  the  value 
of  the  goods  there."  Abbott  (Perkins's  ed.,  p.  504)  lays  down 
the  rule  of  value  at  the  port  of  destination  with  precisely  the 
same  qualification. 

We  do  not  mean  to  contend,  that,  in  ascertaining  the  value  of 
the  goods,  the  arrival  of  the  vessel  at  the  place  of  vsuuation  is  the 
essential  point  But  we  sky^  that  these  authorities  point  to  the 
place  where  the  adventure  terminates,  as  being  the  port  of 
deliverance,  and  the  place  where  the  compensation  for  effecting 
that  deliverance  first  becomes  due,  and  where,  of  course,  it  is  to 
be  measured.  When  goods  saved  from  shipwreck  and  charge- 
able for  contribution  first  reach  an  intermediate  port,  and  are 
there  accepted  by  an  agent  of  the  shipper,  as  they  may  be,  they 
must  be  valued  at  that  place. 

If  they  are  not  so  accepted,  the  owner  first  becomes  charge- 
able whenever,  and,  it  may  be  safely  afiirmed,  wherever,  they  so 
reach  his  hands.  But  when  the  voyage  is  strangled  in  its  in- 
ception, there  is  no  port  referable  to  but.  the  home  port  of  the 
shipper.  Destruction  of  the  vessel  there  necessarily  leads  to  a 
return  of  the  cargo  into  the  hands  of  the  shipper.  If,  permissive- 
ly,  or  by  express  retainer,  the  master  of  the  disablea  ship  hires 
another  vessel,  transships  the  cargo,  and  candies  it  to  the  port 
of  original  destination,  this  is  a  new  adventure,  voyage,  and 
agency.  There  is  ho  pretence  that  an  insurance  upon  these 
goods  on  board  the  Brutus,  "  at  and  from  Buenos  Ayres  to  New 
York,"  would  have  covered  them  during  their  voyc^ge  on  board 
the  Serene. 

The  voyage  being  prevented  by  the  loss  of  the  vessel,  before 
her  departure,  the  insurer  would  be  responsible,  under  the  first 
word,  for  the  damage  incurred  bythe  wreck  of  the  Brutus,  but 
there  his  riak  would  end. 

In  the  present  case,  the  vessel  was  wholly  lost  This  ter- 
minated the  enterprise,  dissolved  the  contract  between  the 
freighters  and  the  ship-owners,  deprived  the  latter  of  all  claim 
for  freight,  and  entitled  the  former  to  receive  their  goods.  All 
this  occurred  at  Buenos  Ayres.  Dunnett  v.  Tomhagen,  3  Johns. 
156 ;  The  Saratoga,  2  Gallison,  178,  note  23,  and  cases  cited ; 
Scott  r.  Libby  and  others,  2  Johns.  340. 

The  claim  to  average  was  consequently  perfect  at  Buenos 
Ayres.     It -was  then  and  there  recoverable.     It  was  of  course 
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then  and  there  ascertainable.  A  libel  in  rem  in*  the  Admiralty 
Court  of  that  country  would  have  been  an  appropriate  means 
of  enforcing  the  claim. 

Upon  what  ground,  then,  is  it  that  the  settlement  is  transfer- 
red to  New  York,  and  the  goods  made  to  contribute  according 
to  their  value  there  ?  It  is  said  that,  if  a  vessel  by  misadven- 
ture is  disabled  from  prosecuting  her  voyage,  it  is  the  duty  of 
the  master  to  transship  the  goods,  and  cause  them  to  be  carried 
to  the  port  of  destination. 

That  may  be  proper  where  the  disaster  occurs  in  the  course 
of  the  voyage.  But  if  it  occurs  before  the  sailing,  and  at  the 
very  port  where  the  goods  were  received,  the  contract  of  af- 
freightment is  at  once  dissolved.  Purvis  v.  Tunno,  2  Bay, 
492. 

In  this  latter  case,  which  is  the  case  before  the  court,  there  is 
ho  necessity  of  vesting  the  master  with  the  extraordinary  powers 
which,  by  the  maritime  law,  he  becomes  clothed  with,  when, 
at  a  distant  intermediate  port,  in  the  absence  of  all  concerned, 
he  becomes,  ex  necessitate  reij  agent  for  whomsoever  it  may 
concern,  ship-owner,  freighter,  insurer,  &c.  Shipton  i;.  Thorn- 
ton, 9  Adolph.  &  ElUs,  337 ;  Jordan  v.  Warren  Ins.  Co.,  1  Story, 
342. 

At  the  home  port  of  the  freighter,  the  choice  of  another  vessel 
properly  devolves  upon  the  freighter.  After  the  freighter  has 
bargained  for  the  carriage  of  his  goods  in  a  chosen  vessel,  the 
ship-owner  cannot  insist  upon  forwarding  the  goods  by  another 
▼easel,  merely  because  the  first  has  become  incapable  of  com- 
mencing the  carriage.  In  that  event,  the  freighter  has  the  right 
of  making  a  new  choice  for  himself. 

The  cases  on  the  authority  of  the  master  to  transship  all,  ex- 
pressly or  impliedly,  confine  it  to  a  port  of  necessitv,  after  the 
ship,  in  the  course  pf  the  voya£;e,  has  become  disabled.  3  Kent's 
Com.  210;  Searle  v.  ScoveTl,  4  Johns.  Ch.  223;  Saltus  v. 
Ocean  Ins.  Co.,  12  Johns.  112;  Tread  well  v.  Union  Ins.  Co., 
6  Cowen,  274. 

The  rule  of  cdntributory  value  adopted  below  assumes  New 
York  to  be  the  port  of  deliverance  from  the  peril ;  it  supposes 
that,  if  the  goods  had  been  lost  in  the  Serene,  the  defendants 
would  have  been  exonerated  from  all  claim  for  contribution ; 
yet  most  clearly  that  is  not  so. 

When,  at  the  port  of  reception,  before  the  receiving  ship  has 
weighed  anchor,  or  commenced  her  voyage,  she  is  lost,  we  insist 
that  the  adventure,  and  all  relations  between  the  parties  thereto, 
must,  then  and  there,  close.  All  accounts  between  them  touch- 
ing the  intended  voyage — attempted,  but  neveu  even  begun— 
must,  then  and  there,  be  adjusted. 
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The  rule  for  which  we  contend  has  a  twofold  operation  for 
the  relief  of  the  defendants  in  the  present  cstse ;  the  rule  adopted 
below  had  a  twofold  operation  against  them.  Their  nutria 
skins  have  been  made  to  contribute  on  a  value  increased  70  per 
cent,  by  the  carriage  to  New  York,  in  the  Serene ;  the  jerked 
beef,  which  was  worth  nearly  $  1200  at  Buenos  Ayres,  is  re- 
lieved from  all  claim  for  contribution. 

This  last  proposition  is  clearly  not  maintainable.  The  jerked 
beef  belonged  to  one  of  the  plaintiffs.  He  received  it  from 
the  Brutus  in  good  order,  at  Buenos  Ayres.  We  say  in 
good  order,  because  the  judge  in  his  charge  assumes  that  there 
was  no  adequate  proof  of  its  having  sustained  any  injury  by 
the  stranding  of  the  vessel. 

When  the  beef  was  thus  returned  to  the  shipper  after  the 
stranding,  the  judge  assumes  that  it  was  uninjured,  and  of 
course  worth  about  $  1200.  Still  it  is  to  contribute  nothing, 
merely  because  the  shipper  was  pleased  to  send  it  to  New  York, 
and  it  was  lost  on  that  voyeige.  He  might  have  sold  it  or  con- 
sumed it  at  Buenos  Ayres,  sent  it  to  China,  or  disposed  of  it  as 
he  saw  fit  In  his  hands,  when  delivered  from  danger  by  the  so- 
called  sacrifice  of  the  Brutus,  it  was  worth  $  1200,  yet  it  shall 
contribute  nothing,  because  the  voyage  on  which  the  owner  was 
pleased  to  jship  it  turned  out  unfortunately ! 

It  is  impossible  to  sustain  this  branch  of  the  charge  upon  any 
principle.  The  common  law  of  rustic  arbitrators  .alone  fur- 
nishes a  precedent  for  the  rule  adopted  in  relation  to  the  jerked 
beef.     The  court  below  **  split  the  difference." 

The  acceptance  of  the  nutria  skins  at  New  York  by  the  de- 
fendants can  have  no  effect  They  had  a  right  to  receive  their 
own  property  whenever  it  was  tendered  to  them.  By  receiving 
it,  they  perhaps  adopted  and  ratified  the  whole  agency  of  accept- 
ing it  in  their  behalf  at  Buenos  Ayres,  and  shipping  it  in  the 
Serene  for  New  York,  This  probably  made  them  pliable  for 
freight  by  the  Serene.  This  they  have  paid,  or  are  willing  to 
pay,  on  demand.  The  mere  acceptance  of  their  own  property 
cannot  change  their  relations  to  the  owners  of,  and  other  ship- 
pers by,  the  Brutus. 

To  conclude,  we  insist  that  the  nutria  skms  should  have  con- 
tributed at  the  Buenos  Ayrean  value,  and  that  the  jerked  beef 
should  have  been  included  among  the  subjects  of  contribution. 

Third  Point  The  owners  of  the  ship  Brutus  claim  contri- 
bution for  the  loss  of  their  vessel.  It  will  not  be  denied,  that 
the  contracts  between  them  and  their  master  and  crew  were  dis- 
solved and  terminated  by  the  destruction  of  the  vessel.  The 
whole  doctrine  of  abandonment  to  underwriters  would  fall  to 
the  ground,  if  this  were  not  so.     The  moment  the  vessel  was 
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wrecked  and  found  innavigable,  the  crew  were  at  liberty  to 
leave  her.  The  master  could  neither  detain  them,  nor  profita- 
bly employ  ihem.  Charges  are  made  for  the  wages  and  ex- 
penses of  both  master  and  crew,  long  '^  after  it  was  ascer- 
tained that  the  vessel  could  not  be  got  afloat,  and  her  sale 
was  determined  upon."  But  the  court  refused  to  instruct  the 
jury  that  these  charges  wsre  not  recoverable.  The  error  \sras 
manifest 

Fourth  Point  —  The  allowance  of  two  and  a  half  per  cent, 
to  the  plaintiffs,  for  collecting  the  contribution  alleo^d  to  be  due 
to  them  in  general  average,  was  erroneous. 

The  case  assumes  that  the  plaintiflb  sacrificed  their  vessel  for 
the  common  benefit  To  ascertain  the  amount  of  their  claim, 
and  the  proportions  in  which  it  is  chargeable  upon  the  freighters, 
an  adjustment  is  made  out  at  the  cost  of  the  contributors.  Here 
it  is  supposed  all  expenses  must  cease,  unless  the  taxable  costs 
of  a  legal  tribunal  should  become  recoverable.  There  is  no  sach 
thing  known  in  the  law  as  a  fee  or  commission  to  a  party  for 
receiving  his  own  demand. 

This  action  of  collection  or  reception  is  not  done  for  the 
common  benefit,  nor  for  the  benefit  of  the  defendants.  Surely 
the  defen^GLuts,  as  owners  of  the  nutria  skins,  are  not  interested 
in  the  collection,  though  they  were  in  the  adjustment  If  the 
plaintiffs  choose  to  omit  the  collection,  no  one  will  suffer  but 
themselves.  Upon  general  principles,  it  is  perfectly  absurd  and 
unjust  to  demand  from  one  not  ihterested  in  the  collectings, 
compensation  for  collecting  a  demand.  Governments,  by  posi- 
tive enactment,  charge  their  debtors  and  tax-payers  with  the 
cost  of  collection.  Positive  law  sometimes  imposes  costs  upon 
a  delinquent  debtor,  but  no  such  penalty  is  imposed  by  the  com- 
mon law.  There  was  no  evidence  at  the  trial  of  any  usage  of 
trade,  general  or  local,  sanctioning  this  exaction.  We  submit 
that  it  cannot  be  sustained. 

Mr.  Lord,  for  defendants  in  error. 

The  question  on  which  this  judgment  rests  is,  whether,  when 
a  ship  is  in  a  peril  so  imminent  that  her  total  loss  is  inevitable, 
to  all  appearance,  a  voluntary*  stranding,  made  with  a  view  of 
saving  the  ship  and  her  cargo  from  total  destruction,  is  to  be 
contributed  for,  in  the  event  of  any  thing  being  thereby  saved  ? 
The  plaintiffs  in  error  treat  this  as  an  open  question.  They 
also  insist,  that,  as  the  destruction  was  inevitable,  the  stranding 
could  not  be  voluntary,  in  the  sense  of  the  rule ;  that  the  ship 
claimed  for,  instead  of  being  sacrificed  by  exposure  to  the 
greater  peril,  was  in  fact  stibmitted  to  the  less ;  and  that  this 
Was  done  in  the  course  of  ordinary  duty,  and  so  not.  an  act  of 
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sacrificing  at  all.  These  are  the  views  presented  in  their  first 
point,  amplified  by  the  considerations  in  their  written  argument. 
Tfaev  are  in  opposition  to  the  first  point  of*  the  defendants'  brief, 
and  will  now  be  more  fully  considered. 

The  subject  naturally  divides  itself  into  the  inquiry,  first, 
What  is  the  nature  of  the  peril,  the  avoiding  of  which  by  a 
voluntary  damage  gives  rise  to  a  contribution  ?  and  seconoly, 
What  is  the  character  of  the  act  of  the  master,  which  is  to  be 
deemed  voluntary  ? 

No  question  is  made,  and  there  is  no  difference  pretended 
as  to  the  right  to  contribution,  whether  the  master's  act  has 
caused  an  absolute  physical  destruction  of  the  ship,  or  a  partial 
injury. 

Then  what  is  the  nature  of  the-  general  average  peril  ?  On 
the  part  of  the  plaintifis  in  error,  it  is  said  that  it  must  not  be  of 
an  inevitable  kind.  All  their  argument  depends  directly  or  indi- 
rectly on  the  loss  in  the  present  case  being  apparently,  inevitable 
when  the  stranding  was  determined  on ;  and  from  that  they  argde 
that  the  voyage  to  the  shore  was  compulsory ;  that  all  tBat  man 
could  do  Was  to  navigate  the  ship  to  a  safer  spot ;  that  it  is  like 
jumping  over  from  a  burning  ship ;  that  the  act  of  stranding 
saved  the  ship,  rather  than  sacrificed  her ;  and,  from  the  loss 
being  thus  inevitable,  he  argues  that  in  fact  nothing  was  volun- 
tarily lost,  nothing  is  to  be  contributed  for. 

Let  us  then  see  what  is  a  general  average  peril  iii  the  con- 
ce  Jed  instances  of  it.  If  the  danger  is  not  so  great  that  loss 
is  otherwise  inevitable,  where  is  the  right  of  the  master  to  an- 
ticipate or  fasten  the  destruction  of  any  part  of  the  adven- 
ture ?  .  Does  a  master  ever  rightly  make  a  jettison^  cut  away 
a  mast,  or  run  his  ship  ashore,  unless  the  loss,  at  the  time  he 
resolves  on  the  measure,  is  inevitable  unless  he  resorts  to  it  ? 
Is  the  master  to  throw  over  c.argo  or  mutilate  his  ship  out  of 
mere  apprehension?  Does  he  ever  do  it,  unless  all  reasonable 
hope  ot  otherwise  saving  the  adventure  is  gone?  He  is  not  to 
be  justified  in  a  fear  from  slight  causes,  nor  in  anticipating  that 
total  destruction  to  a  part  which  awaits  the  whole  adventure, 
unless  to  all  human  judgment  safety  from  any  other  measure 
is  hopeless.  When  the  ship  has  been  overcome  in  her  strug- 
gle with  ocean  and  tempest,  and  is  in  danger  of  foundering, 
and  when  lightening  her  is  the  only  measure  to  avert  this 
otherwise  certain  peril,  then  first  arises  the  right  to  throw  over 
cargo.  It  is  a  right  only  born  at  the  last  degree  of  distress  in 
his  ship.  If  it  can  be  shown  that  the  vessel  was  not  in  such 
danger  that  she  would  in  all  human  iudgment  sink  unless  re- 
lieved, the  jettison  would  be  unwa.ated.  So,  too,  in  any 
case  of  voluntary  stranding,  if  it  could  be  shown  that,  by  any 
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means  an  the  master's  power,  by  holding  on  to  anchors,  by 
making  or  pressing  sail,  he  could  avoid  the  danger,  he  is  not 
'Warranted  in  beaching  his  ship.  And  so  in  fact  is  the  practice 
of  mariners.  None  of  the  cases  of  voluntary  stranding  which 
have  occurred  have  been  without  inevitable  dfanger. 

The  peril,  therefore,  being  in  its  nature  inevitable,  so  far  from 
being  a  reason  to  prevent  a  contribution,  is,  on  the  contrary, 
essential  to  it  And  the  argument  for  the  cargo  here  goes  to 
the  extent,  that,  when  a  slighter  danger  exists,  the  contribution 
shall  be  made,  but  not  when  a  greater.  And  in  this  uncertain- 
ty, what  becomes  of  the  rule  as  a  rule  of  law  ?  Is  it  to  be 
left  to  a  jury  to  say,  in  this  case  the  danger  was  a  little  less, 
and  there  shall  be  .a  contribution ;  and  in  that  case  the  danger 
left  no  hope,  and  therefore  there  shall  be  none  ? 

The  greater  the  danger,  and  the  more  inevitable,  by  any 
other  means  than  by  measures  to  anticipate  its  action,  the 
more  justifiable  is  the  act  of  courage  thus  anticipating  it,  and 
the  more  rightful  the  demand  of  contribution. 

It  will  appear,  by  reference  to  the  cases  of  the  Woodrop 
Sims,  4  Binney,  613;  the  Apollo,  2  Serg.  &  Rawle,  229; 
the  Juli%  2  Serg.  &  Rawle,  237,  n. ;  3  Wash.  C.  C.  R.  298 ; 
the  Gem,  22  Pick.  197;  and  the  Hope,  13  Peters,  331,  that  in 
every  case  the  loss  was,  to  all  human  appearance,  inevita- 
ble ;  and  this  is  aji  which  the  strongest  language  of  any  wit- 
ness can  ever  be  rightly  understood  to  mean. 

As  to  this  character  of  the  peril,  the  acknowledged  instances 
of  general  average  contribution  and  the  maritime  authors  alike 
unite.  Thus,  to  save  a  ship  from  foundering,  the  jettison  is 
contributed  for;  the  loss  was  inevitable.  To  avoid  capture, 
after  flight  or  resistance  has  become  desperate,  a  stranding  is 
warranted  and  contributed  for;  the  loss  was  inevitable.  The 
ship  is  on  her  beam-ends  and  filling  with  water;  her  masts 
are  cut  away  and  contributed  for ;  her  loss  was  inevitable. 

The  language  of  Emerigon  ^Vol.  I.  p.  408)  is  very  apposite 
to  the  case  at  bar : — "  It  sometimes  happens  that,  to  escape  an 
enemy,  or  to  avoid  absolute  wreck,  the  ship  is  stranded  in  the 
place  which  seems  the  least  dangerous;  the  damage  sustained 
on  such  occasion  is  general  average,  because  it  had  for  its 
object  the  common  safety."  And  he  adds :  "  The  Acts  of 
the  Apostles  (xxvii.  39)  furnish  a  memorable  example  of  a 
voluntary  stranding."  Showing,  very  clearly,  his  understand- 
ing that  the  loss  to  be  averted  was  otherwise  an  inevitable 
loss.  So,  also,  the  ransom  from  pirates  is  to  be  contributed  for ; 
the  loss  is  inevitable,  and  indeed  actual. 

Boulay  Paty  presents  the  same  view :  —  "  If,  to  avoid  a  total 
loss,  by  wreck  or  capture,  the  captain  adopts  the  measure  of 
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stranding  his  ship,  the  expenses  to  get  her  afloat  are  general 
average."  (4  Boulay  Paty,  Droit  Marit  454.) '  Again :  "  So 
that  to  constitute  general  average  there  must  be  a  forced  will 
(i7  faut  quHl  y  ait  volonti  forct) ;  that  the  act  of  man  should 

concur  with  the  accident  (cos  fortuU) There  must>,  in 

the  next  place,  be  the  avoiding  of  an  imminent  peril  {pericU' 
bim  imminentis  evitandi  causa).  A  panic  fear  would  not  excuse 
the  captain ;  the  danger  must  be  real."    Ibid.  257,  258. 

It  would  seem,  that,  in  the  face  of  these  considerations,  the 
inevitable  character  of  the  danger  should  not  take  away  the 
right  to  the  contribution. 

There  is,  however,  another  view  of  this  subject  worthy  of 
consideration.  What  is  the  peril  to  be  avoided?  Take,  for  an 
instance,  the  case  at  bar.  It  was  a  total  destruction  of  ship, 
cargo,  and  crew.  Was  this  particular  peril,  the  danger  of  this 
particular  loss,  inevitable?  The  result  shows  that  it  was  not; 
for  the  ship,  cargo,'and  crew  did  not  thus  perish.  This  fatal 
aspect  of  peril  was  capable  of  being  avertea,  for  it  was  in  fact 
averted. 

What  was  the  new  peril  into  which  the  disaster  was  shaped  ? 
It  was  a  stranding  on  an  easy  beach,  a  saving  of  all  the  cargo 
undamaged,  and  the  preservation  of  every  life  on  board.  Why, 
then,  should  the  saved  cargo  insist  that  the  peril  was  inevitable, 
—"the  i>eril  from  which,  in  fact,  it  has  been  delivered?  What 
caused  the  substitution  of  the  saving  in  place  of  the  destroy- 
ing peril  ?  The  coolness  and  deliberate  courage  of  the  officer 
in  charge,  advancing  to  attack  the  danger  on  tne  field  chosen 
by  himself,  instead  of  awaiting  its  atteu^k  where  it  would  have 
been  irresistible. 

It  is  proper  to  notice  a  result  of  this  character  of  general 
average  periL  Without  the  relief,  the  whole  adventure  must 
be  looked  upon  as  lost  It  would  be  lost  in  case  of  the  danger 
of  foundering^  of  capture,  of  actual  possession  by  pirates.  All 
being  thus  viewed  as  lost,  all  is  equally  valueless;  that  is, 
the  value  of  all  the  parts  of  the  adventure  is  to  be  viewed 
as  a  value  subject  to  the  degree  of  danger,  and  diminished 
as  that  degree  is  great  And  when  a  contribution  is  refused 
because  the  thing,  whose  loss  is  anticipated  by  the  master's 
act,  is  already  in  danger  of  destruction,  it  is  to  be  remembered 
that  th^  things  saved  were  in  equal  danger;  that  the  contribu- 
tion is  not  to  be  unfavorably  viewed  because  of  the  value,  in 
a.  place  of  safety,  of  what  is  not  lost  Th^  time  of  view  for 
justice  to  take  is  when  all  was  equally  in  danger.  It  there- 
fore calls  for  a  liberal  construction  in  favor  of  the  contribution. 
In  this  manner  salvage  awards  are  liberal,  in  proportion  as  the 
property  saved  was,  previously  to  the  saving,  reduced  in  value 
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by  the  peril  from  which  it  was  relieved.  The  coDtdbution  is 
said  to  be  "  the  common  law  and  justice  of  partnership."  (1 
Holt's  N.  P.  Rep.  192,  note.)  It  is  a  partnership  of  peril 
merely,  a  partnership  of  danger,  from  which  every  thing  which 
escapes,  by  any  anticipation  of  the  danger,  is  a  part  of  a  stock 
treated  as  a  common  stock,  and  to  be  ratably  divided. 

What,  then,  is  the  character  of  the  master's  act  which  is 
to  be  deemed  voluntary  ? 

The  expression  of  ^oulay  Paty  above  quoted  is  peculiarly 
accurate  to  describe  it ;  it  is  "  volotUi  forci^^  a  forced  choice ; 
that  or  none,  to  use  a  homely  phrase.  Again,  he  says,  *'  the 
will  of  man  must  concur  with  the  diseister,"  not  be  sdone  the 
cause,  but  only  a  cooperaUng  cause.  The  idea  that  any  of  the 
sacrifices  at  sea,  in  times  of  peril,  are  voluntary  in  any  ordi- 
nal^ sense  of  the  word  is  quite  erroneous.  It  is  an  act  of  the 
will,  under  the  sternest  pressure  cf  necessity ;  the  alternatives 
are,  total  loss  if  nothing  is  done,  a  lighter  loss  if  the  danger 
is  hastened.  This  is  all  the  choice.  It  is  the  only  choice  pre- 
sented. .  It  is  to  aid  in  making  this  determination  that  consul- 
tatic^  is  to  be  had.  It  is  in  this  that  the  degree  of  peril  be- 
com^sdmportant  to  be  considered.  The  greatness  of  the  danger 
makes  the  task  of  adopting  some  measure  of  escape  more 
imperative;  to  relieve  the  whole  adventure  from  the  danger 
of  vacillating  resolves,  arising  from  hesitation  to  sacrifice  ship 
or  cargo,  or  parts  of  cargo,  in  preference  one  to  anotheri  the 
policy  of  the  law  interposes,  the  indemnity  of  a  general  contri* 
bution.  Tilghman,  C.  J.,  says :  "  The  law  of  average  is  found- 
ed  on  policy  and  equity ;  on  policy,  because  there  are  men  who 
would  risk  the  loss  of  life  and  fortune,  rather  than  sacrifice 
their  property  without  compensation.  On  equity,  because 
nothing  can  be  more  reasonable  than  that  the  property  saved 
should  contribute  to  make  good  the  loss  which  was  the  cause 
of  safety."    Gray  v.  Wain,  2  Serg.  &  Rawle,  255. 

The  voluntary  act,  then,  is  not  to  determine  whether  any 
thing  shall  be  destroyed.  Destruction  is  upon  them  already ; 
all  will  be  destroyed,  as  the  circumstances  stand,  before  the 
master  acts  to  avert  peril.  Something  must  be  destroyed  at  all 
events.  The  only  volition  to  be  exercised  is.  Shall  the  destruc- 
tion be  anticipated  as  to  part,  to  procure  the  rescue  of  the  rest? 
and  when  and  how  shall  it  be  done  ?  It  is  a  mere  election  of 
time  and  selection  of  subject.  There  is  no  other  volition,  no 
other  voluntary  act.  Refining  criticism  may  waste  itself  in 
calling  this  a  compulsory  choice,  a  compulsory  voyage  to  the 
shore,  a  selecting  of  a  safer  exposure,  —  in  denying  it  to  be  a 
sacrifice.  It  is,  nevertheless,  all  the  voluntary  act  which  re- 
mains to  the  master  td  perform.     On  its  being  performed  with 
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coolness,  courage,  and  discretion,  the  whole  property  and  the 
lives  of  all  depesd ;  that  this  small  amount  of  volition  may  b6 
exercised  freely  and  without  hesitation,  the  policy  of  the  law 
tenders  to  the  officer  the  indemnity  of  a* general  contribution. 
It  puts  him  at  ease  as  to  the  result  of  his  decision.  This 
selection  of  time  and  place  of  stranding  was  made  in  thia  case 
at  bar;  the  time  was  anticipated,  the  place  varied.  The  two 
important  items  of  choice  were  acted  on,  and  the  result  was 
a  having  of  the  life  of  every  one,  the  saving  of  the  cargo  al- 
most entirely,  and  greatly  lessening  the  injury  to  the  ship. 

The  criticism  made  on  this  part  of  the  argument  by  the 
plaintiffs  in  error  is  more  striking  than  just  They  sa^,  that  it  is 
a  paradox  to  call  placing  the  ship  in  a  safer  place  of  stranding 
a  sacrifice.  The  putting  of  a  careo  ii^to  lighters  fo  relieve  a 
stranded  ship  does  the  ^ame ;  but  it  is  a  case  of  average  con- 
tribution. And  moreover,  the  sacrifice,  so  called  by  a  figure 
of  speech,  in  general  average,  is  merely  the  anticipation  of  the 
time  of  probable  injury,  and  the  selection  of  the  subject  Sup- 
pose the  loiss  to  which  the  ship  was  exposed  had  not  been  in- 
evitable, so  that,  upon  the  principles  of  the  plaintiff's  argument, 
it  was  a  case  of  contribution ;  would  it  be  less  so  in  any  de- 
gree, if  the  act  done  for  general  benefit  at  the  same  time  ren- 
dered the  invited  and  anticipated  damage  more  inconsiderable? 

Nor  is  the  remark  just,  that  there  "always  will  be  a  general 
contribution,  unless  the  master  blindly  forbears  all  action.** 
There  will  never  be  a  contribution  unless  the  master  does  take 
action  to  select  time  and  place  of  avoiding  a  general  impend- 
ing destruction ;  but  whenever  he  does,  there  ought  to  be  con- 
tribution upon  the  principles  of  the  law,  however  nuiherous  be 
the  instances.  It  is  not  always  that  the  selection  of  time  and 
place  can  be  made ;  but  whenever  it  can,  it  is  policy  that  it 
should  be,  and  that  under  a  judgment  freed  froni  hesitancy 
by  the  indemnity  of  a  contribution.  The  apparent  force  of 
this  consideration  of  the  plaintiffs  is  overbalanced  by  that  of 
there  never  being  any  contribution  at  all,  if  the  principle  be 
adopted  that,  if  the  loss  be  otherwise  inevitable,  there  c£^n  be 
no  contribution.  That  tears  out  the  whole  of  this  branch  of 
the  law. 

It  is  therefore  respectfully  submitted,  that  a  deliberate  selec- 
tion of  the  time  and  place  of  stranding  was  a  voluntary  act 
within  the  rule  of  law. 

That  the  act  of  the  master  only  ditulnished  the  danger  to 
the  ship  has  already  been  considered.  The  whole  apparent 
force  oi  this  argument  gro^ys  out  of  the  figurative  use  of  the 
term  sacrifice.  Its  meaning,  in  this  branch  of  the  law,  we  sub- 
mit^ has  reference  only  to  doing  an  act  intentionnlly  damaging; 
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it  has  no  reference  to  the  danger  that  was  impending  being 
greater  than  is  willin^y,  and  at  an  earlier  periocl,  incurred. 

Again,  to  the  argument  that  the  ship,  the  subject  benefited, 
was  the  very  subject  calling  for  compensation  on  the  pretence 
that  it  was  sacrificed,  we  answer,  that  it  is  no  objection  to  a 
contribution  that  the  ship  is  benefited  as  well  as  cargo.  The 
contribution  rests  on  the  master's  judgment  in  anticipating  the 
effect  of  the  danger  by  an  earlier  exposure  to  it. 

It  is  said,  too,  that,  in  a  case  like  the  present,  the  master  no 
more  makes  a  sacrifice  than  wh^^^i  in  navigating  his  vessel  on 
the  sea,  he  chooses  a  safe  channel  rather  than  a  hazardous  one  ; 
the  answer  is,  that  the  case  of  general  average  is  not  in  the 
course  of  common  navigation,  but  arises  on  conduct  in  circum- 
stances of  great  danger,  fear,  and  trial,  calling  for  other  con- 
siderations than  the  ordinary  safe  navigation ;  and  that,  in  the 
case  supposed  of  choosing  a  safer  channel,  no  act  of  present 
and  anticipated  injury  is  incurred.  Nothing  but  the  stroneeat 
fancy  can  make  an  analogy  between  the  cases. 

A  distinction  is  attempted  between  acts  of  jettboji,  cutting 
away  parts,  &c.,  on  the  ground  that  a  separation  of  parts  of  a 
ship  or  cargo  differs  from  an  injury  to  the  ship  going  as  a  whole 
community  into  a  peril.  This  is  not  very  easily  to  be  under- 
stood ;  but  if  it  means  that  there  is  any  difference  between  a 
jettison  and  a  voluntary  stranding  damaging  the  whole  ship, 
on  this  ground. alone,  that  an  injury  to  a  part  differs  from  an 
injury  to  the  whole,  such  difference  is  entirely  denied,  and  is 
not  supported  by  any  authority  nor  acknowledged  principle. 
In  case  of  a  voluntary  stranding,  it  is  not  an  accidental  result 
that  the  ship  suffers  more  than  the  cargo ;  but  it  is  the  very 
intent  of  the  stranding. 

One  other  view  will  be  presented,  on  the  principle  of  the 
judgment  below.  It  has  been  suggested  in  a  single  case,  that 
where  the  loss  was  inevitable,  the  thing  sacrificed  must  be 
deemed  of  no  value,  and  so  there  should  be  no  contribution. 
The  answer  would  be,  the  things  saved  at  the  time  of  the  mas- 
ter's decision  were  equally  of  no  value  when  the  loss  was  in- 
evitable. And  when,  having  been  redeemed  from  their  peril  by 
intentionally  injuring  that  which  was  in  the  same  and  no  more 
peril,  an  equal  value  should  be  restored  to  that.  Under  the  peril 
impending,  all  were  of  no  value ;  after  the  peril  is  removed,  all 
stand  of  mil  value.  The  case  referred  to  is  Crockett  r.  Dodge, 
3  Fairfield,  190.  The  schooner  Rambler  was  taking  in  a 
cargo  of  lime  at  the  wharf ;  it  took  fire ;  the  hatches  were 
closed,  and  thereby  a  part  of  the  lime  was  saved ;  afterwards, 
the  vessel  was  scuttled  with  a  remnant  of  the  lime  on  board, 
which  was  thus  lost     For  the  loss  of  this  remnant,  a  claim  for 
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general  contribution  was  made  arainst  the  ship.  The  judge, 
before  whom  the  trial  was  had,  held  that  the  lime  in  its  endan- 
gered and  damaged  condition  was  of  no  value,  and  so  no  con- 
&ibution  should  be  recovered.  The  court  above  placed  it  more 
on  the  impossibility  of  its  being  saved.  But,  although  decided 
in  1835,  no  reference  was  made  to  any  of  the  cases  on  this  ques* 
tion  but  9  Johnson,  and  the  very  case  is  put  by  the  court,  in 
13  Peters,  340,  els  one  of  general  average. 

Besides,  it  is  not  true  that  property  greatly  endangered  is  to 
be  deemed  valueless.  If,  in  the  apparently  instant  wreck,  iii 
which  every  thing  is  likely  to  be  lost,  a  mariner  should  embezzle 
a  box  of  jewels,  would  he  be  treated  as  appropriating  a  thing 
of  no  value  ?  If  the  convict  doomed  to  execution  to-morrow  on 
the  gallows  be  stabbed  to-night,  will  it  cease  to  be  murder, 
because  he  has  but  a  short  remnant  of  a  doomed  life  ? 

Referring  to  the  defendant's  printed  brief,  as  to  the  decision 
under  review  being  supported  by  principle,  this  part  of  the 
argument  will  be  dosed  by  two  quotations.  Ch.  J.  Tilghman 
says,  in  his  judgment  iii  Sims  v.  Gurney,  4  Binney,  624:  — 
''  Nothing  can  be  more  equitable  than  that  all  should  contribute 
towards  the  reparation  of  a  loss  which  has  been  the  cause  of 
their  safety;  and  nothing  more  politic,  because  it  encourages 
the  owner  to  throw  away  his  property  without  hesitation  in 
time  of  need.''  Judge  Sewall,  in  Whitteridge  v.  Norris,  6  Mass. 
131 :  — "  General  average  is  a  contract  by  which  distinct 
properties  of  several  persons  become  exposed  to  a  common  peril, 
and  a  relief  from  that  peril  at  the  expense  of  one  or  more  of  the 
concerned,  who  are,  therefore,  entitled  to  contribution  from  the 
rest,  provided  the  benefit  was  intended  as  well  as  obtained  by 
the  destruction,  or  at  the  peculiar  hazard,  of  the  property  lost" 

But  is  this  question  an  open  question  in  this  court?  The 
elaborate  argument  for  the  plaintiffs  in  error  forbade  passing  by 
a  discussion  of  the  principle ;  but  it  seems  impossible  now  to 
treat  this  case  as  not  covered  by  authority. 

In  the  Columbian  Insurance  Co.  v.  Ashby  and  Stribling,  13 
Peters,  331,  the  brig  Hope,  sailing  on  a  voyage  to  the  West 
bidies  from  Baltimore,  was  overtaken  by  a  gale  in  the  Ches- 
apeake ;  she  anchored,  drifted  from  her  moorings  by  force 
of  the  gale,  broke  her  windlass,  parted  her  chain  cables,  and 
about  midnight  brought  up  near  Crany  Island  ;  "  she  thumped 
or  struck  on  the  shoals  on  a  bank,  and  her  head,  swinging 
around  to  the  westward,  brought  her  broadside  to  the  wind 
and  heavy  sea ;  the  captain,  in  this  situation,  finding  no  pos- 
sible means  of  saving  the  vessel  or  cargo,  and  preserving  the 
crew,  slipped  his  cables  and  ran  lier  ashore  for  the  safety  of  the 
crew  and  preservation  of  the  vessel  and  cargo  " ;  it  was  found 
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impracticable  to  get  her  off.  All  this  was  found  by  special  ver- 
dict. The  cause  was  heard  in  this  court  in  January,  1839; 
and  after  an  elaborate  argument  and  very  learned  opinion,  this 
stranding  was  adjudged  to  be  a  ground  of  general  average  con- 
tribution. 

The  above  description  of  the  imminency  of  the  peril  and 
means  of  relief  is  copied  literally  from  the  special  verdict  The 
jury  found  no  other  peril,  and  no  other  stranding.  They  ap- 
plied not  to  the  peril  the  term  inevitable^  nor  to  the  stranding 
the  word  voluntary.  But  what  could  be  more  inevitable  than 
the  loss  here  described  ?  The  special  verdict  says, "  the  captain, 
finding  no  possible  means  of  saving  the  vessel  or  cargo  and 
preserving  the  crew,'*  &c. ;  if  this  be  not  the  description  of  a 
peril  of  inevitable  loss,  words  cannot  describe  it.  It  is  sug- 
jgested  in  the  plaintiff'^  argument,  that  she  slipped  her  cables, 
and  therefore  must  have  been  still  held  by  her  anchors,  and 
might  have  survived  the  storm.  But  the  jury  had  found  "  that 
there  was  no  possible  means  of  saving  the  vessel,"  &c ;  they 
therefore  found  that  the  anchors  and  cables  were  not  such 
means ;  and  by  reference  to  the  previous  parts  of  the  special 
verdict,  it  appears  that  the  anchors  and  cables,  while  all  sound, 
had  not  held  the  ship ;  that  she  had  ripped  up  the  windlass,  had 
parted  the  chain  cable,  had  struck  on  a  shoal,  and  lay  broadside 
to  the  wind  and  heavy  sea.  It  cannot  be  contended  that  the 
case  of  the  brig  Hope  was  not  utterly  hopeless.  The  act  of  the 
master  was  a  voluntary  stranding,  only  because  he  selected  an 
easier  bed  for  the  ship  to  die  on. 

These  facts  found  in  the  special  verdict  amounted,  in  the 
opinion  of  the  court,  to  "a  voluntary  running  on  shore  of  the 
brig  Hope ;  that  there  was  no  other  possible  means  of  preserv- 
ing the  crew,  the  ship,  and  the  cargo  ;  that  the  running  ashore 
was  for  this  express  object"  Facts  thus  found,  and  a  special 
verdict  thus  expounded,  admit  of  no  explanation,  for  they  are 
already  too  plain.  They  admit  of  no  distinction  from  any  case 
of  inevitable  loss  and  voluntary  stranding,  where  the  ship  must 
go  ashore,  and  the  captain  merely  selects  the  spot  and  varies 
the  time.  Both  by  the  facts  as  found  by  the  jury,  and  the  ex- 
position of  them  by  the  court,  the  question  now  argued  was 
there  presented.     Why  is  it  not  to  be  deemed  decided? 

It  is  said  that  the  points  principally  argued  were,  whether  the 
doctrine  salva  nave  applied  to  the  mere  saving  of  tlie  ship,  or  to 
the  successful  result  of  the  stranding.  But  that  being  decided 
for  the  ship,  the  question  of  inevitable  danger  still  lay  between 
the  ship  and  her  claim  to  contnoution  ;  nay,  it  was  preliminary 
to  it  Unless  a  contribution  might  be  due  for  a  voluntary 
stranding  to  avoid  inevitable  loss,  the  question  of  salva  nave  did 
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not  arise.  There  wa^,  according  to  the  present  plaintifis'  argu- 
ment, no  ship  to  be  saved ;  her  ruin  was  inevitable,  and  so  she 
was  really  lost  before  the  stranding. 

Will  it  be  said  that  the  court  did  not  argue  the  point? 

The  counsel  for  the  cargo  tbere  did,  indeed,  take  the  point, 
in  opposition  to  the  counseKfor  the  cargo  here,  that  there  must 
be  shown  an  inevitable  necessity  for  the  stranding.  The  coun- 
sel for  the  ship  there  distinctly  presented  the  fact,  that  the 
danger  was  inevitable.  <<  There  was  no  hope  if  he  remained  at 
anchor ;  certainly  none,  if  he  attempted  to  breast  the  fiiry  of  the 
storm."  The  judge  who  delivered  the  opinion  quotes  from 
Emeri£;on  the  passage  above  translated,  as  to  running  ashore 
in  the  less  dangerous  place;  he  examines  the  opinions  in  the 
cases,  Caze  v.  Keilly,  3  Wash.  C.  C.  R.  298;  Sims  v.  (Jurney,  4 
Binney,  513 ;  and  Gray  v.  Wain,  2  Serg.  &  Bawle,  229,  and 
says,  *'  We  have  exanlined  the  reasoning  in  these  opinions,  and 
are  bound  to  say,  it  has  our  unqualified  assent." 

It  is  to  be  observed,  in  addition,  that  Judge  Story  puts  the 
very  case  which  occurred  in  Maine  (3  Fairfield,  190),  and  consid- 
ers it  a  general  average.  The  case  of  Walker  v.  United  States 
Ins.  Co.,  11  Serg.  &  Kawle,  69,  was  also  cited  by  the  counsel ; 
the  very  case  which  Judge  Kennedy,  in  4  Wharton,  deems  to 
overrule  Sims  v.  Gurney,  in  4  Binney.  Judge  Story  also  remarks 
upon  the  opinions  of  Stevens ;  and  with  all  these  cases  before 
the  court,  they  adjudged  this  a  case  of  voluntary  stranding  to 
avoid  inevitable  loss,  and  one  calling  for  general  average  con- 
tribution. If  this  does  not,  as  a  decision,  cover  a  case  upon 
identically  the  same  facts,  certainly  upon  facts  presenting  the 
very  same  question,  what  decision  can  do  it  ? 

It  adds  to  the  weight  of  this  decision,  that  in  the  case  of  Sims 
r.  Gamey  this  very  point  was  made,  argued  fully  by  counsel| 
and  distinctly  passed  on  by  the  court  Tilghman,  C.  J.  says  (p. 
256),  <'  It  is  said  that  the  ship  must  have  gone  ashore  some- 
where, and  it  made  no  difference  where  that  shore  was.  It  is 
not  necessary  that  the  ship  should  be  exposed  to  greater  dan- 
ger than  she  otherwise  would  have  been,  to. make  a  case 'of 
general  average."  With  this  before  them,  the  point  then  so 
clearly  raised,  so  fully  argued,  so  expressly  decided,  and  the 
reasoning  of  Sims  v,  Gurney  so  fully  adopted,  there  was  no 
call  for  discussing  it  again  in  the  opinion  pronounced  in  the 
case  of  the  Hope  (13  Peters). 

The  decision  of  this  court  in  the  case  of  the  Hope  has  ever 
since  been  considered  as  settling  the  law  on  this  point.  It  was 
decided  in  1839.  In  the  spring  of  the  same  year,  the  very  same 
point  of  a  voluntary  stranding  to  avoid  an  inevitable  loss  arose 
m  Massachusetts,  in  the  case  of  th^  Gem,  precisely  like  that 
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of  the  Hopie,  and  this  very  point  was  made  by  Cnrtis,  counsel ; 
upon  which  Shaw,  Ch.  J.  laid  down,  ^'  that  if  the  cable  was 
voluntarily  cut,  and  the  vessel  run  on  shore  as  the  best  ex- 
pedient for  saving  life  and  property,  although  the  vessel  was  in 
imminent  peril,  and  although  there  was  every  probability  that 
she  would  sink"  at  her  anchors,  or  part  her  cables  and  drive 
ashore  if  not  cut,  still  the  loss  is  to  be  considered  as  coming 
within  the  principle  of  general  average,"  and  cites  the  case  in 
13  Peters,     (Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  197.) 

Again,  in^  1845,  in  the  case  of  the  ship  George,  the  District 
Court  of  New  York  considered  this  point  covered  by  the  de- 
cision in  13  Peters  (8  Law  Reporter,  361),  and  in  the  case  now 
under  review,  the  judges  of  the  Circuit  Court  for  the  Southern 
District  of  New  York  considered  the  decision  in  13  Peters 
applicable  and  decisive.  And  although  the  decision  appealed 
from  is  to  be  held  open  for  consideration  and  suspended  in 
effect,  yet  in  a  question,  of  commercial  law,  to  be  carried  out 
in  the  important,  although  rapid,  operations  of  merchants,  ad- 
justers of  losses,  4x5.,  the  manner  in  which  a  decision  is  re- 
ceived by  persons  competent  to  understand  it,  and  has  been 
acted  on  for  ten  years,  well  deserves  consideration  as  showing 
its  plain  meaning  and  extent  This  decision  has  entered 
largely  into  the  business  of  the  country  as  thus  understood,  and 
should  not,  even  if  its  original  correctness  had  been  dubious, 
be  either  disturbed  or  made  useless  by  nice  and  refined  dis- 
tinctions. So  far  as  the  argument  of  the  plaintiffs  on  au- 
thority is  understood,  it  rests  on  the  two  cases  11  Serg.  & 
Bawie,  and  4  Wharton,  cited  on  their  points.  The  former  was 
directly  before  this  court,  cited  by  Mr.  Semmes  arguendo  in  the 
case  of  the  Hope,  p.  337,  and,  if  opposed  to  that  decision,  was 
silently  rejected  by  this  court.  This  court  adopted  the  oppo- 
site conclusions  given  in  the  case  of  the  Woodrop  Sims,  4 
Binney.  The  latter  case,  Meech  v.  Robinson,  4  Wharton,  360, 
decided  in  1839,  is  remarkable  for  its  disregard  of  the  decision  in 
4  Binney,  and  its  opposition  to  13  Peters  (the  Hope),  decided 
in  the  previous  part  of  the  same  year,  and  not  noticed  by  the 
judge.  However  the  courts  of  Pennsylvania  may  make  free 
with  their  own  decisions,  they  cannot  be  permitted  to  unsettle 
the  law  decided  in  this  court,  and  recognized  and  adopted  in 
this  extensively  commercial  country.  The  decision  in  4  Bin- 
ney was  after  arguments  the  most  creditable  to  the  abilities 
and  research  of  the  eminent  counsel  engaged,  and  upon  a  dis- 
cussion of  the  whole  subject  by  Ch.  J.  Tiigbman  of  unsurpassed 
learning  and  ability.  It  was  distinctly  approved  and  adopted 
by  this  court,  and,  with  the  judgment  of  this  c6urt,  has  stood 
too  long  and  is  too  firm  to  be  now  shaken. 
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The  second  point  of  the  plaintiffs  in  erroT,  being  in  oppo- 
sition to  the  third  point  of  the  defendants,  relates  to  the  vsuues 
of  the  parts  of  the  cargo  on  which  contribution  is  to  be  as- 
sessed ;  and  this  depends  upon  the  place  where  the  contribu- 
tion is  to  be  made.  It  is  not  necessary  to  examine  or  criti- 
cize the  cases  cited  upon  this  point  by  the  plaintiffs  in  error. 
It  is  supposed  that  the  case  rests  on  general  principles,  of  a 
practical  character,  well  settled.  It  will. not  and  cannot  be  de- 
nied, that,  by  the  reception  of  cargo  on  shipboard,  the  adven- 
ture was  begun,  nor  that  it  was  to  terminate  in  New  York. 
The  shippers  of  the  nutria  skins  at  Buenos  Ayres  made  no 
claims  to  them  there  after  the  disaster,  but  allowed  their  trans- 
shipment to  New  York,  by  the  master  of  the  stranded  ship, 
without  any  new  contract  of  -afireightment.  Now,  where  was 
the  master,  whose  duty  it  was  to  collect  the  general  contribu- 
tion, entitled  to  demand  the  payment,  and  where  the  owner  of 
the  goods  bound  to  pay  it  ?  The  ship  lost  had  been  destined 
to  New  York  with  this  cargo,  there  to  be  sold.  Had  the 
master  a  right  to  exact  payment  of  the  average  in  the  place 
of  shipment  ?  Was  the  shipper,  who  had  ahready  advanced 
the  price  of  purchasing  the  goods,  bound  to  advance  in  ad- 
dition the  general  average  ?  He  looks  to  the  sales  of  the  goods, 
or  the  consignee,  in  New  York,  to  pay  their  freight  and  ex- 
penses. He  is  not  even  to.be  presumed  the  owner,  but  may 
as  probably  be  a  shipping  agent  merely,) who  has  fully  executed 
all  bis  authority  by  making  the  shipment  He  has  no  funds 
for  the  purpose  of  these  charges.  He  does  not  demand  back 
the  goods,  but  lets  them  go  forward  to  their  original  destina- 
tion on  the  old  freight  contract ;  they  arrive  in  safety  at  Nfew 
York.  There  is  the  place  of  tiesti nation,  reached  by  the  cargo. 
There  is  the  proper  place,  and  only  proper  place,  of  valuing 
the  vessel,  an  American  registered  ship.  The  freight  being 
lost,  is  a  freight  to  the  home  port  of  destination.  Free,  then, 
from  all  technical  objections,  the  ,^ace  of  destination  was  the 
place  proper  for  payment  of  the  chiirge. 

This  beconies  still  more  apparent  if  the  rule  of  valuation  for 
car^a  lost  .be  considered ;  and  the  rule  of  valuing  cargo  lost 
and  cargo  saved  is  always  the  same.  By  a  general  average 
sacrifice  the  owner  is  not  mecejy  indemnified  in  the  cost  of  bis 
goods^  The  freight  on  lost  goods  is  paid  in  contribution,  and 
is  assesssed  in  contribution.  The  goods  are  paid  for  at  their 
value  at  the  place  of  destination.  The  merchant  recovers,  not 
only  first  cost,  but  profits.  The  merchant  and  ship-owneri 
therefore,  are  both  entitled  to  compensation  as  of  the  place  of 
destination.  It  follows,  that  they  must  be  assessed  on  the 
values  at  that  place.    (See  Abbott  on  Shipping,  1  Perkins's  ed^ 
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607,  [504,]  ch.  X.  pi.  4,  s.  13,  14.)  The  lading  port  spoken 
of  in  Abbott  is  to  be  understood  as  the  home  lading  poit,  and 
not  the  lading  port  abroad. 

The  adjustment  in  the  case  of  the  George  (8  Law  Rep., 
361)  will  be  foynd  to  be  a  case  where  the  value  of  the  cargo 
was  agreed;  it  was  not  a  valuation  at  the  home  or  foreign 
ports  of  the  voyage,  but  at  the  port  of  distress ;  and  as  a  large 
part  of  the  cargo  was  sold  there,  and  the  proceeds  of  the  wreck 
sold  were  received  there,  that  rule  was,  by  a  sort  of  forced  con- 
cession, adopted. 

As  to  the  jerked  beef,  although  not  injured  in  the  stranding 
itself,  yet  it  was  in  the  transportation  for-  reshipment.  This 
was  a  direct  consequence  of  the  stmnding,  fesulting  from  the 
necessity,  thereby  occasioned,  of  transshipment  by  boats.  The 
beef  was  bound  for  New  York,  and  liable  to  pay  on  its  in- 
creased value  there,  if  it  arrived  safely.  Consequently,  if  the 
value  was  diminished  on  arrival  at  New  York,  the  same  rule 
operated  to  diminish  the  value  for  .assessment  to  the  contri- 
bution. 

The  whole  argument  on  this  point,  by  the  plaintiffs  in  error, 
proceeds  on  the  supposition  of  the  voyage  being  wholly  broken 
up  at  Buenos  Ayres.  But  in  fact  this  was  not  so.  None  of 
the  shippers  claimed,  or  appeared  willing  to  claim,  or  receive 
back,  their  goods.  They  were  immediately  and  continuously 
forwdrded  in  another  vessel,  then  at  Buenos  Ayres,  with  the 
master  of  the  Brutus  as  master.  There  was^  .therefore,  an 
agreed  continuance  of  the  adventure  until  all  the  property 
reached  the  place  of  its  destination.  They  ship  could  not  have 
been  properly  valued  at  Buenos  Ayres,  being  an  American  ship, 
not  sent  there  for  sale,  but  to  be  employed  and  returned  to 
New  York,  her  home  port  There  her  .only  correct  value,  for 
assessment,  could  be  ascertained.  The.  place  where  the  aver- 
age shall  be  stated  is  always  dependent,  more  or  less,  on  acci* 
dental  circumstances,  affecting,  not  the  technical  termination 
of  the  voyage,  but  the  actual  and  practicable  closing  up  of  the 
adventure.  It  admits  of  no  very  certain  rule  of  law.  And  it 
is  humbly  submitted,  that  in  this  point  there  was  no  error  in 
the  court  below. 

The  third  point  of  the  plaintiffs  respects  the  precise  time  at 
w6ich  the  wa^es  and  provisions  of  the  ship's  company  cease 
to  be  a  genera  charge.  It  does  not  raise  any  question  that 
the  waffes  and  provisions  are  not  a  gei^eral  charge  for  some 
time  after  the  stranding.  They  are  in  the  nature  of  salvage 
charges,  and  therefore  general.  The  point  of  time  at  which 
the  plaintiffs  in  error  insist  they  shall  cease,  is  that  of  its  being 
certain  that  the  ship  could  not  be  got  off,  and  of  her  sale  being 


DECEMBER  TERM,  1850.  295 


Barnard  9t  al.  v.  Adams  et  al. 


determined.  It  is  obvious  that  this  may  have  been  done  long 
before  the  cargo  was  discharged,  long  before  it  was  transshipped 
by  the  boats  and  crew  of  the  ship.  But  these  wages  and  pro* 
visions  ought  to  be  paid  by  the  adventure,  as  long  as  the  ser- 
vices of  the  crew,  as  mariners,  laborers,  or  quasi-salvors,  were 
bestowed  upon  the  adventure.  Immediately  on  the  stranding, 
it  could  be  determined  that  she  could  not  be  again  floated ; 
-and  the  determination,  of  course,  would  be  to  sell  the  wreck. 
But  until  the  entire  saving  of  the  cargo  and  of  what  could  be 
saved  from  the  ship,  the  services  of  the  crew  were  essential  to 
both. 

There  is  no  ground  in  law  to  say  that  the  duties  of- the 
mariners  ceased  when  the  stranding  became  fatal  They  still 
owed  duties  as  mariners  both  to  ship  and  cargOy  and  had  a  lien 
on  the  ship  for  wages,  or  salvage  as  a  substftiite  for  wages, 
until  the  cargo  was  fully  and  properly  disposed  of  from  the 
wreck.  Being  properly  employed  upon  the  ship  and  cargo, 
even  if  it  were  true,  as  it  is  not,  tha^  their  obligation  to  the 
3hip  had  ceased,  still  their  services  to  vessel  and  cargo  entitled 
them  to  wages  and  to  their  support  as  a  general  charge. 

The  fourth  point  respects  the  coxomissions  for  collecting  the 
average. 

The  plaintiffs'  argument  rests  on  this  not  being  a  service 
ever  allowed  to  a  claimant  or  creditor,  and  on  the  allegation 
that  it  is  not  a  service  to  the  common  adventure.  The  argu- 
ment is  the  more  plausible,  because,  in  this  instance,  the  ship- 
owners who  collect  the  contribution  are  the  parties  to  whom 
it  is  all  payable.  But  this  is  not  generally  so,  there  being 
usually  contributions  to  be  paid  out  as  well  as  received;  and 
if  among  recipients  the  ship-owners  were  only  one  among  a 
number,  there  would  be  no  discrimination  or  deduction  on  that 
amount;  and  the  rule  must  be  a  general  one,  applicable  gen- 
erally to  the  office  of  being  the  accounting  party  in  the  general 
average. 

Taking  this  to  be  the  true  relation  of  the  ship-owner,  he  is 
evidently  an  official  agent  and  trustee,  involved  by  the  disaster 
causing  the  average  in  new  and  responsible  duties,  often  very 
difficult  and  embarrassing. 

They  are  duties  not  embraced  in  his  obligation  as  a  mere 
carrier.  They  are  duties  arising  out  of  unforeseen  disaster. 
They  are  duties  which  directly  result  from  the  disaster,  as 
much  so  as  the  damage  to  cargo  by  water  getting  in  when  a 
jettison  Is  made.  On  the  general  principles  of  law,  therefore, 
the  trouble  of  this  compulsory  agency  and  the  compensation 
for  it  arise  from  the  disaster,  form  part  o^  it,  and  ought  to  ac- 
company it  iii  the  contribution.     In  the  present  case,  the  ser- 
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vices  were  those  of  commission  merchants,  transacting  the  busi- 
ness, for  the  owners.  This,  while  it  may  not  vary  the  princi- 
ple, relieves  its  present  application  from  the  ostensible  objec- 
tion that  the  owners  are  themselves  receiving  a  commission  on 
collecting  their  own  claim. 

Mr.  Websterj  in  conclusion,  for  the  plaintiffs  in  error. 

In  considering  the  nature  of  "  a  general  average  peril  in  the 
conceded  instances  of  it,''  the  counsel  for  the  defendants  in 
error,  for  the  purpose  of  identifying  this  case  with  those  con- 
ceded cases,  maintains  the  proposition  that  a  master  is  never 
1'ustified  in  making  a  jettison  or  other  sacrifice,  <'  unless  the 
OSS,  at  the  time  he  resolves  on  the  measure,  is  inevitable  un- 
less he  resorts  to  it" 

This  proposition  cannot  be  maintained  either  by  reasoning 
or  on  authority.  When  the  community  of  interest  of  which 
the  master  has  charge  is  placed  in  circumstances  of  peril,  it  is 
not  necessary  that  loss  should  be  inevitable,  in  order  to  justify 
his  deliberately  sacrificing  one  interest  to  insure  the  safety  of 
the  rest ;  or  putting  one  interest  to  greater  risk  in  order  that 
the  risk  of  the  remaining  interests  may  be  diminished.  It  is 
enough  that  the*risk  be  real,  but  it  may  be  moie  or  less  immi- 
nent, A  slight  risk  would  justify  a  trining  sacrifice.  A  more 
imminent  risk  a  greater  sacrifice.  The  terms  risk,  hazard,  peril, 
and,  indeed,  the  whole  class  of  words  used  in  describing  gen- 
eral average  cases,  always  include  both  the  idea  of  danger  and 
liie  possibility  of  escape.  The  only  questions  in  judging  of 
the  propriety  of  the  course  of  a  master^  in  ajiy  given  case  of 
voluntary  sacrifice,  are,  Was  the  peril  real  ?  and  was  his  act 
the  result  of  deliberate  judgment,  and  not  the  consequence  of 
mere  panic?  This  answers  the  assertion  of  the  defendants' 
counsel,  that  our  principle  <<  tears  out  the  whole  law  of  gen- 
eral average."  So  far  is  it  from  this,  that  it  accompanies  every 
voluntary  sacrifice  made  in  time  of  peril  for  the  common  bene- 
fit, and  awards  contribution. 

The  counsel  for  the  defendants  in  error,  throughout  his 
points*,  brief,  and  argument,  seeks  to  confound  and  confuse 
words  and  phrases  which  have  distinct  and  well  understood 
differences  of  meaning.  Thus,  on  one  page  only  of  his  printed 
argument,  he  uses  the  phrases  "certain  peril,"  "inevitable 
danger,"  "  peril  inevitable,"  and  "  loss  inevitable,"  as  though 
these  were  equivalent  and  convertible  terms.  A  peril  may  be 
inevitable,  and  yet  no  loss  accrue ;  but  to  say  that  loss  is  in- 
evitable, and  yet  may  not  happen,  is  to  do  violence  to  lan- 
guage. We  should  not  notice  this,  if  it  were  an  inadvertent 
misapplication  of  a  term ;  but  there  is  an  evident  design  to 
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dwarf  the  meaning  of  the  term  inevitable.  Thus,  on  the  same 
page,  it  is  said,  ^  The  greater  the  danger  and  the  more  inevita- 
ble," as  though  inevitability  admitted  of  degrees,  and  as  if  the 
word  inevitcbble  were  a  merely  equivalent  term  to  the  word 
periL  Indeed,  in  the  points,  it  is  insisted  that  the  term  "  inevi- 
table loss  "  ought  to  be  construed  to  mean  merely  "  the  highest 
degree  of  conjecture  of  loss  " ;  in  short,  that  the  term  "  inevitable 
loss  "  is  to  be  tortured  from  its  meaning,  and  pronounced  by  this 
court  to  mean  merely  imminent  risk ;  and  it  is  only  by  thus 
conjuring  with  words  that  the  judgment  in  this  case  can  be 
sustainea. 

To  constitute  a  case  for  general  average  c  ontribution,  two 
things  must  concur  t  — 

1st.  The  existence  of  danger  not  inevitable,  but  capable  of 
being  avoided  by  the  means  resorted  to. 

2d.  The  evidence  of  a  ''  deliberate  purpose  to  sacrifice  the 
thing  claiming  contribution  at  all  events ;  or,  at  the  very  least, 
to  put  it  into  a  situation  in  which  the  danger  of  eventual  de- 
struction would  be  increased."  Gibson,  J.,  in  Walker  v.  United 
States  Lis.  Co.,  11  Serg.  &  Rawle,  61. 

In  this  case  both  these  elements  were  wanting. 

This  is  substantially  conceded  by  the  defendants.  They 
say,  —  "  The  voluntary  act,  then,  is  not  to  determine  whether 
any  thin^  shall  be  destroyed.  Destruction  is  upon  them  al- 
ready; all  will  be  destroyed  (by  stranding)  as  the  circum- 
stances stand."  "  Refining  criticism  may  waste  itself  in  calling 
this  a  compulsory  choice,  a  compulsory  voyage  to  the  fthore,  a 
selecting  a  safer  exposure,  —  In  denymg  it  to  be^  sacrifice.  It 
is  nevertheless  all  the  voluntary  act  which  remains  to  the  master 
to  perform."  So  much  for  the  certainty  of  loss,  according  to 
the  defendants'  own  showing.  As  to  the  fact  th&t  no  sacnfice 
was  made,  no  increased  risk  of  loss  to  the  ship  run,  they  are 
equally  explicit.  The  result  of  the  mate's  act  was,  it  is  con- 
ceded, the  "  greatly  lessening  the  injury  to  the  ship." 

The  defendants'  counsel  dwells  on  the  seeming  equity  of  the 
cargo  saved  by  the  act  of  the  mate  contributing  to  the  loss  of 
the  ship.     The  answer  to  that  is  twofold. 

1st  The  ship  was  not  lost,  sacrificed,  or  injured  by  the  act 
of  the  mate,  but  saved  by  that  act,  so  far  as  it  was  saved  at  all. 
That  this  act  was  less  beneficial  to  the  owners  of  the  ship  than 
to  the  owners  of  the  cargo,  was  a  mere  accident  Just  such  a 
case  might  happen  near  New  York,  and  the  ship  be  got  off  the 
beach  with  little  injury ;  while  a  valuable  cargo,  consisting;  of 
teas  or  other  articles  readily  destructible  by  sea-water,  might 
have  been  destroyed.  The  act  of  the  mate  was  one  done  in 
the  exercise  of  ordinary  care  and  diligence,  for  the  benefit  of 
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each  and  every  thing  and  being  under  his  care.  Each  and 
every  thing  and  being  under  his  charge  was  benefited,  more 
or  less.  The  degree  of  benefit  varied,  but  not  as  the  result  of 
any  design  or  attempt  to  sacrifice  one  thing  to  save  another, 
but  as  a  mere  fortuitous,  unintentional  result 

2d«  The  several  persons  engaged  in  a  sea  ris^k  are  not  mutual 
insurers  ;  each  runs  the  risk  of  his  own  adventure.  A  ship  is 
struck  by  a  squall,  and  the  masts  carried  away  ;  a  wave  carries 
the  boats  overboard,  or  breaks  in  the  bulwarks ;  the  loss  must 
be  borne  by  the  ship-owner.  So  in  repulsing  an  assault  by  an 
enemy,  <'  neither  the  damage  to  the  ship,  nor  the  ammunition 
expended,  nor  the  expense  of  healing  the  mariners  wounded  in 
an  action  against  an  assailing  enemy,  is  a  subject  of  average 
contribution.''  (Perkins's  Abbott  on  Shipping,  501.)  A  heavy 
sea  sweeps  away  deck  freight,  or  finds  its  way  into  the  bold 
and  injures  the  cargo.  Then  the  owner  bears  the  loss.  A 
wreck  occurs,  one  man's  property  is  saved  slightly  damaged, 
another's  greatly  damaged,  the  value  of  another's  is  entirely  de- 
stroyed. Each  nian  must  bear  his  own  loss.  Out  of  this  very 
equality  and  independence  of  the  severed  owners  arises  the 
doctrine  of  general  average.  No  man  has  the  right  to  ask,  in 
a  case  of  common  danger,  that  another's  property  shall  be  sin- 
gled out  and  sacrificed,  or  put  in  greater  jeopardy,  for  his  ben- 
efit ;  and  so  the  law  gives  to  the  owner  of  property  thus  selected 
for  sacrifice  a  right  of  contribution  against  those  whose  prop- 
erty, with  no  greater  right  to  protection  than  his,  has  been 
saved  or  less  imperilled  at  his  expense  or  risk ;  but  it  is  this 
selection,  this  dedication  of  the  thing  to  sacrifice  or  specirJ 
hazard,  which  is  the  very  foundation  of  the  right  to  general 
aveih^je. 

The  cases  cited  by  the  counsel  for  the  defendants  are,  when 
carefully  examined,  confirmations  of  this  view. 

The  reasoning  of  Ch.  J.  Tilghman,  quoted  in  the  defend- 
ants' argument,  is  in  exact  accordance  with  our  views  of  the 
law.  The  equity  on. which  the  right  to  contribution  in  general 
average  is  founded  is  the  reeisonableness  <Hhat  the  property 
saved  should  contribute  to  make  good  the  loss  which  was  the 
cause  of  safety."  So  the  language  of  Judge  Sewall :  —  "  Gren- 
eral  average  is  a  contract  by  which  distinct  properties  of  several 
persons  become  exposed  to  a  common  peril,  and  a  relief  from 
that  peril  at  the  expense  of  one  or  more  of  the  concerned,  who 
are  therefore  entitled  to  contribution  from  the  rest :  provided, 
the  benefit  was  intended,  as  well  as  obtained,  by  the  destruc- 
tion or  at  the  peculiar  hazard  of  the  property  lost" 

The  judgment  of  the  court  below  being  unsupported  by  prin- 
ciple, the  case  of  the  Hope,  in  13  Peters,  is  urged  upon  the 
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court,  with  desperate  pertinacity,  as  decisive  of  tbis  case ;  but 
we  have  shown,  in  our  opening  argument,  that  that  was  a  case 
in  which  the  vessel  was  still  held  by  her  anchors,  and  in  which| 
bv  the  deliberate  act  of  the  master,  the  vessel  was  deprived  of 
all  the  means  that  then  held  her ;  a  case  in  which  the  court 
treats  the  voluntary  stranding  as  expressly  found  by  the  special 
verdict,  as  indeed  it  was.  The  language  of  Mr.  Juctice  Story 
is,  '^  The  special  verdict  finds  that  there  was  a  voluntary  running 
on  shore  of  the  brig  Hope." 

He  at  once  proceeds  to  discuss  the  question  which  he  deemed 
open  for  discussion,  and  decides  that,  in  case  of  voluntary 
stranding,  the  salva  nave  is  not  necessary  to  constitute  a  clsdm 
for  contribution.  He  neither  discusses  nor  decides  what  facts 
constitute  a  case  of  voluntary  stranding ;  and  it  cannot  be  sup- 

t>osed  that  that  learned  and  most  painstakinc;  jurist,  and  tbis 
earned  court,  would  decide  so  important  and  delicate  a  ques- 
tion  by  mere  silence,  and  that  against  such  a  weight  of  reason- 
ing and  against  the  whole  current  of  authority.  We  say  by 
mere  silence,  for,  notwithstanding  what  is  saicf,  an  inspection 
of  the  xjase  will  show  that  the  cases  cited  by  the  court  are  cited 
in  relation  to  the  necessity  of  the  salva  nave  to  entitle  the  party 
to  contribution,  and  not  in  relation  to  the  question  of  what  con- 
stitutes voluntary  stranding.  It  is  clear  that  the  case  is  still  an 
open  question  in  this  court,  and  we  emphatically  dissent  from, 
and  deny  the  assertion  of,  the  counsel  for  the  defendant,  that 
"the  decision  of  this  court  in  the  case  of  the  Hope  has  ever 
since  been  considered  as  settling  the  law  on  this  point."  On 
the  contrary,*it  is;  doubtless,  well  kpown  to  the  learned  judge 
who  tried  this  cause,  that  the  bar  of  New  York  do  not  consider 
the  niain  point  in  this  case  as  settled  by  the  case  of  the  Hope, 
and  that  they  do  consider  this  as  the  very  case  in  which  that 
question  is  to  be  settled,  and  that  for  the  first  time. 

Driven  by  the  difficulties  of  the  case  to  avail  themselves  of 
eveyy  aspect  of  the  case  which  even  has  a  remote  plausibility, 
the  defendants  urge  that  an  anticipation  of  the  time  of  destruc- 
tion is  a  ground  for  considering  the  stranding  voluntary ;  but 
there  is  "no  evidence  that  the  time  of  stranding  was  hastened 
h^  the  mate ;  but  if  it  were,  that  surely  cannot  alter  the  char- 
acter of  the  act  done.  Surely  iet  moment  sooner  or  later  can- 
not determine  such  important  interests.  De  minimis  non  curat 
lex. 

We  rest  the  other  points  in  this  case  on  the  arguments  al- 
ready presented. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 
The  plaintiffs  below,  Joseph  Adams  and  others,  brought  this 
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action  against  Charles  Barnard  and  others,  in  the  Circait  Court 
of  New  York,  to  recover  contribution  in  general  average  for 
the  loss  of  their  vessel  called  the  Brutus,  on  board  of  which 
certain  goods  were  shipped,  and  consigned  to  the  plaintiffs  in 
error,  and  delivered  to  them  on  their  promise  to  pay,  provided 
contribution  were  justly  due. 

On  the  trial,  the  Circuit  Court  cave  certain  instructions  to 
the  jury,  which  were  tne  subjects  or  exceptions,  on  the  correct- 
ness of  which  this  court  is -now  called  upon  to  decide. 

As  the  facts  of  the  case  were  not  disputed,  it  will  be  proper 
to  state  them,  in  connection  with  the  instructions  given  by  the 
court,  in  order  to  avoid  any  mistake  or  misconception  which 
might  arise  in  construing  the  terms  of  mere  abstract  proposi- 
tions  without  relation  to  the  facts  on  which  they  were  based. 

On  the  8th  of  October,  1843,  the  ship  Brutus  was  lying  at 
anchor,  at  the  usual  place  of  mooring  vessels  in  the  outer  roads 
at  Buenos  Ayres,  about  seven  miles  from  the  shore.  The  width 
of  the  river  at  that  place,  between  Buenos  Ayres  and  Colonia 
on  the  opposite  shore,  is  about  fifteen  miles.  The  Brutus  bad 
taken  her  cargo  on  board  for  New  York,  consisting  of  nutria 
skins,  dry  hides,  horns,  and  jerked  beef.  The  master  was  on 
shore,  and  3he  was  in  charge  of  the  first  mate,  with  a  crew 
consisting  of  twelve  persons  in  alL  On  the  7th,  a  gale 
had  commenced,  which  on  the  8th  had  become  dangerous. 
About  four  o'clock  next  morning  the  ship  began  to  drag  her 
anchors,  and  the  small  bower  anchor  was  let  go.  About  nine 
o'clock  in  the  evening,  the  gale  increasing,  the  best  bower  an 
chor  parted  with  a  loud  report  About  ten  o'clock,  the  small 
bov/er  parted,  and  the  ship  commenced  drifting  broadside  with 
the  wind  and  waves.  Endeavors  were  then  made  to  get  the 
ship  before  the  wind,  which  failed,  on  account  of  the  chains 
keeping  her  broadside  to  the  sea,  which  was  making  a  bretach 
over  her  fore  and  aft.  The  chains  were  then  slipped,  and  the 
vessel  got  before  the  wind,  ewo  men  were  put  to  the  wheel, 
and  one  to  the  lead,  and  it  was  determined  "to  run  the  ship 
ashore  for  the  preservation  of  the  cargo  and  the  lives  of  the 
crew.*'  It  was  now  about  eleven  o'clock  at  night  when  the 
ship  was  got  before  the  wind  and  under  command  of  the  helm. 
The  shore  next  to  Buenos  Ay»es,  towards  which  the  ship  had 
been  drifting,  had  banks  and  shallows  extending  out  3ome 
three  or  four  mUes.  If  the  vessel  had  been  driven  on  thes-3  by 
the  tempest,  she  would  have  been  wrecked  and  lost,  together 
with  the  cargo  and  crew.  On  the  Colonia.  side  of  the  river 
were  sunken  rocks  several  miles  from  the  shore.  "  For  the  pur- 
pose of  saving  the  cargo  and  crew  any  how,  and  possibly  the 
ship,"  she  was  steered  up  the  river,  inclining  a  little  towards 
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the  Baenos  Ayrea  side,  with  the  intention  of  running  her  on 
shore  at  a  convenient  place.  After  they  had  proceeded  up  the 
river  about  ten  miles,  the  mate  discovered  from  the  flashes  of 
lightning  that  the  vessel  was  approaching  a  point  called  St  lai- 
drO|  off  which  he  perceived  something  black  which  he  supposed 
to  be  rocks,  and  ^^  being  afraid,"  or  ^Hhinking  it  impossible  to  get 
by  "  this  point  without  being  wrecked  and  lost,  he  directed  the 
course  of  the  vessel  to  be  changed  towards  the  shore,  where  he 
had  seen  what  he  supposed  to  be  a  house,  but  which  turned 
out  to  be  a  large  tree.  About  midnight  the  vessel  struck  the 
beach  and  the  rudder  was  knocked  awey.  The  foresail  was 
then  hauled  up,  but  the  staysail  was  let  remain  to  keep  her 
head  straight,  and  she  continued  to  work  herself  up  until  day- 
light. The  place  where  she  was  stranded  was  a  level  beach 
about  two  hundred  yards  above  ordinary  low-water-mark. 
The  ship  was  not  wrecked,  or  broken  up.  though  somewhat 
damaged,  and  the  cargo  was  not  injured.  The  master  char- 
tered the  bark  Serene,  and  transferred  the  cargo  to  her.  But  it 
was  found  that,  with  the  means  to  be  obtained  in  that  vicinity, 
it  would  have  cost  more  than  the  ship  was  worth  to  get  her  off 
the  beach.  She  was  therefore  sold.  The  Serene  afterwards 
arrived  safely  at  New  York,  under  command  of  Captain  Ad« 
ams,  former  master  of  the  Brutus.  In  transshipping  the  jerked 
beef  from  the  Brutus  to  the  Serene,  a  portion  of  it  got  wet,  and 
when  it  arrived  at  the  port  of  New  York  it  was  all  found  to  be 
worthless. 

On  these  facts,  the  court  instructed  the  jury  as  follows  :  — 
1.  '^  The  evidence  on  the  subject  of  the  stranding  consists 
in  the  uncontradicted  and  unimpeached  testimonv  of  a  single 
witness.  He  was  the  acting  master *of  the  vessel  at  the  time 
of  the  loss  in  question.  He  states  that  when  the  vessel  was 
without  any  means  of  resisting  the  storm,  and  her  going  ashore 
upon  a  rocky  and  more  dangerous  part  of  the  shore  was,  in  his 
oi>inion,  inevitable,  he  did  intentionally  and  for  the  better  secu- 
rity of  the  property  and  persons  engaged  in  the  adventure,  give 
her  a  direction  to  what  he  supposed  to  be,  and  what  proved  to 
be,  a  part  of  the  shore  where  she  could  lie  more  safely.  These 
facts,  if  credited  by  you,  constitute  in  judgment  of  law  a  vol- 
untary sacrifice  of  the  vessel,  and  for  such  sacrifice  the  plain- 
tiffs are  entitled  to  recover  in  general  average." 

This  instruction  forms  the  subject  of  the  first  exception,  and 
raises  the  most  important  question  in  the  case. 

The  apparent  contradiction  in  the  terms  of  this  instruction 
has  evidently  arisen  from  -a  desire  of  the  court  to  give  the 
plaintiffs  in  error,  on  the  argument  here,  the  benefit  of  the  nega- 
tion of  their  own  proposition,  viz.  that  if  the  loss  of  the  vessel 
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by  the  storm  was  inevitable,  the  stranding  could  not  be  a  vol- 
untary "  sacrifice  entitling  the  plaintifls  to  contribution."     It  is 
because  the  form  in  which  this  proposition  is  stated  is  equivo- 
cal and  vague,  when  applied  to  the  case  before  us,  that  the 
negation  of  it  appears  to  be  tjontradictory  in  its  terms.     The 
court  should,  therefore,  not  be  understood  as  saying,  that,  if  the 
jury  believed  the  peril  which  was  avoided  was  "  inevitable,"  or 
that  if  the  jury  believed  that  the  imminent  peril  was  not  avoid- 
ed, they  should  find  for  the  plaintiffs.     But  rather,  that  if  they 
believed  there  ^as  an  imminent  peril  of  being  driven  "  on  a 
rocky  and  dangerous  part  of  the  coast,"  when  the  vessel  would 
have  been  inevitably  wrecked,  with  loss  of  ship,  cargo,  and 
crew,  and  that  this  immediate  peril  was  avoided  by  voluntarily 
stranding  the  vessel  on  a  less  rocky  and  dangerous  part  of  the 
coast,  whereby  the  cargo  and  crev  were  saved  uninjured,  then 
they  should  find  for  the  plaintiffs.     Looking  at  the  admitted 
facts  of  this  case^in  connection  with  the  instruction  given,  it  is 
plain  that  the  jury  could  not  have  understood  the  court  to 
mean  any  thing  else.     And  we  may  add,  moreover,  that,  in  the 
argument  here,  the  learned  counsel  have  not  relied  upon  any 
verbal  criticism  of  the  instruction,  but  have  encountered  fairly 
the  proposition  which  we  now  consider  as  maintained  by  the 
court  below. 

It  cannot  be  denied  by  any  one  who  will  carefully  compare 
this  case  with  that  of  The  Hope,  13  Peters,  331,  unanimously 
decided  by  this  court,  and  the  cases  of  Caze  v.  Reilly,  3  Wash. 
C.  C.  298,  Sims  v.  Gurney,  4  Binney,  613,  and  Gray  v.  Wain, 
2  Serg.  &  Rawle,  229,  which  have  received  the  "  unqualified 
assent "  of  this  court,  that,  whatever  distinctions  may  be  taken 
as  to  the  accidents  and  circumstances  of  these  cases,  they  do 
not  materially  or  substantially  differ  from  the  present,  so  far  as 
the  point. now  under  consideration  is  concerned;  and  that  we 
are  now  called  upon  to  reconsider  and  overrule  the  doctrine 
established  by  those  cases.  But  however  they  may  appear  to 
be  contrary  to  certain  abstract  propositions  stated  by  some  text- 
writers  on  this  subject  in  England,  and  a  case  or  two  in  this 
country,  the  policy  and  propriety  of  overruling  our  own  and 
the  three  other  decisions  which  have  received  our  "  unanimous 
approval,"  even  if  we  were  not  now  satisfied  with  their  correct- 
ness, may  well  be  doubted;  There  are  few  cases  to  be  found 
in  the  books  which  have  been  more  thoroughly,  laboriously, 
and  ably  investigated  by  the  most  learned  counsel  and  eminent 
judges.  In  questions  involving  so  much  doubt  and  difficulty, 
it  is  of  more  importance  to  the  mercantile  community  that  the 
law  be  settled,  and  litigation  ended,  than  how  it  is  settled. 
No  decision  of  a  question  depending  on  such  nice  and  subtile 
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leasoniiig  will  meet  the  approbation  of  every  mind ;  and  if  the 
cases  we  have  mentioned  have  failed  of  this  effect,  it  may  well 
be  doubted  if  any  reasons  which  could  be  given  trnt  overruling 
them  would  prove  more  successful 

It  is  not  necessary,  in  the  examination  of  this  case,  again  to 
repeat  the  history  of  this  doctrine  of  general  average,  from  the 
early  date  of  the  <<  Lex  Rhodia  de  jacttL^^  through  the  civil  or 
Roman  law,  and  the  various  ordinances  and  maritime  codes  of 
European  states  and  cities,  down  to  thb  present  day.  The 
learned  opinions  delivered  in  the  cases  to  which  we  nave  al- 
luded leave  nothing  further  to  be  said  on  that  portion  of  the 
subject  We  shall  therefore  content  ourselves  with  stating  the 
leading  and  established  principles  of  law  bearing  on  the  point 
in  question,  in  order  that  we  may  have  some  precise  data  with 
which  to  compare  the  facts  of  the  present  case,  and  test  the 
value  of  the  arguments  with  which  the  instructions  of  the  Cir- 
cuit Court  have  been  assailed. 

The  law  of  general  average  has  its  foundation  in  equity. 
The  principle,  that  ^  what  is  given  for  the  genera]  benefit  of 
all  shall  be  made  good  by  the  contribution  of  all,"  is  recom- 
mended, not  only  by  its  equity,  but  also  by  its  policy,  because 
it  encourages  the  owner  to  throw  away  his  property  without 
hesitation,  in  time  of  need. 

In  order  to  constitute  a  case  for  general  average,  three  things 
must  concur:  — 

1st.  A  common  danger ;  a  danger  in  which  ship,  carffo,  and 
crew  all  participate ;  a  danger  imminent  and  apparency  ^  in- 
evitable,'' except  by  voluntarily  incurring  the  loss  of  a  portion 
of  the  whole  to  save  the  reipamder. 

2d.  There  must  be  a  voluntary  jettison,  Jactus^  or  casting 
away,  of  some  portion  of  the  joint  concern  lot  the  purpose  of 
avoi<Ung  this  imminent  peril,  p^ncuft'  imminenHs  evitanai  cama^ 
or,  in  other  words,  a  transfer  of  the  peril  from  the  whole  to  a 
particular  portion  of  the  whole. 

3d.  This  attempt  to  avoid  the  imminent  common  peril  must 
be  successf  uL 

It  is  evident  from  these  propositions,  that  the  assertion  so 
much  relied  on  in  the  argument,  namely,  ^'  that  if  the  peril  be 
inevitable  there  can  be  no  contribution,"  is  a  mere  truism,  as 
the  hypothesis  of  the  case  requires  that  the  common  peril, 
though  imminent,  shall  be  successfully  avoided.  Those  who 
urge  it  must  therefore  mean  something  else.  And  it  seems, 
when  more  carefully  stated,  to  be  this,  ^<  that  if  the  common 
peril  was  of  such  a  nature,  that  the  ^jactuSy  or  thing  cast 
away  to  save  the  rest,  would  have  perished  anyhow,  or 
perished  ^  inevitably,'  even  if  it  had  not  been  selected  to  suffer 
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in  place  of  the  whole,  there  can  be  no  contribntion.**  If 
this  be  the  meaning  of  this  proposition,  and  we  can  discover 
no  other,  it  is  a  denial  of  the  whole  doctrine  upon  which  the 
claim  for  general  average  has  its  foundation.  For  the  master 
of  the  ship  would  not  be  justified  in  casting  a  part  of  the  cargo 
into  the  sea,  or  slipping  his  anchor,  or  cutting  away  his  masts, 
or  stranding  his  vessel,  unless  compelled  to  it  by  the  necessity 
of  the  case,  in  order  to  save  both  ship  and  cargo  or  one  of  therai 
from  an  imminent  peril  which  threatened  their  common  de- 
struction. The  necessity  of  the  case  must  compel  him  to 
choose  between  the  loss  of  the  whole  and  part ;  but,  however 
metaphysicians  may  stumble  at  the  assertion,  it  is  this  forced 
choice  which  is  necessary  to  justify  the  master  in  making  a 
sacrifice  (as  it  is  called)  of  any  part  for  the. whole.  Hence  the 
answer  oi  every  master  of  a  vessel,  when  examined,  will  be,  "  I 
considered  the  destruction  of  both  ship  and  cargo  *  inevitable,' 
unless  I  had  thrown  away  what  I  did."  "  The  goods  thrown 
away  would  have  gone  to  the  bottom  anyhow."  If  the  case 
does  not  show  that  the  jettison  was  "indispensable,"  in  order 
io  escape  the  common  peril,  the  master  would  himself  be  liable 
for  the  loss  consequent  therefrom.  It  is  for  this  reason,  that 
the  ordinances  of  Marseilles  require  that  the  master  should 
have  a  consultation  with  the  supercargo  and  crew  as  to  the  ab- 
solute necessity  of  the  measure,  and  as  evidence  that  it  was  not 
done  through  the  vain  fears,  cowardice,  or  imprudence  of  the 
master.  But  the  right  to  contribution  is  not  made  to  depend 
on  any  real  or  presumed  intention  to  destroy  the  thin^  cast 
away,  but  on  the  fact  that  it  has  been  selected  to  sufler  the 
peril  in  place  of  the  whole,  that  the  remainder  may  be  saved. 
The  anchor  lost  by  voluntarily  slipping  the  cable  may  be  re- 
covered, the  goods  jettisoned  may  float  to  the  shore  and  be 
saved,  and  yet,  if  the  anchor  or  goods  had  not  been  cast  away, 
they  would  have  been  "inevitably"  lost,  and  there  would  have 
been  a  total  loss  of  both  ship  and  cargo.  Take  the  case  of 
Caze  V.  Reilly.  A  vessel  is  completely  surrounded  by  the 
enemy's  cruisers.  It  is  impossible  to  save  both  ship  and  cargo 
from  capture  and  a  total  loss.  A  part  or  the  wl^ole  of  the  cargo 
is  thrown  overboard,  and  thus  the  vessel  escapes.  This  is  an 
admitted  case  for  contribution.  And  it  is  no  answer  to  the 
claim  of  the  owners  to  say,  "  Your  cargo  was  *  inevitably '  lost ; 
as  it  was  situated  it  was  worthless,  and  consequeirtjy  you  sacri- 
ficed nothing  for  the  common  benefit  Besides,  a  portion  of  it 
floated  on  shore  and  was  saved  from  capture,  or  was  fished 
from  the  bottom  without  sustaining  much  injury ;  the  throw- 
ing it  overboard  was  the  best  thing  that  could  be  done  for  it 
under  the  circumstances,  as  without  that  it  would  have  been 
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^  inevitably'  lost.''  But  suppose,  as  ia  the  case  referred  to,  the 
ship  cannot  be  saved  by  casting  the  cargo  inft>  the  sea,  but  the 
cargo,  which  is  of  far  greater  value,  can  be  saved  by  casting  the 
vessel  on  the  land,  or  stranding  her.  Is  it  any  answer  to  her  claim 
for  contribution  to  say,  that  <^  her  loss  was  ^  inevitable,'  she  was 
in  a  better  situation  on  the  beach  than  in  the  hands  of  the  enemy, 
or  at  the  bottom  of  the  sea,  or  wrecked  upon  rocks,  and  there- 
fore there  was  no  such  sacrifice  as  would  endile  her  to  contri- 
bution "  ?  We  cannot  comprehend  why  this  argument  should 
have  no  weight  in  the  first  case  (which  is  an  admitted  case  of 
contribution  in  all  the  books),  and  yet  that  it  should  be  held  as 
a  conclusive  obstacle  to  the  recovery  in  the  latter.  The  repli- 
cation to  this  objection  in  the  first  instance,  and  the  conclusive 
one,  is,  ^  the  vessel  and  cargo  were  in  a  common  peril,  where 
both  or  all  could  not  be  saved ;  the  vessel  alone,  or  the  vessel 
and  part  of  the  cargo,  have  been  saved,  by  casting  the  loss  upon 
the  cargo,  and  this  constitutes  the  veiy  hypothesis  on  which 
the  doctrine  of  general  average  rests."  Why,  then,  should  there 
be  a  difference  in  principle,  where  the  cargo  is  damaged  or  lost 
by  being  cast  into  the  sea,  and  the  ship  saved,  ana  the  case 
where  the  ship  is  damaged  or  lost  by  a  voluntary  strand- 
ing, or  by  being  cast  on  the  land,  kad  the  cargo  saved,  is 
a  question  which  has  never  yet  been  satisfactorily  answered. 
In  fact,  we  do  not  understand  the  counsel  to  contend  for  the 
doctrine  of  scUva  navi^  or  that  the  Brutus  was  not  entitled  to 
contclbution  because  she  could  not  be  got  afloat  at  a  less  cost 
than  her  value.  The  principle  on  which  the  counsel  relied  is 
that  enunciated  in  the  opinion  of  the  court  in  Walker  v.  United 
States  Ins.  Co.,  11  Serg.  &  Rawle,  61.  <'  It  is  not  enough,"  says 
the  learned  judge,  'f  that  there  be  a  deliberate  intent  to  do  an 
act  which  may  or  may  not  lead  to  a  loss ;  there  must  be  a  de- 
liberate purpose  to  sacrifice  the  thing  at  all  events,  or  at  the 
very  least  to  put  it  in  a  situation  in  which  the  danger  of  event- 
ual destruction  would  be  increased." 

But,  as  we  have  already  seen,  the  intention  to  destroy  the 
jactus^  or  thing  exposed  to  loss  or  damage  for  the  benefit  of  the 
whole,  makes  no  part  of  the  hypothesis  upon  which  the  right 
of  contribution  is  founded.  Indeed,  the  speciousness  of  this 
assertion  seems  to  have  its  force  from  the  use  of  the  word 
<<  sacrifice "  in  its  popular  and  tropical,  instead  of  its  strict  or 
technical  meaning.  The  offering  of  sacrifices  was  founded  on 
the  idea  of  vicarious  suffering.  And  when  it  is  said  of  the 
jactiiSj  that  it  is  sacrificed  for  the  benefit  of  the  whole,  it  means 
no  more  than  that  it  is  selected  to  undergo  the  peril,  in  place 
of  the  whole,  and  for  the  benefit  of  the  whole.  It  is  made  (if 
we  may  use  another  theological  phrase)  the  "  scape-goat "  for 
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the  remainder  of  the  joint  property  exposed  to  common  destruc- 
tion. The  ^^jactus  "  is  said  to  be  sacrificed,  not  because  its  chance 
of  escape  was  separate,  but  because  of  its  selection  to  suffer^  be 
it  more  or  less,  instead  of  the  whole,  whose  chances  of  safety, 
as  a  whole,  had  become  desperate.  The  imminent  destruction 
of  the  whole  has  been  evaded  as  a  whole,  and  part  saved,  by 
transferring  the  whole  peril  to  another  pari 

If  a  cargo  of  cotton,  about  to  be  captured  or  sunk,  be  thrown 
overboard  in  part  or  in  whole,  and  the  ship  thul^  saved,  the  fact 
that  the  cotton  floated  to  the  shore  and  was  saved,  and  there- 
fore was  in  a  better  condition  by  being  cast  away  than  if  it 
had  remained  to  be  captured  or  sunk,  cannot  affect  its  right  to 
contribution,  though  it  may  diminish  its  amount  The  loss  .or 
damage  arising  from  its  assuming  the  peril,  that  the  ship  may 
escape,  may  be  truly  said  to  be  the  real  "  sacrifice,"  in  the  pop- 
ular use  of  the  phrase.  Its  value  is  not  measured  by  its  hopes 
of  safety,  for  by  the  hypothesis  it  had  none ;  but  its  right  to 
contribution  is  founded  on  its  voluntary  assumption  to  run  all 
the  risk,  or  bear  the  brunt,  that  the  remainder  may  be  saved 
from  the  common  peril.  The  fact  that  goods  thrown  over- 
board are  in  no  worse,  or  even  in  a  better,  condition  as  to 
chances  of  safety,  than  if  they  had  remained  on  board,  or  that 
the  stranded  vessel  is  in  a  better  condition  than  if  she  had  been 
wrecked  or  sunk,  cannot  affect  the  right  to  contribution  of  that 
part  which  was  selected  tp  suffer  in  place  of  the  whole. 

Having  made  these  remarks,  by  way  of  vindicating  the  case9 
referred  to,  and  noticing  the  arguments  by  which  they  have 
been  assailed,  let  us  briefly  compare  the  facts  of  this  case  with 
the  principles  we  have  stated,  and  inquire,  first,  What  was  the 
common  peril  ?  and  second.  Was  anv  portion  of  the  joint  ad- 
venture saved  from  it  by  the  trans^r  of  the  risk  or  loss  to 
another  ? 

Th(?  common  peril,  which  in  this  case  was  sought  to  be 
avoided,  was  shipwreck,  or  the  destruction  of  vessel,  cargo,  and 
crew.  The  ship  lay  at  anchor ;  she  was  assailed  by  a  violent 
tempest,  her  cables  broken,  her  anchors  gone,  and  she  was 
being  driven  by  the  force  of  the  gale  broadside  upon  the  shal- 
lows extending  three  miles  out  from  the  shore  at  Buenos  Ayres. 
In  order  to  save  the  cargo  and  crew,  it  is  determined  to  put  on 
sail,  and  run  up  the  river  to  find  a  safe  place  to  strand  the  ves- 
sel. They  proceed  ten  miles  up  the  river,  when  they  encoun- 
ter another  peril  at  Point  St.  Isidro.  To  avoid  being  wrecked 
on  the  rocks,  the  course  of  the  vessel  is  immediately  changed, 
and  she  is  steered  directly  for  the  shore,  and  run  upon  a  sandy 
beach,  where  she  is  left  high  and  dry  by  the  tide.  The  cargo 
is  saved  without  injury,  but  the  ship  is  on  the  land,  where  she 
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is  comparatively  valueless,  on .  account  of  the  expense  which 
must  be  incurred  to  replace  her  in  her  element  By  the  will 
and  directions  of  the  master,  she  has  become  the  victim,  and 
borne  the  loss,  that  the  cargo  might  escape  from  the  common 
peril.  It  is  true  she  has  not  been  wrecked  or  lost,  as  she  in- 
evitably would,  had  she  been  driven  on  the  flats  at  Buenos 
Ayres  by  the  tempest,  or  been  foundered  oh  the  rocks  off  Point 
St.  Isidro,  but  she  has  voluntarily  gone  on  shore,  which  was 
death  to  her,  while  it  brought  safety  to  the  cargo.  And  we 
are  of  opinion  she  has  the  same  right  to  demand  contribu- 
tion that  the  owners  of  the  cargo  would  have  had  against  her, 
had  it  been  cast  into  the  sea  to  insure  her  safety. 

There  is  therefore  no  error  in  the  instruction  given  by  the 
court  below  on  this  point 

2.  The  second  and  third  instructions  excepted  to  have  refer- 
ence to  the  place  at  which  the  goods  are  to  be  valued  for  the 
purpose  of  adjusting  the  general  average. 

The  reasons  given  by  the  learned  judge  in  these  instructions 
are  amply  sufficient  to  show  their  propriety.  The  adventure 
was  continued,  notwithstanding  the  disaster,  and  terminated 
at  New  York.  The  goods  were  not  returned  to  the  shippers, 
and  consequently  no  contribution  could  be  collected  at  Buenos 
Ayres.  The  fact  that  the  Brutus  was  left  on  the  strand,  and 
the  adventure  continued  till  the  cargo  reached  its  destination 
in  another  vessel,  cannot  affect  the  case.  The  place  where 
average^  shall  be  stated  is  always  dependent,  more  or  less,  on 
accidental  circumstance  affecting  not  the  technical  termina- 
tion of  the  voyage,  but  the  actual  and  practical  closing  of  the 
adventure.  We  see  nothing  in  the  circumstances  to  take  this 
case  out  of  the  general  rule,  that  contribution  should  be  assessed 
on  the  value  at  the  home  port 

3.  The  third  exception  relates  to  the  allowance  of  the  wages 
of  the  crew  after  the  ship  was  stranded. 

But  as  they  were  employed  as  mariners  and  quasi-salvors 
of  the  cargo,  laboring  for  the  joint  be'nefitr  of  the  adventure, 
we  think  the  exception  is  not  supported.  Their  services  were 
essential  to  the  entire  saving  of  the  cargo.  Their  duties  did 
not  cease  with  the  stranding,  and  they  were  entitled  to  wages 
while  their  services  were  required  for  that  purpose.  If  the  same 
services  had  been  rendered  by  strangers,  the  expense  would 
have  been  properly  charged  as  a  result  of  th6  disaster,  in 
stating  the  avemge.  That  the  same  services  were  rendered 
by  the  crew  afjter  the  Brutus  was  stranded,  and  the  voyage  as 
to  them  technically  broken  up,  cannot  affect  the  case.  Even 
if  their  obligation  to  the  ship  had  ceased,  still  their  services  to 
vessel  and  cargo  entitled  them  to  their  wages  and  support  as 
a  general  charge. 
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4.  The  two  and  a  half  per  cent,  allowed  for  collecting  the 
general  average  rests  upon  the  usage  and  custom  of  merchants 
and  average  brokers.  It  is  a  duty  curising  out  of  the  unfore- 
seen disaster,  and  resulting  directly  from  it  Usually  there  are 
contributions  to  be  paid  out,  as  well  as  received,  by  the  ship- 
owner. It  is  a  troublesome  duty,  not  embraced  in  their  obli- 
gation as  mere  carriers.  The  usage  is  therefore  not  unreason- 
able. The  objection,  that  it  is  paying  the  owners  for  merely 
collecting  their  own  debt,  is  founded  on  the  accidents  or  pecu- 
liar circumstances  of  this  case,  and  does  not  affect  the  general 
principle  on  which  this  usage  is  based. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed* 

Mr.  Justice  DANIEL  dissented. 

The  decision  just  pronounced,  so  far  as  it  goes,  must  of 
course  be  regarded  as  settling  the  law  of  this  court  upon  the 
subject  of  general  average,  that  decision  being  in  complete  ac- 
cordance with  the  decision  of  The  Columbian  Assurance  Co.  v. 
Ashby  and  Stribllng,  4  Peters,  139;  the  single  case  from 
this  court  previously  maintaining  the  doctrine  announced  by 
the  court  in  the  case  before  us.  But,  however  the  decision  now 
made  may  control  the  question  of  general  average  in  the  courts 
of  the  United  States,  as  it  must  do,  being  the  revised  and 
i^affirmed  doctrine  of  this  tribunal,  still,  with  the  sincerest  re- 
spect entertained  for  the  opinions  of  my  brethren,  and  with 
unaffected  diffidence  as  to  the  conclusions  of  my  own  mind^  I 
have.been  unable  to  yield  to  this  doctrine  my  assent.  I  cannot 
but  regard  the  doctrine  here  affirmed  as  opposed  to  the  course 
of  opinion  (the  settled  and  undisputed  opinion)  in  the  great- 
est maritime  and  commercial  nation  in  the  world,  and  as  sub- 
versive of  the  fundamental  principle  in  which  the  law  of  aver- 
age has  its  origin.  That  prmciple,  which  is  traced  by  all  writ- 
ers and  courts  to  the  Rhoaian  law,  is  thus  propounded  by  Lord 
Tenterden,  in  his  work  on  Shipping  (p.  342^ :  ^<  Namely,  the 
general  contribution  that  is  to  be  made  by  all  parties  towards 
a  loss  sustained  by  some  for  the  benefit  of  alL"  The  same 
writer  (p«  344)  says  that  goods  must  be  thrown  overboard ;  the 
mind  and  agency  of  man  must  be  employed.  If  the  goods  are 
forced  out  of  the  ship  by  the  violence  of  the  waves,  or  are  de- 
stroyed in  the  ship  by  lightning  or  tempest,  the  merchant  alone 
must  bear  the  loss.  The  goods  must  be  thrown  overboard  for 
the  sake  of  alL  The  same  writer  remarks  (p.  348),  that,  though 
the  rule  mentions  goods  only,  its  principle  extends  also  to  we 
ship  and  its  furniture. 

Mr.  Beneckc,  in  his  Treatise  on  Average  (p.  96),  tells  us  that 
general  average  has  been  described  in  the  English  courts  to 
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comprise  '^  all  loss  which  arises  in  consequence  of  extraordinary 
sacrifices  or  expenses  incurred  for  the  preservation  of  the  ship 
and  cargo."  After  speaking  of  the  enumeration  of  instances 
of  general  average  in  some  of  the  Continental  nations  of  Eu- 
rope, he  continues :  "  Although  these  laws  and  the  correspond- 
ing ones  of  other  states  do  not  make  use  of  the  term  sacrifice^ 
yet  their  definitions  imply  that  nothing  short  of  a  sacrifice 
shall  be  deemed  a  general  average.  All  these  laws  may  there- 
fore be  said  to  establish  the  same  general  principle ;  namely, 
that  a  sacrifice  made  for  the  preservation  of  the  ship  and  cargo 
is  general  average."  Again  he  says  (p.  97) :  "  As  to  the  term 
sacrifice,  it  is  clear  and  generally  admitted,  that  a  damage,  to 
deserve  the  appellation  of  a  sacrifice,  must  have  been  pur- 
posely undergone,  and  by  the  agency  of  man,  for  the  benefit 
of  the  whole,  and  that  every  damage  not  purposely  undergone, 
although  the  ship  and  cargo  may  be  benefited  by  it,  gives  ^o 
claim  to  restitutioh."  Again,  it  is  said  with  great  force  and 
propriety,  that  the  special  sacrifice  nrast  be  something  done 
and  not  suffered ;  there  must  be  the  will  and  agency  of  the 
party  making  it  That  it  should  be  for  the  purpose,  and  with 
the  intent,  causa  et  menie^  of  the  preservation  of  the  common 
concern.  Although  the  examples  of  this  sacrifice  put  are  usu- 
ally instances  of  jactus,  the  principle  embraced  applies  equally 
to  the  ship  as  to  the  cargo ;  thus  Benecke  (p.  144)  says :  "  The 
case  of  voluntary  stranding  being  implied  in  the  general  rules, 
most  of  the  foreign  ordinances  omit  to  mention  it  expressly. 
The  Prussiaa  law  is  in  this  respect  more  explicit  than  the 
others.  If  the  captain,  say  sections  1820  and  1821,  in  order  to 
preserve  the  cargo,  run  the  vessel  intentionally  ashore,  the 
damage  thereby  occasioned  to  the  ship  and  cargo,  as  well  as 
all  incidental  charges,  belong  to  the  general  average.  But  if  it 
appear  clearly  fi'om  the  circumstances,  that  the  strandine;  was 
resorted  to  merely  for  the  purpose  ^x  saving  the  lives  or  liberty 
of  the  crew,  the  damage,  even  if  the  whole  cargo  be  saved,  is 
held  to  be  particular  average.  The  ancient  laws,  says  Benecke, 
as  well  as  the  opinions  of  the  English  and  foreign  lawyers, 
are  also  in  favor  of  this  distinction.  And  it  is,  as  far  as  I  have 
been  able  to  learn,  the  practice  of  all  countries."  The  same  will, 
the  same  oositive  action,  the  same  purpose,  and,  it  may  be  added, 
the  same  predicament  or  position  of  the  actors,  must  exist  in 
each  class  of  cases.  There  must  be  intent  and  act,  prompted 
by,  and  tending  to,  a  practicable,  or  at  least  a  probable  result, 
and  not  mere  endurance  or  submission  to  uncontrollable  neces- 
sity in  either  case. 

Thus,  says  Benecke,  "  when  a  vessel  is  purposely  run  ashore 
(p.  143),  and  afterwards  got  off  with  damage ;  the  question 
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whether  repairs  of  such  damage  belong  to  general  or  particular 
average  depends  entirely  upon  the  circumstances  of  the  case. 
If  the  situation  of  the  vessel  were  such  as  to  admit  of  no  alter- 
native; so  that,  without  running  her  ashore  she  would  have 
been  unavoidably  lost,  and  that  measure  were  resorted  to  ibr 
the  purpose  of  saving  the  lives  or  liberty  of  the  crew,  no  con- 
tribution can  take  place,  because  nothing,  in  fact,  was  sacri- 
ficed.    But  if  the  vessel  and  cargo  were  in  a  perilous,  but  not 
a  desperate  situation,  and  the  measure  of  running  her  ashore 
deliberately  adopted,  as  best  calculated  to  save  the  ship  and 
cargo ;  in  that  case  the  damage  sustained,  according  to  the  fun- 
damental rules,  constitutes  a  claim  for  restitution."     And  Mr. 
Phillips,  in  his  work  on  Insurance  (Vol.  L  p.  338),  and  in  a  note 
to  Stevens  on  Average  (p.  81),  lays  down  the  law,  both  in  Eng- 
land and  in  the  United  States,  to  be  this ;  that  "  the  voluntary 
strahding  of  the  ship  is  general  average ;  but  not  the  mere 
steering  her  to  a  less  dangerous  place  for  stranding,  when  she 
is  inevitably  drifting  to  the  shore."     I  am  wholly  unable  to  per- 
ceive how,  in  conformity  with  the  rules  and  principles  above 
cited  as  constituting  the  foundation  of  general  average,  contri- 
bution could  justly  be  claimed  in  this  instance  for  the  loss  of 
the  ship.     For  there  is  not  a  scintilla  of  proof  in  this  cause 
tending  to  show  a  design  to  sacrifice  the  ship,  or  any  thing  else, 
nor  tending  to  prove  that  the  course  pursued  was  one  which, 
under  any  circumstances,  could   possibly  have  been  avoided. 
On  the  contrary,  the  testimony  establishes,  as  far  as  it  is  pos- 
sible to  establish  any  facts,  that  the  stranding  was  the  efiect  of 
the  vis  major  J  of  an  inevitable  necessity,  —  that  every  effort  was 
made  to  avoid  this  necessity,' and  that  the  only  act  of  the  mind 
apparent  in  the  case  was  the  determination,  to  repeat  the  lan- 
guage of  Ml*.  Phillips,  already  quoted,  "  merely  to  steer  her  to 
a  less  dangerous  place  for  stranding,  when  she  was  inevitably 
drifting  to  the  shore  " ; —  a  determination  not  less  for  the  benefit 
of  the  ship  than  for  that  of  the  cargo,  and  one  falling  within 
the  general  scope  of  the  duty  and  discretion  of  every  master 
or  seaman. 

There  is  no  contrariety  in  the  testimony  in  this  case.  The 
single  witness,"  the  mate,  who  was  examined,  states  most  ex- 
plicitly the  hopeless  and  desperate  condition  of  the  vessel ;  — 
she  had  lost  all  her  anchors,  was  in  the  midst  of  a  hurricane, 
and  drifting  to  the  shore  under  a  force  which  the  witness  ex- 
plicitly says  nothing  could  resist*  He  therefore  did  not  elect 
to  run  her  ashore,  or  to  make  her  a  sucrifice  for  the  general 
good  ;  he  only  sought  to  save  her  as  far  as  possible  from  dan- 
ger or  injury.  It  appears  to  me  to  be  no  slight  paradn<  to 
assert,  that  a  man  is  the  positive  and  controlling  agent  in  tbe 
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accomplishment  of  an  effect  which  he  merely  suffers,  and  which 
is  forced  upon  him  by  a  power  that  he  is  wholly  unable  to  re- 
sist or  influence,  and  that  it  is  equally  paradoxical  to  declare, 
that  we  elect  and  seek  a  sacrifice  or  a  peril  from  which  we  are 
most  anxiously  fleeing.  The  cases  at  nisi  prius  in  the  federal 
courts,  and  in  the  courts  of  the  States  referred  to,  leave  this 
matter  pretty  much  in  equipoise,  if  indeed  they  do  not  incline 
to  the  side  of  the  question  here  maintained.  We  have  Story 
and  Washington  and  Tilghman  opposed  to  Kent  and  Gibson 
and  Kennedy ;  with  this  consideration  attending  the  decisions 
of  the  Supreme  Court  of  Pennsylvania,  that  they  are  the  most 
recent,  and  have  been  made  upon  an  examination  and  review 
of  the  oases  which  they  have  overruled.  Repeating  the  assur- 
ance of  entire  deference  entertained  for  the  opinions  of  my 
brethrela,  and  of  the  sincerest  diffidence  of  the  conclusions  of 
my  own  mind,  yet  being  unable  to  concur  in  those  opinions,  I 
have  no  claim  to  share  in  their  merits  if  they  are  right,  and  if 
they  are  incorrect,  my  position  with  respect  to  them  should  be 
equally  understood. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  oraerec^  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


Thomas  Hendebson  and  Thomas  Calloway,  Plaintiffs  in  BBB0R,t*. 

Tbb  State  of  T£NNE8S/.b. 

If  the  defendant  in  an  ejectment  suit  claims  a  right  to  the  possession  of  land  derired 

under  a  title  which  springs  from  a  reservation  in  a  treaty  between  the  United 

States  and  an  Indian  tribe,  and  a  State  court  decides  against  the  validity  of  such 

title*  this  court  ha.^  jurisdiction,  under  the  twenty-fifth  section  of  the  Judiciary  Act, 

_  o  review  that  decision. 

Bat  if  such  defendant  merely  sets  up  the  title  of  the  reservee  as  an , outstanding  title, 
and  thus  prevents  a  recovery  by  the  plaintiff,  without  showing  in^himself  a  connec- 
tioii  with  the  title  of  the  reservee,  and  then  a  State  court  decides  against  the  de- 
fendant in  the  ejectment,  this  court  has  no  jurisdiction  to  review  that  decision. 

In  order  to  give  jurisdiction  to  this  rourt,  the  party  must  claim  the  right  for  himself, 
and  not  for  a  third  person,  in  whose  title  he  has  no  interest 

In  error  to  the  Supreme  Court  of  Tennessee. 

An  action  of  ejectment  was  brought  in  the  Circuit  Court  for 
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Monroe  County  by  the  lessee  of  the  State  of  Tennessee,  aminst 
Richard  Fen,  for  a  tract  of  land  at  Toqaa,  with  notice  to  R.  Stapp, 
W.  F.  Brown,  John  Beatty,  and  Solomon  Aikio,  as  tenants  in 

Sissession,  indorsed,  ^  Den,  Lessee  of  the  State,  v.  Fen,  &a,  to 
enderson  and  Calloway,  issued  27th  January,  1841.^  The 
declaration  and  notice  being  returned  by  the  sheriff  as  served 
on  the  tenants  in  possession,  Stapp,  Brown,  Beatty,  Aikin, 
thev  appeared ;  and  on  the  application  of  Thomas  Henderson 
andf  Thomas  H.  Calloway,  they  were,  <<  by  leave  of  the  court, 
admitted  to  defend  in  the  room  and  stead  of  the  tenants  sued,'' 
entered  into  the  common  rule,  and  pleaded  not  mxltj. 

The  material  facts  of  the  case  are,  that  the  land  in  contro- 
versy  was  a  school  section,  and  that  the  School  Commissioners 
had  taken  possession  of  and  held  it  until  a  law  was  passed  by 
the  legislature  of  Tennessee  directing  the  school  lands  to  be 
Sold.  About  that  time  one  John  Lowry,  professedly  as  attor- 
ney and  agent  of  Toqua  Will,  obtained  possession  of  the  land, 
and  retained  it  until  about  1836,  when  the  School  Commis- 
sioners rejG[ained  the  possession,  and  retained  the  same  until 
1837  or  lS38.  Then  Thomas  Henderson,  one  of  the  plaintiflb 
in  error,  got  possession  of  the  tract  for  the  heirs  of  one  Andrew 
Miller,  under  which  titie  it  has  since  been  held« 

Andrew  Miller,  at  the  date  of  the  Cherokee  treaty  of  1817, 
was  the  head  of  an  Indian  family,  and  resided  in  the  Cherokee 
nation,  east  of  the  Mississippi ;  aoout  the  1st  of  March,  1818,  he 
settied  and  made  improvements  on  the  land  in  dispute ;  and  on 
the  24th  of  May,  1818,  registered  his  name  in  the  office  of  the 
Cherokee  agent  for  a  reservation  in  right  of  his  wife,  and  desig- 
nated, on  the  books  of  said  agent,  this  land  as  the  location  by 
him  selected  for  reservation.  From  that  time  until  he  was 
killed  (August,  1818),  he,  with  his  wife  and  part  of  his  family, 
resided  on  the  land,  claiming  it  as  a  reservation,  on  which  he 
said  he  intended  to  live  and  die.  A  few  days  after  his  death, 
his  widow  sent  for  John  Black,  and  requested  him  to  take 

E>ssession  of  the  land  and  hold  it  for  her  and  her  children, 
lack  offered  her  $  1,000  for  her  claim,  which  was  refused. 
Black  was  placed  in  possession  in  the  fall  of  1818  by  Mrs.  Mil- 
ler and  Gteorge  Hicks  and  James  Chisolen^two  Cherokees  who 
had  taken  charge  of  Miller's  estate.  Two  of  MiUei^s  children 
lived  with  Black,  were  sent  to  school,  and  the  expense  paid 
out  of  the  profits  of  the  land.  Black  held  possession*  for  the 
children  of  Miller,  who  remained  with  him  till  put  off  by  the 
School  Commissioners  in  the  spring  of  182!^  Afterwards, 
Thomas  Henderson  got  possession  for  the  children  of  Andrew 
Miller.  The  land  was  mduded  in  the  cession  made  to  tiie 
United  States  by  the  Cherokee  treaty  of  1819. 
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The  court  instructed  the  jury,  that  ^  although  the  ancestori 
Andrew  Miller,  registered  his  name  for  the  place  in  disputei 
and  took  possession  thereof  in  the  spring  ol  1818,  and  died 
upon  the  place  in  July  or  August  of  that  V^cur,  and  before  the 
treaty  of  1819,  no  title  vested  in  him,  ana  consequently  none 
could  vest  or  descend  to  his  heirs." 

Verdict  for  plaintiffs.  On  appeal  to  the  Supreme  Court  of 
Tennessee,  the  judgment  of  the  Circuit  Court  of  Monroe  was 
affirmed.  Thereupon  the  case  is  brought  before  this  court  by 
writ  of  error,  under  the  twenty-fifth  section  of  the  act  of  Sep- 
tember 24, 1789. 

The  cause  was  argued  by  Mr.  Bibb  and  Mr.  Eatofij  with 
whom  was  Mr.  Cfreen,  for  the  plaintiffs  in  error,,  and  Mr.  As^ 
drew  Erving  and  Mr.  Stanionj  tor  the  defendants  in  error. 

As  the  case  was  dismissed  for  want  of  jurisdiction,  only  so 
much  of  the  arguments  of  counsel  will  be  inserted  as  is  appli- 
cable to  the  point  on  which  the  case  turned. 

3lr:  Bibby  for  the  plaintiffs  in  error. 

That  part  of  the  judge's  charge  to  the  jury  is  relied  on  to  de- 
feat the  jurisdiction,  wherein  he  said,  *<  that  it  was  admitted 
that  the  defendants  had  not  any  title  in  themselves,  but  re- 
lied solely  on  an  outstanding  tiUe  in  the  heirs  of  Andrew 
MiUer." 

This  part  of  the  judge's  charge  to  the  jury  is  excepted  to, 
and  is  as  erroneous  as  the  other  member  of  his  charge  in  ex- 
position of  the  treaties.  There  is  no  such  admission  in  the 
record ;  no  such  admission  was  given  in  evidence ;  it  is  an  un- 
warrantable assumption ;  it  is  repelled  by  what  had  been  done 
of  record,  by  the  court,  and  by  the  parties,  and  is  contrary  to 
the  testimony. 

Henderson  and  Calloway  were  not  the  tenants  on  whom  the 
declaration  was  served,  but  were  received  and  admitted  by  the 
court  to  defend  ^  in  the  room  and  stead  of  the  tenants  sued.^ 
According  to  the  principles  which  govern  the  action  of  eject* 
ment,  it  was  necessary  that  Henderson  and  Calloway  should 
show  that  there  was  a  privity  between  them  and  tbe  tenants 
in  possession,  that  there  was  a  connection  and  •<K>incidence 
between  the  possession  held  by  the  tenants  and  the  rights  and 
interests  of  those  admitted  in  their  stead,  so  that  there  should 
be  no  collusive  change  or  shifting  of  the  possession  to  the  in- 
jury of  a  third  party,  who  might  thereby  be  put  to  an  eject- 
ment to  recover  the  possession  which  hb  tenants  had  surren- 
dered improperly ;  "  because  there  is  a  great  difference  between 
being  plaintiff  or  defendant  in  ejectment."     Fairclaim  on  dem. 
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of  Fowler  v.  Sbamtitle,  3  Burr.  1290, 1294, 1295, 1300, 1301, 
1302. 

A  mere  stranger  to  the  possession  shall  not  be  admitted. 
Troublesome  v.  Estill,  1  JBibb,  128;  Jackson  t;.  McEvoy, 
1  Caines,  151 ;  Jackson  v.  Stiles,  10  Johns.  69. 

Under  the  term  landlord^  the  courts  include  every  one  from 
whom  the  possession  is  derived,  and  who  might  sustain  an  in- 
jury by  eviction ;  they  will  be  admitted  to  defend.  Crockett 
V.  Lashbrook,  5  Monroe,  539. 

No  person  is  admitted  to  defend  in  ejectment  unless  he  be 
tenant,  and  is,  or  has  been,  in  possession,  or  receives  the  rent ; 
because  it  is  an  act  of  champerty  for  any  person  to  interpose 
and  cover  the  possession  with  his  title ;  ana  to  make  any  per- 
son a  defendant,  who  was  not  concerned  in  the  possession  of 
the  tenement,  was  a  mischief  at  common  law.  BuAuington  on 
Ejectment,  p.  TO. 

But,  at  common  kw,  to  admit  a  landlord  to  defend  ao  eject- 
ment is  matter  of  right,  for  otherwise  he  might  lose  bis  pos- 
session by  combination  between  the  plaintiff  and  the  tenant 
in  possession.  Fenwick  v.  Gravenor,  7  Mod.  70 ;  Underhill 
t;.  JDurham,  1  Salk.  256;  Fairdaim  on  dem.  of  Fowler  v. 
Bhamtitle,  3  Burr.  1301 ;  Adams  on  Ejectment,  229,  230. 

If  a  person  should  be  admitted  to  defend,  whose  title  is  in- 
ocmsistent  with  the  possession  of  the  tenant,  the  lessor  of  the 
plaintiff  may  apply  to  the  court,  or  to  a  judge  at  chambers, 
and  have  the  rule  discharged,  with  costs.  Adams  on  Ejecat- 
ment,  p.  232. 

The  objection  should  have  been  made  when  Henderson  and 
Callowav  applied  to  be  admitted  to  defend,  if  they  had  no 
title  in  themselves  and  were  stranjzers  to  the  possession.  The 
court  admitted  them ;  the  lessor  of  the  plaintifi^  so  far  fr6tn  de- 
nying their  right  to  be  admitt^  to  defend,  acquiesced,  made 
an  agreement  with  them  that  they  should  admit  the  land  in 
the  declaiation  described  was  ^a  school  section  in  Monroe 
Ck>unty " ;  and  also  an  agreement  that  they  should  be  admit- 
ted under  the  order  made  by  the  court,  in  room  of  the  tenants 
in  possession,  upon  giving  security  to  abide  the  judgment,  and 
pay  aU  costs  that  should  be  awcmded. 

The  declaration  was  indorsed  for  notice  to  Henderson  and 
Calloway,  showing  that,  at  the  institution  of  the  action,  they 
were  known  to  the  attorney  of  the  lessor  of  the  plaintiff  as  the 
landlords. 

The.  charge  of  the  judge  to  ihe  j>iry,  after  the  said  Callowav 
and  Henderson  had  been  so  admitted  to  defend,  and  so  dealt 
with,  was  illegal  and  erroneous,  a  surprise  to  the  defendants,  ain 
injustice  and  wrong  at  a  time  which  left  no  remedy  but  by  an 
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exception  to  the  charge  given  to  the  jaryi  which  remedy  was 
pursued. 

The  plaintiff  in  ejectment  proved,  that,  in  <^  1837  or  1838, 
Thomas  Henderson  got  possession  for  the  heirs  of  Andrew 
Miller,  under  which  title  it  has  since  been  held."  The 
charge  of  the  judge  to  the  jcury  was  in  contradidion  to  the 
act  of  the  court  in  admitting  Henderson  and  Calloway  tode- 
fend,  instead  of  the  tenants  in  possession ;  the  plaintiff  and 
the  court  were  estopped  by  their  own  acts,  by  the  record,  by 
the  evidence,  from  assuming  the  position  that  Calloway  and 
Henderson  had  no  title  in  themselves,  but  relied  solely  on  an 
outstanding  title  in  the  heirs  of  Andrew  Miller.  If  such  bad 
been  tiieir  predicament,  they  could  not,  without  violating  the 
established  principles  of  law  relating  to  actions  of  ejectmenti 
have  been  admitted  by  the  court  as  defendants  in  the  room 
and  stead  of  the  tenants  in  possession. 

This  ipse  dixit  of  the  judge  in  his  chaige  to  the  jury,  so  ex- 
cepted to,  and  so  unwarranted,  cannot  \^  taken  by  this  court 
as  legal  and  veritable,  so.as  ta  defeat  a  revision  of  the  final 
judgment  of  the  Supreme  Court  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  the  United  States. 

A  judge,  by  his  char^  to  the  jury,  cannot  make  evidence^ 
cannot  create  an  admission  for  a  party,  so  as  to  bind  him  con- 
trary to  the  facts,  contrary  to  the  record,  contrary  to  the  law. 
Williams  v.  Norris,  12  Wheat.  119.  When  such  a*  charge  is 
excepted  to,  it  is  a  proper  subject  for  revision  and  reversal, 
equally  with  any  other  enor  or  mistake  of  fact  or  law  com- 
mittea  by  the' judge. 

Putting  this  unwarranted  dictum  of  the  judge  out  of  the 
way,  we  come  to  the  question  of  the  jurbdiction  of  this  court 
to  reexamine  the  final  decision  of  the  Supreme  Court  of  Ten- 
nessee in  this  action  of  ejectment 

The  twenty-fifth  section  of  the  act  of  Cons^ress  approved 
24th  September,  1789  (1  Stat  at  Large,  85),  provides, -• 
^'  That*  a  final  judgment  or  decree  in  the  highest  court  of  law 
or  equity  of  a  State  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  validity  of  a  stat>ite 
of,  or  an  authority  exercised  under,  any  State,  on  the  grour  1 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  derision  is  in  favor  of  such  their 
validity ;  or  Where  is  drawn  in  question  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty  or  statute  of,  or  com- 
mission held  under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  specially  set 
up  or  claimed  by  either  party  under  such  clause  oi  said  Con- 
stitution, treaty,  statute,  or  commission, — may  be  reexaminedi 
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and  reversed  or  affirmed,  in  the  Supreme  Court  of  the  United 
States,  upon  a  writ  of  error,"  &c.  ^  But  no  other  error  shall 
be  assigned  or  redded  as  a  ground  of  reversal,  in  any  such 
case  as  aforesaid,  ^an  such  as  appears  on  the  face  of  the  rec- 
ord, and  immediately  respects  the  before-mentioned  questions 
of  validity  or  construction  of  the  said  Constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute." 

In  this  ejectment  the  plaintiff  claimed,  under  a  law  of  the 
State,  that  the  land  was  lawfully  surveyed  as  of  the  public  do- 
main of  the  State,  and  that  it  was  lawfully  appropriated  as  & 
school  section,  according  to  the  plan  of  the  surveyor  of  the 
State  for  the  EQghwassee  district ;  the  defendants  claimed  under 
the  treaties  of  the  United  States  of  1817  and  1819,  with  the 
Cherokee  nation  of  Indians,  authorizing  reservations  of  640 
acres  to  the  heads  of  Indian  families  who  elected  to  become 
citizens  of  the  United  States,  and  under  a  reservation  duly 
taken  by  Andrew  Miller,  for  himself  and  his  family,  in  accord- 
ance with  the.  said  treaties. 

Upon  the  face  of  the  record  in  this  case  it  appears,  that  *^  the 
principal  question  raised  was,  whether  from  the  above  facts 
Miller's  children  had  any  interest  in  said  land  as  a  reservation 
by  virtue  of  the  registration  and  residence  of  their  father  at 
Toquai  the  place  in  dispute";  and  it  farther  appears  that  the 
court  instructed  the  jury^  ^that  although  the  ancestor,  Andrew 
Miller,  registered  his  name  for  the  place  in  dispute,  and  took 
possession  thereof  in  the  spring  of  1818,  and  died  upon  the 
place  in  July  or  August  of  the  same  year,  and  before  thr  treaty 
of  1819,  no  title  vested  in  him,  Andrew  Miller,  and  conse* 
qnently  none  could  vest  or  descend  to  his  heirs." 

The  case,  stripped  of  the  fictions  used  in  actions  of  eject* 
ment,  is  substantially  a  question  between  the  commissioners 
of  the  school  fund  of  the  ^tate  of  Tennessee,  claiming  under 
a  law  of  that  State,  and  the  admitted  defendants,  Callovtray 
and  Henderson,  claiming  and  holding  possession  of  the  land 
under  the  treaties  of  the  United  States ;  and  the  court  gave  a 
constructi6n  of  the  treaties  advers€f  to  the  rights  title,  privile^ 
and  possession  claimed  under  those  treaties.  It  is  a  conflict 
of  State  law  and  State  authority  with  the  rights  claimed 
under  the  authority  and  treaties  of  the  United  States,  and  so 
appears  plainly  and  palpably  upon  the  face  of  the  record. 

But  to  evade  the  jurisdiction  of  this  court  to  reexamine 
and  reverse  or  affirm  the  final  decision  of  the  Supreme  Court 
of  Tennessee,  so  plainly  within  the  reason  and  exigencies  of 
the  twenty-fifth  section  of  the  Judiciary  Act,  in  a  case  so  pal- 
pably requiriiiff  the  exercise  of  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  to  give  the  true  construction  of 
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these  treaties  of  1817  and  1819,  and  to  maintain  the  snpren^ 
acy  of  the  laws  of  the  United  States,  it  is  here  arga^  that 
Henderson  and  Calloway  are  not  in  a  predicament  to  prose- 
cute this  writ  of  error. 

Do  not  the  treaties  protect  a  possessory  right  held  under 
them  equally  with  the  rights  in  fee  simple  ?  Is  a  defendant  in 
a  possessory  action  bound  to  show  that  he  is  tenant  in  fee  ? 
Shall  a  defendant  in  a  possessory  action,  against  whom  the 
plaintiff  has  obtained  an  erroneous  judgment,  be  barred  of  a 
writ  of  error,  because  on  the  trial  he  md  not  deduce  to  himself 
a  title  in  fee? 

That  the  erroneous  dictum,  the  unfoimded  assumption,  the 
gratuitous  ipse  dizit^  of  the  judge,  in  his  charge  to  the  jury,  is 
no  bar,  cannot  alter  the  fact  or  the  law,  neea  not  be  farther 
argued. 

The  action  of  ejectment  is  a  possessory  action,  invented  bv 
the  courts  to  try  possessory  titles,  unembarrassed  by  the  difficul- 
ties attendant  upon  real  actions.  The  declaration  is  a  fiction, 
the  plaintiff's  name  is  fictitious,  the  defendant's  name  is  ficti- 
tious, the  lease  is  a  fiction,  the  casual  ejector's  name  is  fictitious ; 
yet  all  these  fictions  have  been  regulated  and  moulded  by  courts 
and  by  legislation  into  a  system,  governed  by  known  ana  estab- 
lished principled,  well  adapted  to  the  purposes  of  substantial 
justice.  The  distinction  between  a  real  action  founded  upon  a 
ri£;ht  of  property,  and  a  possessory  action  founded  upon  a  right 
of  possession,  is  well  established,  and  the  ejectment  is  confined 
to  cases  in  which  the  claimant  has  a  right  to  the  possession. 
When  the  claimant  has  only  a  right  of  property,  or  a  right  of 
action  remaining;  to  him,  his  entry  upon  the  land  womd  be 
illegal,  not  sufficient  to  enable  him  to  make  a  real  valid  liease, 
and  he  could  not  maintain  an  ejectment,  for  principles  remain, 
although  the  forms  of  proceeding  are  changed. 

Bladcstone,  in  his  Commentaries  (book  2,  ch.  30,  pp.  195  to 
199),  tells  us  of  four  several  degrees  requisite  to  form  a  com- 
plete titie  to  lands  ^ — 1st  The  lowest  and  most  imperfect  degree 
of  title  consists  in  the  mere  naked  possession  of  the  estate, 
without  any  apparent  right,  or  shadow  of  right,  to  continue 
that  possession ;  which  is,  however,  prima  facie  evidence  of  a 
legal  titie  in  the  possessor,  and  it  may,  by  length  of  time  (and 
negligence  of  him  who  hath  the  right),  ripen  into  a  perfect  in- 
defeasible title.  '2d.  The  next  step  to  a  good  and  perfect  title 
is  the  right  of  possession.  3d.  The  mere  right  of  property,  ^'m^ 
proprietalisj  without  either  possession  or  even  the  right  of  pos- 
session, where  the  estate  ol  the  owner  is  divested  and  '<  put  to 
a  right"  4th.  A  complete  titie,  "^ms  duplicatumf^  or  "  droU 
droit"  where  there  is  ^^ juris  et  seisirue  conjunctio." 

27* 
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As  the  action  of  ejectment  is  a  possessory  action,  founded 
on  a  right  to  the  possession,  and  can  be  maintained  by  a  rifi[bt 
to  the  possession  even  for  9,  term  of  years,  so  it  ean  be  defended 
by  one  having  the  actual  possession.  A  tenant,  under  an  un- 
expired lease  from  his  landlord,  may  successfully  defend  an 
action  of  ejectment  against  him  by  his  landlord. 

In  the  action  of  ejectment,  the  right  of  possession  only  is 
tried,  not  the  ultimate  mere  right  of  property ;  and  the  plain- 
tiffii  must  show  a  right  of  entry.  Taylor  v.  Hord,  1  Burr. 
119 ;  Troublesome  v.  Estill,  1  Bibb,  1!^ ;  Adams  on  Ejectm. 
10,  33,  247 ;  Bunnington  on  Ejectm.  21, 42. 

The.  party  in  possession  is  presumed  to  be  the  owner  until 
the  contrary  is  proved.  The  possession  of  the  defendant  gives 
Mm  a  right  against  every  person  who  cannot  show  a  good 
right  to  possession,  —  a  ffood  right  to  change  the  possession* 
I^e  on  dem.  Haldane  v.  Harvey,  4  Burr.  24^,  2488 ;  2  Black. 
Cbmm.  ch.  13,  p.  196. 

The  lessor  ot  the  plaintiff  and  the  tenants  in  possession,  or 
persons  admitted  to  defend  in  place  of  the  tenants  in  posses* 
sion,  <*  are  parties,  and  the  only  parties,  to  an  ejectment^  Aa- 
lih  V.  Parkin,  2  Burr.  667,  668. 

The  possession  of  the  tenants  sued,  and  the  possession  of  the 
defendants,  Calloway  and  Henderson,  admitted  in  place  and 
stead  of  the  tenants,  is  connected  with,  and  knit  to,  the  title  of 
AGller's  children,  Rowing  out  of  the  treaties  of  the  United 
States  with  the  Cnerokee  nation  of  Indians.;  so  the  plaintiff 
himself  proved  by  his  own  witnesses.  The  record  states,  that 
'*  the  principal  question  raised  was,  whether,  from  the  above 
facts.  Millers  children  had  any  interest  in  said  land,  as  a  reser* 
vation,  by  virtue  of  the  registration  and  residence  of  their  father 
at  Toqua,  the  place  in  dispute  " ;  and  the  court  gave  instruction 
to  the  jury  containing  a  construction  of  the  treaties  adverse  to 
the  right,  tide,  and  interest  of  Miller's  children,  and  of  the  de* 
fendants  in  possession  under  the  titie  Rowing  out  of  the  treaty. 

To  the  opinion  of  the  court,  in  admitting  Henderson  and 
Calloway  as  defendants  '<  in  the  roon\  and  stead  9f  the  tenants 
sued,''  ^  to  defend  *in  the  room  of  the  tenants  in  possession,'' 
the  plaintiff  took  no  bill  of  exception ;  he  acquiesced  and  as- 
sented of  record.  It  cannot  now  be  alleged  that  the  evidence 
adduced  by,  Calloway  and  Henderson,  of  their  being  landlords 
to  the  tenants  in  possession,  was  insufficient  to  admit  them  to 
defend  in  the  room  and  stead  of  the  tenants  upon  whom  the 
declaration  was  served.. 

That  question  cannot  now  be  raised  in  this  -court  It  is  not 
now  an  open  question.  Henderson  and  Calloway  are  the  de- 
fendants, against  whom  the  plaintiff  has  taken  his  judgment 
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for  the  possession  and  fo^  the  costs  of  suit  They  had  the 
right  to  appeal,  and  did  appeal,  to  the  Supreme  Court  of  Ten- 
nessee ;  they  have  the  right,  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  to  have  the  constructioti  of  the  treaties,  as 
given  in  the  Circuit  Court  of  Monroe  County,  and  as  affirmed 
by  the  Supreme  Court  of  Tennessee,  reexamined  and  reversed 
or  affirmea  by  the  Supreme  Court  of  the  United  States. 

The  Supreme  Court  of  Tennessee,  in  affirming  the  judgment 
of  the  Circuit  Court  of  Monroe  County,  affirmed  the  construe- 
tion  of  the  treaties  as  set  forth  in  the  bul  of  exceptions. 

The  following  cases,  decided  upon  the  jurisdiction  of  this 
court,  under  the  twenty-fifth  section  of  the  Judiciary  Act,  will 
suffice  to  sustain  the  jurisdiction  in  this  case.  Craig  v.  The 
State  of  Missouri,  4  Peters,  229 ;  Worcester  v.  The  State  of 
Georgia,  6  Peters,  515,  582,  583,  597 ;  Crowell  v.  Bandell,  10 
Peters,  391  to  399. 

In  this  case  of  Crowell  v.  Bandell,  fourteen  previous  decisions 
of  this  court  upon  this  twenty-fifth  section  are  reviewed,  and 
the  doctrine  reaffirmed,  ^  that  it  is  not  necessary  that  the  ques- 
tion should  appear  on  the  record  to  have  been  raised,  and  the 
decision  made,  in  direct  and  positive  terms,  <  ipsissimis  verbis* 
but  it  is  sufficient  if  it  appears  by  clear  and  necessary  intend- 
ment, that  the  question  must  have  been  raised,  and  must  have 
been  decided,  in  order  to  have  induced  the  judgment" 

The  case  of  O wings  v.  Norwood's  Lessee,  5  Cranch,  344,  has 
been  relied  on  as  being  adverse  to  the  jurisdiction  of  this  court,  in 
the  case  under  consideration.  Norwood's  lessee  claimed  under 
a  grant  from  the  State  of  Maryland,  dated  in  June',  1800,  found- 
ed upon  a  confiscation  of  the  land  called  Brown's  Adventure. 
Ov7  ngs,  to  defeat  the  action  of  Norwood's  lessee,  attempted  to 
set  up,  as  an  outstanding  title,  a  patent  of  the  year  1695,  to 
Thomas  Brown,  v(4io  conveyed  to  John  Oadsby,  who  conveved 
to  Aaron  Rawlins,  in  1703,  who  mortgaged  in  fee  to  Jonathaa 
Scarth,  by  deed  of  1706,  with  a  proviso  to  be  void  upon  payment 
of  £  800,  with  interest,  on  the  13th  of  Mav,  1709.  This  mortgage 
U;  Scarth,  Owings  set  up  to  show  a  title  outstanding  against 
Norwood's  lessee,  contending  that  the  mortgage  to  Scarth  was 
protected  by  the  treaty  of  1794,  between  the  Imited  States  and 
Great  Britain,  from  confiscation,  and  was  still  a  security  for  the 
money  to  the  representatives  of  3carth,'^yho  were  proved  to  be 
still  livingrin  England.  But  the  Court  of  Appeals  of  Maryland 
decided,  that,  at  the  expiration  of  the  time  for  payment  limited 
in  the  deed  to  Scarth,  a  complete  legal  estate  vested  in  the  mort- 
gagee, Scarth,  liable  to  confiscation ;  and  was  confiscated  by 
virtue  of  the  act  of  Maryland  of  October  session,  1780,  ch.  45, 
and  vested  in  the  State ;  and  that  the  British  treaty  did  not 
afiect  the  plaintifPs  title. 
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Upon  the  writ  of  error  to  the  Suprer^e  Court  of  the  United 
States,  the  court  decided  that  the  ca8\.  of  Scarth's  representa- 
tives was  not  protected  by  the  treaty,  and  that  the  right  set  up 
by  the  plaintin  in  error  did  not  grow  out  of  the  treaty.  And 
most  certainly  that  right,  so  set  up  by  Owings,  originated  more 
than  fourscore  years  before  the  treaty.  Surely  that  case  has 
no  similitude  to  this.  The  explanation  of  Chief  Justice  Mar;- 
shall  (5  Cranch,  348)  maintains  the  jurisdiction  of  this  court 
in  the  case  now  under  consideration.  A  right  in  fee  simple, 
growing  out  of  a  treaty,  is  protected  in  whole,  and  in  all  its 
parts  and  interests,  which  are  holden  or  possessed,  subordinate 
to  the  estate  in  fee ;  and  the  Judiciary  Act  will,  come  in  aid  of 
the  protection,  when  the  lowest  grade  of  such  interest  shall  be 
drawn  in  question  in  the  State  courts,  either  directly  or  '<  inci- 
dentally." Such  is  the  true  effect  of  the  decision  in  Owings  v. 
Norwood's  Lessee ;  such  is  the  true  construction  of  the  Uon- 
stitution  and  the  twenty-fifth  section  of  the  Judiciary  Act 

Mr.  Ewingj  contra. 

This  court  cannot  obtain  jurisdiction  by  mere  consent  of 
parties.  It  was  the  policy  of  the  law  to  commit  to  this  court 
certain  specified  cases  arising  in  the  State  courts.  If  the  case 
is  within  the  Judiciary  Act,  jurisdiction  follows.  If  not,  no 
matter  what  the  parties  may  have  agreed,  or  what  they  may 
be  estopped  from  denying,  or  what  the  court  below  may  have 

Eermitted,  or  what  it  may*  be  estopped  from  denying,  this  court 
as  no  jurisdiction  of  the  matter.  It  might  be  true,  then,  as  it 
had  been  urged,  that,  after  we  had  admitted  the  plaintiffs  in 
error  to  defend  in  the  court  below,  we  laight  be  estopped  from 
denying  that  they  had  title  in  themselves,  and  did  not  rely 
solely  on  an  outstanding  title  in  the  heirs  of  Andrew  Miller ; 
and  yet  neither  the  admission  nor  the  estoppel  would  confer 
jurisaiction  on  this  court  This  court  will  take  notice  of  its 
own  jurisdiction.  And  no  matter  at  what  stage  of  the  pro- 
ceedings a  want  of  jurisdiction  may  appear,  or  in  what  manner 
it  may  appear,  the  court  will  act  upon  it,  notwithstanding  any 
technical  or  other  admissions  ol  the  parties  to  the  record. 

By  the  statute  of  Tennessee,  children  cannot  be  concluded 
unless  they  are  brought  before  the  court  Now  here  you  would 
conclude  the  children  of  Miller,  though  the  facts  do  not  show 
any  privity  between  the  plaintiffs  in  error  and  the  heirs  of  Mil- 
ler. Henderson  and  Calloway  set  up  an  outbtanding  title  in 
the  heirs  of  Miller,  under  the  treaty,  and  attempt  thus  to  give 
jurisdiction  to  this  court  And  if  this  court  entertain  the  case, 
it  determines  the  rights  of  the  heirs  of  Miller  under  the  treaty, 
although  they  are  not  before  the  court     And  if  the  rights  of 
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the  heirs  of  Miller  should  ever  hereafter  be  brought  before  this 
court  for  adjudication,  it  would  be  held  that,  by  the  present  de« 
cision,  their  rights  are  determined.    5  Cranch,  344. 

Mr.  StantoUj  on  the  same  side. 

Is  there  any  proper  proof  of  any  such  privity  between  the 

(plaintiffs  in  etiCT  and  the  heirs  of  Miller,  as  would  enable  the 
brmer  to  set  up  the  title  of  Miller^s  heirs  as  tiieir  own,  and 
thus  bring  it  within  the  treaty  ?  The  bill  of  exceptions  upon 
its  face  shows  that  it  was  put  in  by  consent,  and  was  un- 
doubtedly drawn  up  bv  the  attorney,  and  signed  by  the  judge, 
as  is  the  practice  in  xennessee.  The  facts  were  not  set  down 
precisely  in  order  as  they  were  proven. 

The  argument  on  the  other  jsiae  would  lead  us  to  the  conclu- 
sion that  it  is  the  duty  of  this  court  '*  ampliare  jurisdiclionem.^ 
We  maintain  precisely  the  reverse ;  and  in  this  case  especial- 
ly, that  the  mere  fact  of  the  defendants  below  setting  up  an 
outstanding  title,  out  of  themselves,  without  a  claim  in  them- 
selves under  the  treaty,  cannot  confer  jurisdiction.  The  true 
construction  of  the  statute  is,  that  the  persons  intended  to  be 
benefited  must  have  a  direct  interest  under  the  statute  or 
treaty,  and  specially  set  up  that  interest  in  the  State  court. 
Otherwise,  the  true  holders  of  the  title  would  hkve  their  rights 
adjudicated,  wheA  they  were  not  parties  to  the  suit.  5  Cranch, 
344 ;  12  Wheat  117. 

Inasmuch  as  the  plaintiff  in  error  are  only  entitled  to  come 
into  this  court,  under  the  Judiciary  Act,  by  virtue  of  the  out- 
standing title  in  the  heirs  of  Andrew  Miller,  they  are  entirely 
precluded  from  the  forum  for  want  of  privity  vtdth  those  heirs. 

Mr.  Eaton^  in  reply  and  conclusion. 

Under  the  twenty-fifth  section  of  the  Judiciary  Act,  the  only 
question  is,  not  one  of  meum  and  tuum^  but  wnether  the  con- 
struction of  a  treaty  or  law  of  the  United  States  is  involved. 
The  eighth  article  of  the  treaty  of  1817  gave  a  life  estate  to  the 
head  of  a  family,  dower  to  the  widow,  and  remainder  in  fee  to 
the  children.  Andrew  Miller  was  the.  head  of  an  Indian  famUy, 
and  was  registered  as  such.  The  land  claimed,  it  is  true,  was 
not  within  that  ceded  by  the  treaty  of  1817,  but  by  that,  of 
1819.  But  we  claim  that  the  true  construction  of  those  trea- 
ties is,  that  the  latter  was  but  the  continuation  of  the  former. 
And  it  is  this  construction  of  those  t^aties  which  gives  us  a 
standing  in  this  court  It  is  not  a  mere  outstanding  title  which 
we  set  up.  The  bill  of  exceptions^i^expressly  states,  that 
"  Thomas  Henderson  (one  of  the  plaintiffs  ifx  error)  got  posses- 
sion for  the  heirs  of  Andrew  Miller,  under  which  title  it  has 
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since  been  held."  We  hold  under  that  title,  then.  And  it  is 
our  title  under  the  heirs  of  Andrew  Miller,  and  their  title  under 
the  treaties  of  1817  and  1819,  which  is  in  fact  one  and  the  same 
title,  that  is  involved.  The  children  of  Miller  were  actually  on 
the  l^nd  enjoying  the  rents  until  put  off  by  the  School  Com- 
missioners. The  statutes  of  the  State  of  Tennessee  override 
the  treaties  of  the  United  States. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  first  question  to  be  decided  in  this  case  is,  whether  the 
court  has  junsdiction. 

The  case  is  brought  before  us  by  a  writ  of  error  to  the  Su- 
preme Court  of  the  State  of  Tennessee.  It  appears  by  the 
record,  that  the  decision  turned  rpon  the  title  of  Andrew  Miller 
to  the  lands  in  question,  under  the  treaties  of  1817  and  1819, 
with  the  Cherob^e  nation.  Andrew  Miller  was  the  head  of  an 
Indian  family  when  the  first  treaty  was  made,  and  it  was  in- 
sisted at  the  trial  that  the  title  to  this  land  was  in  his  heirs,  by 
virtue  of  the  reservations  contained  in  these  treaties.  The  de- 
cision was  against  the  validity  of  this  title,  and  the  question  is, 
whether  the  plaintifis  in  error  claimed  under  it  If  they  did  not, 
this  court  has  no  power  to  revise  the  judgment  of  the  State 
court. 

It  was  an  action  of  ejectment.  The  plaintiffs  in  error  were 
permitted  by  the  court  to  appear  as  defendants.  They  were 
not  the  tenants  in  possession  when  the  suit  was  brought  The 
process  was  served  on  other  persons  named  in  the  proceedings, 
and  the  record  does  not  show  in  what  character,  or  upon  what 
ground,  the  plaintifis  in  error  were  permitted  to  appear  and  de- 
fend the  suit 

Andrew  Miller  died  in  1818,  and  the  land  in  dispute  was 
held  for  his  children  until  1822,  when  the  State  took  possession 
of  it,  claiming  title.  The  widow  of  Miller  removed  to  the 
Cherokee  nation,  in  their  new  settlement  on  the  west  of  the 
Mississippi,  soon  a^ter  his  death,  and  the  children  followed  her 
when  the  State  took  possession  of  the  land ;  and  they  have  all 
remained  there  ever  since.  The  right  to  this  property  appears 
to  have  been  continually  in  dispute  siuce  the  treaties  above 
mentioned,  and  after  the  removal  of  Miller's  children  the 
possession  changed  hands  several  times  before  this  suit  was 
brought 

The  bill  of  exceptions  states  that  Henderson,  one  of  the 
plaintiffs  in  error,  got  possession  for  the  heirs  of  Andrew  Miller 
in  1837  or  1838,  under  which  title  it  was  held  down  to  the 
commencement  of  this  suit  But  it  is  not  stated  that  he  or 
Calloway  had  any  authority  from  the  heirs  of  Andrew  Miller. 
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On  the  contrary,  it  is  expressly  stated  that  they  set  up  no  title 
in  themselves,  but  relied  for  their  defence  on  an  outstanding 
title  in  ttie  heirs  of  Andrew  Miller. 

Now,  in  the  language  of  ejectment  law,  an  outstanding  title 
means  a  title  in  a  third  person,  under  which  the  tenant  in  pos- 
session does  not  claim.  And  as  no  one  has  a  right  to  enter 
upon  the  land  and  eject  the  tenant  but  the  person  holding  the 
legal  title,  if  the  tenant  can  show  that  the  title  was  in  a  third 
person  it  defeats  the  action,  although  the  tenant  sets  up  no 
title  in  himself.  This  was  the  defence  in  the  case  before  the 
court  If  they  had  been  in  possession  under  the  heirs  of  Miller, 
as  tenants  holding  under  their  authority,  then  the  title  of  the 
heirs  would  have  been  the  title  of  the  tenants,  and  they  could 
have  defended  their  possession,  by  showing  title  in  themselves 
derived  from  the  heirs.  For  although  the  landlord  may  appear 
and  defend  on  account  of  his  own  interest,  yet  his  appearance 
is  not  necessary  for  the  protection  of  the  tenant  The  tenant 
may  show  the  title  of  the  landlord,  and  his  own  right  derived 
from  him.  And  if  the  plaintiffs  in  error  had  made  this  defence, 
they  would  evidently  nave  claimed  a  right  to  the  possession 
unaer  a  treaty  of  the  United  States ;  ana  as  the  decision  was 
against  the  right,  this  court  would  have  jurisdiction,  and  might 
reverse  the  judgment  if  they  deemed  it  erroneous.  But  they 
claimed  no  right  to  the  possession  under  this  title.  They  set 
it  up  as  a  title  in  a  third  person,  not  to  show  a  right  in  them- 
selves, but  that  the  lessor  of  the  plaintiflf  had  none,  and  there- 
fore had  no  right  to  enter  upon  them.  They  might  have  been 
mere  trespassers  or  intruders,  without  any  authority  from  the 
legal  owner,  and  yet  this  derence  would  have  been  a  good  one, 
if  the  outstanding  title  was  superior  to  that  produced  by  the 
lessor  of  the  plaintiff. 

The  right  to  make  this  defence  is  not  derived  from  the  trea- 
ties, nor  from  any  authority  exercised  under  the  general. gov- 
ernment It  is  given  by  the  laws  of  the  State,  which  provide 
that  the  defendant  in  ejectment  may  set  up  titl5  in  a  stranger 
in  bar  of  the  action.  It  is  true,  the  titl6  set  up  in  this  case  was 
claimed  under  a  treaty.  But  to  give  jurisdiction  to  this  court, 
the  party  must  claim  the  right  for  himself,  and  not  for  a  third 
person  in  whose  title  he  has  no  interest.  The  case  in  5  Cranch, 
344,  Owings  v,  Norwood's  Lessee,  is  in  point  And  the  same 
doctrine  was  reaffirmed  in  Montgomery  v,  Hernandez,  12 
Wheat  129 ;  Fulton  v.  Mc  AfFee,  16  Peters,  149 ;  and  Udell  v. 
Davidson,  7  Howard,  769. 

The  heirs  of  Miller  appear  to  have  no  interest  in  this  suit, 
nor  can  their  rights  be  affected  by  the  decision.  The  judgment 
in  this  case  is  no  obstacle  to  the  assertion  of  their  title  in  an- 


324  SUPREME    COURT. 

Henderson  et  aL  o.  Tennessee. 

other  suit,  brought  by  themselves  or  any  persoa  claiming  a 
legal  title  under  them.  And  in  such  a  suit  this  court  would 
have  jurisdiction  upon  a  writ  of  error,  whether  the  judgment 
was  in  a  Circuit  Court  of  the  United  States  or  in  a  State 
court 

But  this  writ  of  error  must  be  dismissed  for  want  of  juris* 
diction. 

Mr.  Justice  WOODBURY  dissented  from  the  opinion  deliv- 
ered by  the  court 

My  view  of  the  present  case  is,  that  this  tribunal  has  juris- 
diction over  it,  and,  also,  that  the  judgment  below  ought  to  be 
reversed. 

In  order  to  enable  us  to  exercise  jurisdiction  in  this  class  of 
causes,  it  need  only  appear,  that  in  the  State  court  some 
right  or  title  set  up  under  a  treaty  with  the  United  States 
was  drawn  in  question  and  overruled.  The  title  set  up  below 
by  the  defendants  seems  very  clearly  to  have  been  one  of  this 
character.  The  record  states  that  '^  it  was  proved  by  sundry 
witnesses  that  Andrew  Miller  was  the  head  of  an  Indian  fam- 
ily ;  resided  in  the  Cherokee  nation  east  of  the  Mississippi  at 
the  date  of^the  treaty  of  1817,  between  the  United  States  and 
the  Cherokee  nation ;  that  from  the  spring  of  1818  till  his  death 
in  July  or  August  of  the  same  year,  he  resided  on  the  land  in 
dispute,  claiming  the  same  as  a  reservation,  where  he  said  he 
intended  to  live  and  die ;  and  that  the  land  in  dispute  was  not 
ceded  by  the  treaty  of  1817,  but  was  by  that  of  1819."  Now,  on 
such  facts  it  is  averred  and  admitted  that  the  court  instructed 
the  jury,  "  that  although  the  ancestor,  Andrew  Miller,  registered 
his  name  for  the  place  in  dispute,  an^  took  possession  thereof 
in  the  spring  of  1818,  and  died  upon  the  place  in  July  or  Au- 
gust of  the  same  year,  and  before  the  treaty  of  1819,  no  tide 
vested  in  him,  Andrew  Miller,  &nd  consequently  none  could  vest 
or  descend  to  his  heirs." 

It  is  difficult  to  conceive  how  it  is  possible  to  say,  that  a  titie 
under  a  treaty  was  not  thus  set  up  or  drawn  in  question,  and 
was  not  overruled  by  the  State  court,  so  as  to  give  to  this  court 
jurisdiction  to  revise  any  error  coiimitted.  Such  a  title  seems 
to  have  been  the  only  one  interposed  against  a  recovery,  and 
was  the  only  one  decided  on  below,  and  was  there  explicitly 
overruled. 

The  sole  argument  offered  here  to  obviate  this  conclusion 
does  not  appear  to  have  been  there  presented  or  relied  on.  It 
is,  that,  though  Miller's  titie  was  there  set  up  and  overruled,  it 
was  not  set  up  as  existing  in  the  tenants,  or  as  the  title  under 
which  they  entered  or  claimed. 
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But  the  Judiciary  Act,  in  order  to  give  to  this  court  jurisdic- 
tion under  the  twenty-fifth  section,  does  not  in  terms  require 
that  such  title  should  have  been  entirely  vested  in  the  tenants, 
it  seems  sufficient  if  it  was  drawn  in  question,  or  was  set  up, 
and  could  legally  be  set  up,  in  defence,  and  was  overruled.  (1 
Stat,  (it  Laree,  o5.) 

'What  is  drawn  in  question  in  an^  case  depends  on  the  facts 
and  the  law  applicable  to  that  particular  case.  Here  the  title 
of  Miller's  heirs  under  the  treaty,  I  have  already  shown,  was 
certainly  drawn  in  question,  and  as  certainly  was  overruled  by 
the  judge. 

But  it  is  argued,  that  the  defendant  must  have  had  a  right 
under  the  United  States  to  make  the  defence,  or  we  have  no 
jurisdiction.  That,  however,  is  begging  the  question  on  the 
merits.  It  seems  quite  sufficient  to  have  him  set  up  such  a 
right  and  to  have  it  overruled 

Here,  too,  the  court  below  seemed  to  concede,  that  Hender- 
son possessed  such  a  right  under  Miller's  heirs ;  but  decided 
against  him,  on  the  ground  that  the  right  of  Miller  himself  was 
defective. 

Again,  the  question  of  right  is  not  the  euide,  but  the  que9- 
tion  of  claim,  and  the  claim  being  overruled.  Nor  need  the 
claim  be  to  the  whole  estate  or  interest  In  such  an'  action  as 
this,  the  persons  in  possession  may  have,  in  themselves,  no  title 
in  fee,  nor  for  life,  nor  even  for  years.  It  is  sufficient  if  a  mere 
tenancy  at  will,  for  or  in  behalf  of  those  possessing  a  larger 
estate,  is  claimed. 

So  it  may  be  only  a  naked  possession,  if  the  legal  estate  is 
shown  to  be  in  other  persons  than  the  plaintiff,  the  latter  not 
being  authorized  to  disturb  the  possession  of  the  tenant,  unless 
he  has  the  legal  estate.  4  Burr.  2484 ;  9  Wheaton,  515 ;  Green- 
leaf's  Lessee  v.  Birth,  6  Peters,  302. 

Here,  however,  the  defendants  appear  to  have  gone  further,, 
and  to  have  made  a  claim  in  privity  with  the  heirs,  or  set  up  a 
right  under  Miller  and  the  treaty,  though  not  to  the  whole  in- 
terest In  a  just  view  of  the  record,  therefore,  they  seem  to 
have  brought  themselves  within  what  is  now  required,  ^ven  by 
the  opinion  of  this  court  Because,  though  the  original  defend- 
ants claimed  no  title  in  themselves,  unless  it  was  a  tenancy 
at  will  under  Henderson  and  Calloway,  and  hence,  probably, 
the  latter  were  requested  to  defend,  and  did  defend,  yet  it  clear- 
ly appears  on  the  record,  that  the  latter  set  up  rights  for  the 
heirs  of  Miller,  and  relied  in  defence  on  the  title  of  those  heirs, 
and  the  court  did  not  overrule  the  pix^prieiy  of  such  a  mode  of 
defence,  but  the  title  itself  of  Miller's  heirs  set  up  under  the 
Cherokee  treaties. 

VOL.  X.  28 
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The  title  under  the  treaty  was  noi  only  thu^  set  np  and 
overruled,  but  it  was  set  up  by  Henderson  and  Calloway, 
claiming  rights  under  it  in  privity  under  the  heirs  of  Miller. 

The  widow  of  Miller,  as  early  as  1818,  is  proved  to  have  put 
Black  in  actual  possession  of  the  land,  '<  t^  hold  it  for  her  and 
the  heirs  of  Andrew  Miller."  And  he,  with  two  of  the  children, 
remained  in  possession  and  cultivated  the  land  till  1822.  No 
question  can  exist,  that,  ^if  Black  was  the  defendant  here,  he 
could  rightfully  protect  himself  under  the  Miller  title.  But  it 
is  said  that  Henderson  and  Calloway  were  never,  like  him,  put 
into  possession  by  the  widow  or  the  heirs,  and  never  held  it  for 
them  with  any  privity  by  lease  or  otherwise.  We  think  differ- 
ently. Another  portion  of  the  record  says  expressly,  after  Black 
had  been  expelled  by  the  plaintiffs,  and  the  plaintiffs  by  others, 
between  1822  and  1837  or  1838,  that  "  Thomas  Henderson  got 

EossessioB  for  the  heirs  of  Andrew  Miller,  under  which  title  it 
as  since  been  held." 

During  the  three  or  four  years  which  ensued  before  this  ac- 
tion was  instituted,  it  would  therefore  appear,  not  only  that  the 
present  defendants  were  in  possession,  in  person  or  by  others, 
"  for  the  heirs,"  which  is  the  very  expression  used  as  to  Black's 
possession,  but  would  naturally  mean  in  one  case,  no  less  than 
the  other,  with  the  privity  or  request  of  the  heirs,  and  as 
agents  for  them.  But  to  remove  all  doubt  as  to  this  in  respect 
to  Henderson,  who  entered  for  the  heirs  of  Miller,  the  record 
adds,  that  under  the  Miller  "  title  it  has  since  been  held." 

Giving  a  fair  construction  to  all  the  words  in  the  record,  and 
to  all  the  other  facts  stated,  it  is  difficult  to  misunderstand  this 
language.     The  widow  and  heirs  regarded  the.  reservation  as 
valuable.     She  refused  to  sell  their  rights  in  it  for  $  1,000  of- 
fered by  Black.     It  was  not  abandoned  as  unworthy  of  atten- 
tion ;  but  Black  was  first  put  into  possession  with  privity  as 
agent  or  tenant  to  them.     And  after  he  was  expelled,  Hender- 
son, as  another  agent,  seems  not  only  to  have  regained  the 
possession  for  the  heirs,  but  to  have  held  it  by  their  title  since, 
and  probably  as  their  agent  or  tenant,  with  like  privity.     The 
notice  to  Henderson, 4ike wise,  to  take  on  himself  the  defence  in 
this  case,  and  his  admission  by  the  court  to  defend,  confirm  this 
view.     A  third  person,  disconnected  entirely  with  the  title  or 
right  of  possession,  *v('ould  not  usually  be  admitted.     10  Johns. 
69 ;  1  Caines,  151 ;  Fairclaim  v,  Shamtitle,  3  Burr.  1299,  1301. 
He  was  doubtless   admitted,  then,  from  his  connection  with 
Miller's  title.      Lord  Holt  says  (Comb.  209),  "  No  person  is 
admitted  to  defend  in  ejectment  unless  he  be  tenant,  and  is  or 
hath  been  in  possession  or  receives  the  rent."    Bac.  Abr.  Eject' 
merUy  B.  2.     Runnington  on  Ejectment,  192, 199,  201,  209. 
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It  is  urged  further  iu  objection,  that  IVCIler'B  heirs  are  not 
parties  here.  Neither  is  the  owner  of  the  fee  a  party  in  eject- 
ment  in  any  case  where  a  lessee  or  agent  under  him  makes  a 
sub-lease  and  is  admitted  to  defend  for  his  sub-lessee. 

Looking  to  the  whole  record,  then,.these  considerations  seem 
to  dispose  of  the  question  of  jurisdiction  in  favor  of  the  origi- 
nal defendants.  But  the  plaintiffs  below  rely  on  some  detached 
expressions  in  the  record  from  which  to  infer  a  different  result. 
Sach  as  the  judge  speaking  of  <*  an  outstanding  titie  "  in  Mil- 
ler's heirs.  Probably,  as  already  explained  from  the  whole 
case,  the  judge  meant,  by  the  words  '<  outstanding  titie,"  one 
which  did  not  exist  in  the  plaintiffs,  and  one  which,  though 
represented  by,  had  not  been  conveyed  to,  the  defendants  by 
any  fotmal  deed.    Under  that  aspect,  all  is  natural,  and  our 

S'isdiction  is  unimpaired.  Such  a  case  would  be  entirely  un- 
e  that  of  Owings  v.  Norwood's  Lessee,  5  Cranch,  344.  But 
if  he  meant  by  outstanding'  title  one  which  existed  elsewhere, 
but  which  the  defendants  did  not  set  up,  nor  mean  to  avail 
themselves  of  as  a  defence  by  their  connection  with  it,  he  de- 
parts in  all  essentials  from  the  rest  of  the  record,  and  all  the 
Croof  in  it,  that  Henderson  entered  for  the  heirs  of  Miller, 
eld  it  two  or  three  years  under  their  titie,  and  set  it  up  as  his 
defence. 

My  dissent  rests  on  this  view  of  the  case,  though  it  is  by  no 
means  certain,  that,  if  a  naked  outstanding  titie  were  shown 
merely  to  defeat  the  plaintiff,  and  not  held  under  nor  relied  on 
through  any  privity  in  defence,  and  it  was  examined  by  the 
court  below,  when  set  up  to  defeat  the  action,  we  should  not  ex- 
ercise jurisdiction  t6  revise  the  decision,  if  a  treaty  connected 
with  that  titie  is  there  overruled ;  because  the  treaty  is  a  part 
of  the  defence  there,  as  much  as  in  other  cases.  It  is  reliea  on 
for  exemption  in  the  action  as  much  as  in  other  cases.  The 
titie  under  a  treaty  is  called  in  question  and  decided  against 
as  fully  as  in  other  cases.  The  dangers  from  such  a  defence 
being  overruled  by  a  State  court  are  as  serious  as  in  other 
cases. 

So  a  judgment  of  a  State  court  is  reversable  here  at  all  only 
when  in  collision  with  defences  offered  under  authority  from 
the  United  States.  And  here  the  State  court  not  onl^  over- 
ruled an  authority  so  set  up,  but  did  it  in  favor  of  their  own 
State  and  of  their  own  citizens,  and  a^inst  the  valid  ty  ^  a 
claim  in  behalf  of  an  Indian  widow  and  Indian  orphans.  On 
general  principles,  therefore,  and  with  entire  respect  for  the 
courts  of  Tennessee,  it  would  seem  proper,  that,  if  any  case 
should  be  open  to  revision  by  another  tribunal,  it  ought  to  be 
one  of  this  character. 
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As  it  would  be  of  no  use  to  sustain  jurisdiction  here,  unless 
in  favor  of  the  validity  of  the  title  overruled,  I  would  add  a 
few  words  as  to  the  merits  beinff  with  the  Miller  title.  It  must 
be  conceded,  that  the  title  of  Auller's  heirs  ought  to  be  upheld 
against  the  plaintiffs,  if  it  became  perfected  before  his  death ; 
or  if  it  was  so  perfected  afterwards  as  to  operate  or  relate  back 
to  a  time  before  his  death. 

The  judge  below  rested  his  ruling  entirely  on  the  position 
that  Miller,  dying  before  the  treaty  of  1819,  though  alter  that 
of  1817,  had  acquired  no  title  to  the  land  claimed.  But  he  had 
fulfilled  all  the  requisites  of  the  treaty  of  1817,  not  afterwards 
varied  b^  that  of  1819.  He  entered  on  the  lands  under  the 
treaty  of  1817,  which  extended  to  territory  afterwards,  as  well 
as  then,  ceded.  He  improved  them  under  it.  He  was  the  head 
of  an  Indian  familv.  He  registered  them  under  it.  See  Treatv, 
art  8  (7  Stat,  at  Lar^,  159).  He  resided  on  them  under  it. 
And  the  only  remaining  requisite,  the  census,  which  had  been 
provided  for  by  the  first  treaty,  was  dispensed  with  by  the  treaty 
of  1819  (7  Stat  at  Large,  195).  Though  his  death,  then,  had 
intervened,  his  rights  had  commenced  under  the  treaty  of  1817, 
and  become  periected  by  it  and  by  that  of  1819,  ceding  the 
territory  and  dispensing  with  the  census.  All)  then,  should 
relate  back  to  the  perioa  of  his  entry  and  registration. 

It  is  very  familiar  law  to  have  proceedings  operate  back  to 
iheir  commencement,  and  references  need  not  be  extended  be- 
yond the  common  cases  of  amendments  in  writs,  records,  and 
xetums,  as  well  as  titles  to  land  confirmed  or  ratified  whdre  be- 
£6re  partiy  completed.  Com.  Dig.  Confirmation;  Vin.  Abr. 
Relation;  4  Kenrs  Com.  450,  note ;  Clary's  Heirs  v,  Marshall's 
Heirs,  5  B.  jlilonroe,  266 ;  Landes  v.  Brant,  post^  348 ;  12  Johns. 
141 ;  3  Cowen,  75 ;  12  Missouri,  145. 

As  this  court,  in  the  opinion  juft  delivered,  has  not  gone 
into  the  consideration  of  the  validity  of  the  title  of  MiSer^s 
besrs,  I  forbear  further  remarks  upon  it  until  brought  before  us 
in  some  other  action  and  form,  more  acceptable  to  a  msijority 
of  the  members  of  this  tribunal. 

Justices  McLEAN,  WAYNE,  and  McKINLEY  concunred 
with  Mr.  Justice  WOODBURY. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the  State  of  Tennessee,  and 
was.  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  this  cause  be, 
and  the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 


DECEMBER   TERM,    185a  339 

Stimpfon  v.  BaUimort  and  SafqaehaBna  Bailroad  Co. 


Jamss  STiJOPSoiif  Plaintiff  ih  uboe,  v.  Ths  Baltimoeb  amd  Sirs- 

qu£k4LifNA  Railboad  Compamt. 

Stimpson*8  patent  '*  for  an  improYement  for  the  pnrpote  of  carrying  railroadf 
throaeh  the  street!  of  towns,  or  in  other  situations  where  it  maj  bo  desirable  tiiat 
the  wheels  of  ordinary  carriages  should  not  be  subjected  to  injarj  or  obstruction,*' 
decided  to  be  a  combination  or  application  of  meaas  already  known  and  in  use, 
and  not  to  be  original  as  to  the  invention  or  discovery  of  those  means. 

That  the  mode  given  by  him  for  the  application  of  those  means,  and  the  objects 
proposed  thereby,  differ  materially  from  the  apparatus  used  by  the  Baltimore  and 
Susquehanna  Kailroad  Comoany  for  taming  the  cornors  of  streets.  The  latter, 
therefore,  no  infringement  or  Stimpson*s  patent 

The  practice  of  bringing  cases  up  to  tnis  court  upon  an  agreed  state  of  facts  has  been 
sanctioned,  and  is  now  pronounced  to  be  correct 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis« 
tarict  of  Maryland. 

The  plaintiff  in  error  brought  an  action  in  the  court  below, 
for  an  alleged  infringement  ol  his  patent  right  by  the  defendant 
in  error. 

The  cause  was  not  tried  by  a  jury,  but  was  submitted  to  the 
court  upon  the  statement  of  facta  hereinafter  inserted.  Judg- 
ment for  the  defendant,  upon  which  the  plaintiff  sued  out  this 
writ  of  error. 

Statement  of  Facts. 

It  is  agreed  that  the  f»rivilege  of  the  invention  set  forth  or  re- 
ferred to  in  the  declaration  was  intended  to  be  secured  to  the 
plaintiff  by  letters  patent,  dated  the  23d  August,  1831 ;  that 
said  patent,  for  defectiveness  of  specification,  was  surrendered, 
and  another  instead  thereof  issued  on  26th  September,  1^5 ; 
and  that  this  last  was,  for  like  reason,  surrendered,  and  another 
issued  in  place  of  it,  bearing  date  the  27th  day  of  August,  A.  D. 
1840 ;  and  that  said  patent  right  was  duly  extended  for  the 
term  of  seven  years  from  the  23d  day  of  Au^st,  A.  D.  1845, 
the  period  of  the  expiration  of  the  term  of  said  original  letters 
patent  The  invention  is  described  in  the  specification  in  the 
words  following,  to  wit :  — 

Specification. 

<'  The  schedule  referred  to  in  these  letters  patent,  and  making 

part  of  the  same. 

"  To  all  whom  it  may  concern : 

Be  it  known,  that  I,  James  Stimpson,  of  the  city  of  Balti- 
more, in  the  State  of  Maryland,  have  invented  a  new  and  use- 
ful improvement  In  the  mode  of  forming  and  uering  cast  or 
wrought  iron  plates  or  rails  for  railroad  carriage-wheels  to  run 
upon ;  more  especially  for  those  to  be  used  on  the  streets  of 
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cities,  on  wharves,  and  elsewhere;  and  I  do  hereby  declare, 
that  the  following  is  a  full  and  exact  description  of  my  said  in- 
'ventions  or  improvements. 

<<  For  the  purpose  of  carrving  railroads  through  the  streets  of 
towns  or  cities,  and  in  other  situations  where  circumstances 
may  render  it  desirable  that  the  wheels  of  ordinary  carriages 
should  not  be  subjected  to  injury  or  obstruction,  I  so  construct 
or  form  the  rails,  that  the  flanches  of  the  wheels  of  railroad 
cars  or  carriages  may  be  received  and  run  within  narrow 
grooves  or  channels,  formed  in  or  by  said  rails,  said  grooves 
not  being  sufficientiy  wide  to  admit  the  rims  of  the  wheels  of 
gigs  or  other  ordinary  carriages  having  wheels  of  the  narrowest 
kind.  These  plates  or  rails  may  be  varied  in  form,  according 
to  circumstances. 

<<  In  the  accompanying  drawing,  figure  1  represents  a  railroad 
track,  supposed  to  be  formed  in  a  street^  a  part  of  it  being 
shown  as  straight  and  a  part  as  curved.  The  other  figures 
give  sectional  views  of  various  forms  in  which  I  make  my  raU- 
way  bars  or  plates,  which  are  usually  of  cast-iron,  and  are  laid 
down  and  secured  upon  rails  of  wood.  Figure  2  is  a  section 
of  the  form  of  cast-iron  rail  plate  which  I  most  commonly  use 
where  the  track  is  slightiy  curved ;  and  figure  3,  a  plate  neariy 
the  same  with  figure  2,  which  I  use  where  the  track  is  nearly 
or  quite  straight.  In  these  plates  I  make  a  groove  or  channel, 
as  at  a,  which  is  to  receive  the  flanch  of  the  wheel.  This  chan^ 
nel  should  be  about  an  inch  and  a  half  wide  at  the  top,  and 
about  an  inch  and  a  quarter  at  bottom ;  it  is  sufficiently  deep 
to  admit  the  flanch  of  the  wheel  to  run  in  it  without  toucbHg 
its  bottom.  1  he  lower  corners  of  the  interior  of  this  channel 
I  make  rounding  or  curved,  in  order  that  any  dirt  or  other  for- 
eign matter  collected  therein  may  be  the  more  readily  forced 
out  by  the  action  of  the  flanches.  The  cheek  or  jam,  which  is 
on  the  inside  of  the  channel,  should  be  about  three  fpurth3  of  an 
inch  wider  at  top,  and  as  high,  or  nearly  so,  as  the  face  c  of  the 
plate  upon  which  the  tread  of  the  wheel  is  to  run.  These 
plates  I  cast  hollow  at  dy  to  save  weight.  They  should  be 
about  two  inches  and  a  quarter  deep,  six  inches  and  a  half 
wide  at  the  bottom,  and  about  six  inches  and  a  quarter  at  the 
top  ;  the  taper  at  their  sides,  when  thus  formed,  aiding  in  con- 
fining them  in  place  by  the  wedging  of  the  stones  and  earth  of 
the  pavement  against  them ;  they  may  be  cast  three  or  four 
feet  in  length ;  their  ends  should  be  bevelled,  say  at  an  aogle 
of  forty-five  degrees ;  or  they  may  be  formed  with  a  tenon  and 
mortise..  They  have  spike-holes  through  them,  in  order  to 
fasten  them  down  to  the  rails  of  wood  or  of  stone  upon  which 
they  are  placed! 
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<<  Figure  3  is  the  same  with  figore  2,  excepting  that  it  has  a 
slight  chamfer  or  rounding  off  of  the  angle  of  the  face,  as 
shown  at  e,  to  admit  the  cone  or  curye  on  the  tread  of  the 
wheel  where  it  joins  the  flanch  to  run  free,  so.  that  the  general 
tread  of  the  wheel  may  bear  on  the  face  c  of  the  plate,  which 
face  I  prefer  to  make  a  little  crowning. 

^  Where  the  road  is  perfectly  straight,  as  at  A,  on  the  track, 
this  chamfered  edge  plate  is  to  be  preferred ;  but  where  it  is 
slightly  curved,  as  at  6,  on  the  track,  I  use  on  the  outside  of 
the  curve  the  rails  shown  in  figure  2,  which  are  not  cham- 
fered, as  the  conical  or  larger  part  of  the  tread  of  the  wheel 
dose  to  the  flanch  will  then  bear  upon  the  edge  «,  and  this 
being  larger  than  the  tread,  will  cause  the  wheels  to  roll  round 
such  curved  parts  of  the  road  ^th  little  or  no  slipping. 

^  Where  it  is  necessary  to  turn  a  curve  of  shorter  radius  than 
that  which  could  be  resudily  effected  by  the  aid  of  the  conical 
part  of  the  wheel,  as  at  C,  on  the  track,  I  then  resort  to  the 
plan,  secured  to  me  by  letters  patent,  for  *  turning  short  curved 
on  railroads,'  which  letters  patent  bear  the  same  date,  having 
been  granted  on  the  same  day  with  the  letters  patent  of  which 
this  instrument  makes  a  part,  for  railroad  plates  to  be  used  on 
the  streets  of  cities.  Sec ;  that  is  to  say,  I  apply  ^  the  flanches 
of  the  wheels  on  one  side  of.  the  railroad  carriages,  and  the 
tread  of  the  wheels-  on  the  other  side,  to  turn  curves  on  rail- 
ways.' In  this  case,  a  railroad  plate  may  be  made,  like  that 
show.n  in  figure  4,  to  form  the  channel  for  the  wheel  on  the 
larger  or  outer  curve.  In  this  case,  the  groove  or  channel  is 
not  to  be  equal  in  depth  to  the  rise  or  projection  of  the  flanch, 
so  that  the  flanch  alone  bears  on  the  rail  on  this  outer  side,  and 
takes  the  whole  weight  of  the  load,  thus  freeing  the  tread  of  the 
wheel  on  that  side  from  the  face  of  the  plate,  for  the  distance 
necessary  to  turn  the  curve ;  for  a  full  exemplification  of  which 
plan,  I  refer  to  said  letters  patent  for  *  turning  short  curves.' 
Such  curves,  however,  will  rarely  if  evcv  occur,  excepting  in  the 
turning  of  the  corners  of  streets ;  and  to  this  particular  mode  I 
make  no  claim  in  the  present  patent.  When  the  wheels  arrive 
at  the  straight  ncurt  of  a  track,  after  having  run  upon  a  curved 
part,  the  raUs  shown  in  figure  3  are  used,  or  others  of  a  like 
nature. 

"  It  is  to  be -understood  that  the  object  had  in  view  in  varying 
the  form  of  the  rails  by  chamfering,  as  in  figure  3,  or  by  omit- 
ting the  chamfer,  as  in  figure  2,  is  to  attain  the  same  end, 
namely,  the  running  with  little  friction  or  dragging  around 
curves  in  the  streets,  which  is  attained,  on  the  ordinary  railroad 
tracks  out  of  cities,  by  allowing  the  cars  to  vibrate  from  side  to 
side,  so  that  the  varying  diameter  on  the  conical  parts  of  the 
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treads  of  the  wheels  may  cause  them  to  adapt  themselves  to 
curvatures  on  the  road.  The  narrow  channel  used  by  me,  and 
so  essential  in  cities,  does  not  admit  of  this  lateral  vibration,  but, 
by  the  devices  above  described,  a  similar  result  is  attained. 

<'  In  most  cases  for  passing  along  streets,  and  more  especially 
when  the  iron  rails  are  imbedded  in  rails  or  sills  of  stone,  I  pre- 
fer so  to  construct  the  said  iron  rails  as  that  the  wheels  shall 
run  altogether  on  the  flanches.  In  this  case,  I  use  iron  plates, 
such  as  are  represented  in  figure  4.  These  plates  may  be 
made  two  inches  and  three  quarters  wide  at  top,  and  three 
inches  at  the  bottom ;  the  channel  or  groove  may  be  about 
five  eighths  of  an  inch  in  depth,  and  an  inch  and  a  quarter 
wide  at  the  top,  and  an  inch  at  the  bottom ;  the  corners,  at  the 
bottom  of  the  groove,  being  curved  as  in  figures  2  and  3.  The 
thickness  below  the  bottom  of  the  groove  or  channel  may  be 
three  fourths  of  an  inch ;  the  plates  would  then  be  one  inch 
and  three  eighths  in  depth.  These  shallow-channelled  plates 
present  several  advantages,  among  which  are,  that  they  will 
offer  less  resistance  than  others  to  the  motion  of  the  cars ;  they 
are  much  lighter  than  others ;  they  will  not  require  any  clean* 
ing  out,  the  fianches  effecting  this  perfectly,  which  may  not 
always  be  the  case  in  deeper  channels.  These  shallow  chan- 
nels may  be  made  narrower  than  the  deeper  ones,  theflanches 
being  much  thinner  at  their  outer  edges  than  they  are  near  to 
the  treads  of  the  wheels.  The  wheels  will,  uridoubtedly,  be  as 
safely  guided  in  the  shallow  as  in  the  deeper  channels,  and  the 
rails  will  be  equally  durable  with  those  of  greater  weight 
When  rails  of  this  description  are  sunk  into  a  channel  in  a  rail 
of  stone  or  wood,  the  base  being  wider  than  their  upper  sides, 
the  pressure  of  sand  into  the  seams  on  each  side  of  the  iron, 
caused  by  the  running  of  common  carriage  wheels  over  them, 
will  effectually  confine  the  iron  plates  between  the  jambs  of  the 
stone  or  wood.     Figure  6  shows  a  rail  plate  resembling  figure 

4,  but  having  a  channel  the  whole  depth  of  the  flanch. 

"  Should  it  be  preferred  to  use  the  ordinary  flat  wrought-i^on 
rails,  they  may  be  laid  double,  at  such  a  distance  apart  as  to 
form  the  proper  channel  for  the  flanch  between  them ;  //,  figure 

5,  are  sections  of  two  such  iron  plates,  and  are  shown  as  used 
at  D  on  the  track.  Widught  plates  may  al»o  be  formed  in 
the  manner  represented  in  figure  7.  This  plate  is  rolled  so  as 
to  have  a  channel,  a,  in  it,  which  may  be  one  inch  and  a  quarter 
wide  at  top,  one  inch  at  bottom,  and  five  eighths  of  an  inch 
deep.  The  plate,  ^  ^,  on  each  side  of  the  channel,  may  be  two 
inches  wide  ;  the  whole  plate  may  be  of  uniform  thickness,  and 
furnibhed  with  spike-holes  alternately  on  each  side  of  the  chan- 
nels ;  these  are  supposed  to  be  used  at  E  on  the  track.    Where 
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it  is  necessary  to  cross  a  water-gutter  in  the  street,  I  nse  a  oasi- 
iron  plate  or  plates  to  cross  said  gutter,  the  flanch  channels 
being  in  such  plate  or  plates.  The  whole  surface  between  the 
channels  is  cast  rough,  to  prevent  the  slipping  of  the  feet  of 
horses.  The  aforesaid  cast-iron  plate  is  best  cast  in  one  piece, 
as  it  will  be  stronger  than  if  divided ;  although  of  the  same 
thickness,  it  must,  of  course,  be  of  a  width  sufficient  for  the 
particular  gutter  to  which  k  is  to  be  applied,  and  it  should  be 
strengthened  by  having  ribs  cast  on  its  lower  side ;  these  should 
be  about  an  inch  and  a  quarter  deep,  exclusive  of  the  thickness 
of  the  plate.  In  some  cases  I  cover  the  gutters  the  whole  width 
of  the  street  with  such  cast  iron  plates,  and  extend  them  to 
some  distance  beyond  the  curbings.  I  thus  make  a  great 
improvement  in  streets  for  the  ordinary  purposes  of  tntvel. 
Such  a  plate  is  shown  in  figure  8,  a  a  being  the  grooved  chan« 
nels  cast  therein,  and  h  h  the  upper  face  of  me  plate,  cast  rough 
or  checkered. 

"  Having  thus  fully  described  the  nature  of  my  improvements, 
aixd  pointed  out  various  modes  in  which  the  same  may  be  car- 
ried  into  effect,  what  I  claim  as  constituting  my  invention,  and 
desire  to  secure  by  letters  patent,  is  the  employment  of  plates 
or  rails,  either  of  cast  or  of  wrought  iron,  constructed  and  oper- 
ating upon  the  principle  or  in  the  manner  herein  described; 
having  narrow  grooves  on  each  side  of  the  track  for  the  flanches 
of  car-wheels  to  run  in,  by  which  they  are  adapted  to  the  un- 
obstructed passing  over  them  of  the  various  kinds  of  common 
carriages,  and  to  the  running  of  the  wheels  on  slight  curves 
without  drag^ng.  I  also  daim,  in  combination  with  ^uch 
grooved  rails  or  tracks,  the  employment  of  plates  of  cast-iron 
tor  the  covering  and  crossing  of  gutters,  such  plates  being  con- 
structed as  described,  and  having  the  necessary  flanch  channels 
cast  in  them.  And  I  do  hereby  declare,  that  I  do  not  intend 
to  confine  myself  to  the  precise  forma-and  dimensions  herein 
given,  these  being  designed  merely  to  exemplify,  in  a  clear 
manner*  the  nature,  object,  and  moae  of  carrying  into  effect  of 
my  saia  invention. 

James  Stimpson. 

**  Witnesses, — J.  M.  Stimpson, 

S.  E.  Stimpson. 

"  Whereas,  upon  the  petition  of  James  Stimpson  for  an  ex- 
tension of  the  within  patent,  granted  to  the  said  Stimpson  on 
the  26th  day  of  August,  1831,  the  Board  of  Commissioners, 
under  the  eighteenth  section  of  act  of  Congress  approved 
the  4th  day  of  July,  "1836,  entitled  <  An  Act  to  promote 
the  progress  of  the  useful  arts,  and  to  repeal  all  acts  and 
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parts  of  acts  heretofore  made  for  that  purpose,'  did,  on  the 
2l8t  day  of  August,  1845,  certify  that  said  pieitent  ought  to  be 
extended :  Now,  therefore,  I,  Edmund  Burke,  Commissioner 
of  Patents,  by  virtue  of  the  power  vested  in  me  by  said  eigh- 
teenth section,  do  renew  and  extend  said  patent,  and  certify 
that  the  same  is  hereby  extended  for  the  term  of  seven  years 
from  and  after  the  expiration  of  the  first  term,  viz.  the  23d 
day  of  August,  1645;  which  certificate  of  the  said  Board  of 
Commissioners,  together  with  this  certificate  of  the  Commis- 
sioner of  Patents,  having  been  duly  entered  of  record  in  the 
Patent-Office,  the  said  patent  now  has  the  same  effect  in  law  as 
though  the  same  had  been  originally  granted  for  the  term  of 
twenty-one  years. 

"  In  testimony  whereof,  I  have  caused  the  seal  of  the  Patent- 
Office  to  be  hereunto  affixed,  this  21st  day  of  August, 
[seal.]     1845. 

"Edmund  Burke,  Commissioner  of  Patents.^ 

It  is  admitted,  that,  for  the  invention  of  the  plaintiff  refer- 
red to  in  the  above-mentioned  specification  as  being  for  **  turn- 
ing short  corners,"  a  patent,  dated  23d  August,  1831,  duly  issued 
to  him,  which,  for  defect  in  specification,  was  surrendered ;  and 
that  another,  in  place  of  it,  issued  to  him,  dated  the  26th  of 
September,  1835,  and  that  said  patent  was  duly  extended  for 
the  term  of  seven  years  from  the  23d  of  August,  1845,  when 
the  term  of  said  original  patent  ended. 

It  is  admitted  that  the  invention  for  "turning  short  comers,** 
as  described  in  the  specification  in  the  patent  of  the  26th  of  Sep- 
tember, 1835,  was  as  follows,  to  wit :  — 

Specijicalion, 

"  The  schedule  referred  to  in  these  letters  patent,  and  making 
part  of  the  same,  containing  a  description,  in  the  words  of 
the  said  James  Stimpson  himself,  of  his  improvement  in  the 
mode  of  turning  short  curves  on  railroads,  for  which  letters 
patent  were  granted,  dated  the  23d  day  of  August,  1831, 
which  letters  patent  are  hereby  cancelled  on  account  of  a 
defective  specification. 

"  To  all  to  whom  these  presents  shalT  come : 

"  Be  it  known  that  I,  James  Stimpson,  of  the  city  and  coun- 
ty of  Baltimore  and  State  of  Maryland,  have  invented  a  new 
and  useful  improvement  in  the  mode  of  turning  short  curves 
upon  railroads  with  railroad  carriages,  particularly  those  round 
the  corners  of  streets,  wharves,  &<3.,  and  that  the  following  is  a 
full  and  exact  description  of  said  invention  of  improvement  a 
invented  or  improved  by  me,  viz.:  — 
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«  I  use  or  apply  the  common  peripheries  of  the  flanches  of 
the  -wheels  for  tne  aforesaid  purpose  in  the  following  man- 
ner. 

^  I  lay  a  flat  Irail,  which,  however,  may  be  grooved,  if  pre- 
ferred, at  the  commencement  of  the  curvature,  and  in  a  posi- 
tion to  be  centrally  under  the  flanches  of  the  wheels  upon  the 
out^  track  of  the  circle,  so  that  no  other  part  of  the  wheels 
which  run  upon  the  outer  circle  of  the  track  rails  shall  touch  or 
bear  upon  the  raib  but  the  peripheries  of  the  flanches,  they 
bearing  the  whole  weight  of  the  load  and  carriage,  while  the 
opposite  wheels  which  run  upon  the  inner  track  of  the  circle, 
are  to  be  run  and  bear  upon  tneir  treads  in  the  usual  way,  and 
their  flanches  run  freely  in  a  groove  or  channel,  which  treads 
are  ordinarily  about  three  inches  in  diameter  less  than  the  pe- 
ripheries of  the  flanches.  Were  the  bearing  surfaces  of  the 
wheels  which  are  in  contact  with  the  rails  while  thus  turning 
the  curve  to  be  connected  by  straight  lines  from  every  poin^ 
there  would  thus  be  formed  the  frustums  of  two  cones  (if  there 
be  four  wheels  and  two  axles  to  the  carriage),  or  if  but  one 
axle  and  two  wheels,  then  but  one  cone ;  which  frustums,  or 
the  wheels  representing  their  extremities,  wiU,  if  the  wheels  are 
thirty  inches  m  diameter,  and  are  coupled  about  three  feet  six 
inches  apart,  turn  a  curve  of  about  sixty  feet  radius  of  the  inner 
track  rail.  The  difference  in  diameter  between  the  flanches  and 
treads  being  as  before  stated,  and  the  tracks  of  the  usual  width, 
the  wheels  coupled  as  stated  would  turn  a  curve  of  a  somewhat 
smaller  radius  if  the  axles  were  not  confined  to  the  carriage, 
and  in  a  parallel  position  with  each  other ;  but  this  being  gen- 
erally deemed  necessary,  the  wheels  run  upon  lines  of  tangents, 
and  those  upon  the  inner  track,  being  as  wide  apart  in  the 
coupling  as  the  outer  ones,  keep  constantly  inclining  the  car- 
riage outwards,  and  thus  <^use  the  carriage  to  tend  to  run 
upon  a  larger  circle  than  the  diflerence  in  diameter  of  the  treads 
and  flanches  would  otherwise  give;  but  the  depth  of  the 
flanches  and  the  couplings  may  be  so  varied  as  to  turn  any 
other  radius  of  a  circle  desired.  What  I  claim  as  my  invention 
or  improvement  is  the  application  of  the  flanches  of  the  wheels 
on  one  side  of  railroad  carriages,  and  of  the  tieads  of  the 
wheels  on  the  other  side,  to  turn  cur/es  upon  railways,  particu- 
larly such  as  turning  the  corners  of  streets,  wharves,  S&c,  in 
cities  and  elsewhere,  operating  upon  the  principle  herein  set 
forth. 

James  Stimpson. 

"  Witnesses,  —  James  EL  Stirpson, 

Geo.  C.  Penniman. 
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^  Whereas,  upon  the  petition  of  Jaxnes  Stimpson  for  an  ex- 
tenaion  of  the  within  patent  granted  to  the  said  Stimpson  oa 
the  23d  day  of  Aogust,  1831,  the  Board  of  Ck>mmi8Bioner8  un- 
der the  eighteenth  section  of  act  of  Congress  approved  the 
4th  day  of  July,  1836,  entitled  <  An  Act  to  promote  the 
progress  of  the  useful  arts,  and  to  repeal  all  acts  and  parts  of 
acts  heretofore  made  for  that  purpose,'  did,  on  the  21st  day  of 
August,  1845,  certify  that  said  patent  ought  to  be  extended : 

^  Now,  therefore,  I,  Edmuna  Burke,  Commissioner  of  Pat- 
ents, by  virtue  of  tiie  power  vested  in  me  by  said  eighteenth 
section,  do  renew  and  extend  said  patent,  and  certify  that  the 
same  is  hereby  extended  for  the  term  of  seven  years  from  and 
after  the  expiration  of  the  first  term,  namelv,  the  23d  day  of 
August,  1845 ;  which  certificate  of  the  said  Board  of  Commis- 
sioners, together  with  this  certificate  of  the  Commissioner  of 
Patents,  having  been  duly  entered  of  record  in  the  Patent-OfiSlce, 
the  said  patent  now  has  the  same  effect  in  law  as  though  the 
same  had  been  originally  granted  for  the  term  of  twenty-one 
years. 

<<  In  testimony  whereof,  I  have  caused  the  seal  of  the  Patent- 
Office  to  be  hereunto  affixed,  this  21st  day  of  August, 
[seal.]     1845. 

^Eduvnd  Burke,  Commissumer  of  PatenU.^^ 

It  is  further  admitted,. that,  before  and  since  the  period  of 
said  extension  of  the  first  above-mentioned  patent,  the  defend- 
ant, a  corporation  created  by  the  General  Assembly  of  Mary- 
land for  the  business  of,  and  engaged  in,  the  transportation  of 
passengers  and  goods  by  railways  belonging  to  it,  did,  upon 
its  railway,  and  as  part  thereof,  in  the  city  of  Baltimore,  and 
at  the  corner  of  two  streets,  to  be  turned  in  the  course  of  said 
transportation,  construct,  and  has  ever  since  kept  up  and  used, 
a  curve  furnished  and  fitted  as  follows,  to  wit:  On  the  inner 
side  of  the  curve  is  placed  a  double  iron  rail  cast  in  one  piece, 
with  the  interval  between  large  enough  to  allow  the  admission 
of  the  flanch  of  the  wheel,  the  rail  on  the  outer  side  being  the 
usual  one  throughout  the  curve,  without  difference  of  any  kind, 
except  that  it  is  curved ;  and  it  is  admitted  that  th^  passage  of 
the  cars  round  the  curve  is  throughout,  and  always  has  been, 
upon  the  treads  of  the  wheels ;  and  these  rail§  were  intended 
and  used  for  the  purpose  of  enabling  the  cars  to  turn  the  curves 
of  the  streets  above  mentioned. 

Upon  this  statement  of  facts,  it  is  submitted  to  the  court  to 
determine  whether  the  defendant,  under  a  just  construction  of 
said  patent  declared  upon,  has  been  guilty  of  any  violation 
thereof.    And  it  is  agreed,  that  if  the  court  shall,  in  the  prem- 
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1868,  be  of  opinion  in  favor  of  the  plaintiff,  judgment  shall 
thereupon  be  rendered  for  the  plaintiff  for  the  damages  laid 
in  the  declaration ;  to  be  released  on  payment  of  such  sum 
as  shall  be  found  for  actual  damages  by  a  jury,  to  be  impan- 
elled by  consent  for  that  purpose,  subject  to  be  increasea  by 
the  court,  according  to  the  act  of  Congress  in  such  case  made 
and  provided. 

The  court  to  render  an  absolute  judgment  for  the  defendant 
if  of  opinion  in  the  premises  with  the  defendant ;  and  either 
party  having  the  right  to  sue  out  a  writ  of  error  from  the  judg- 
ment of  the  court 

It  is  further  agreed,  that  the  railway  above  mentioned  used 
by  the  defendant  is  not  sunk  into  the  ground,  so  as  to  make 
the  top  of  the  rail  on  a  level  with  the  surface,  but  projects 
above  the  surface  the  height  of  the  rail ;  and  that  the  court 
shall  have  the  power  to  draw  all  inferences  from  the  facts  here- 
in stated  which  could  be  drawn  by  a  jury. 

Charles  F.  ALltsr,  PkdnHff^s  Attorney. 
J.  M.  Campbell,  Defendants  Aiiomey* 

The  case  was  argued  by  Mr.  Mayer^  lor  the  plaintiff  in 
error,  and  by  Mr.  Campbell^  for  the  defendant  in  error. 

Mr.  Mayer. 

By  referring  to  the  defendant's  brief,  it  is  perceived  that  the 
right  of  this  court  to  take  cogni2ance  of  this  cause  is  disputed. 
It  is  true,  that  the  determination  of  the  suit  in  the  court  below 
was  upon  a  statement  of  facts,  and  under  an  agreement  that 
the  court  might  draw  inferences  from  the  facts  as  a  jury  might. 
The  statement  was  for  the  purpose  of  bringing  to  the  atten- 
tion of  the  court  what  the  invention  of  the  plaintiff  was,  and 
in  order  that  they  might  compare  the  contrivance  of  the  de- 
fendant with  it.  The  very  agreement  provides  a  reserved  right 
of  review.  The  mere  circumstance,  then,  that  the  court  were 
to  draw  inferences  from  the  facta  as  a  jury  might  do,  does  not 
make  the  judgment  below  irreversibly  final,  and  nuUify  the 
agreement  for  assuring  to  either  party  the  benefit  of  an  appel- 
late review. 

But  if  the  court  should  be  of  opinion  that  by  the  agreement 
they  cannot  consider  the  case,  they  will  not  therefore  affirm 
the  judgment  below  by  dismissing  it,  but  will  send  it  back  as 
in  a  case  of  mistrial 

The  case  of  Prentice  v.  Zane,  8  Howard,  470,  was  disposed 
of  in  a  manner  not  meeting  the  unanimous  approbation  of  this 
court;  and  it  will  not  be  followed  if  6ven  by  discrimination 
any  distinction  can  be  taken  between  this  or  any  other  case 
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and  that  But  that  was  the  case  of  a  special  verdict,  in  which 
th^  jury  found,  not  the  facts,  but  the  tesUmon$^f  and  the  coun- 
sel, not  willing  to  hazard  the  mistakes  of  another  blundering 
jury,  submtttea  the  case  upon  that  testimony  and  the  few  facts 
which  were  found ;  and  this  court  thought  that  it  would  con- 
vert them  into  a  jury  to  require  them  to  find  the  facts  from 
testimony  presented  to  them.  But  if  the  court  below  could 
not  within  its  powers  find  facts,  this  court  will  not  presume 
that  it  did  so ;  but,  on  the  contrary,  that  it  did  not  do  so.  A 
court  does,  however,  in  a  metaphysical  sense,  in  every  case 
make  inferences  from  facts;  and  it  directs  a  jury  to  infer 
irom  facts.  But  here  there  is  no  room  for  inference.  The  facts 
are  all  agreed. 

But  is  it  ^ue,  as  is  assumed  by  the  other  side,  that  the  court 
can  in  no  case  deal  inferentially  with  facts  ?  There  is  such  a 
thing  as  a  demurrer  to  evidence,  which  assumes  all  the  facts 
asserted  on  the  other  side  to  be  true^  and  the  court  infers  firom 
those  facts  as  a  jury  would  do.  The  facts  are  all  admitted  by  the 
demurrer,  and  the  court  deals  with  those  facts.  An  appellate 
court  does  the  same.  The  facts  must,  however,  be  admitted, 
for  there  can  be  no  such  thing  as  a  demurrer  to  evidence  where 
the  testimony  is  contradictory.  3  Pet  36,  96 ;  4  Cranch,  219 ; 
7  Cranch,  565 ;  11  Wheat  171,  320.  Now  in  the  last  case  the 
court  decided  that  it  was  not  a  proper  case  for  demurrer.  The 
question  referred  to  the  cpurt  was  not  one  of  law,  but  of  fact ; 
that  is,  the/ac/5  were  not  admitted  from  which  the  court  vcreie 
to  make  proper  inferences,  but  th^  were  to  deduce  from  the 
testimony  what  the  fiacts  were.  It  is  not,  then,  strictly  true, 
that,  in  the  demarcation  of  the  line  that  separates  the  court 
and  jur^,  it  is  not  the  province,  of  the  court  to  deal  with  facts 
inferenuallv.  And  why  do  you  adopt  the  analogy  to  a  special 
verdict  rather  than  to  a  demurrer  to  evidence,  when  you  come 
to  assijipi  a  place  to  a  <<  case  stated  "  in  the  technical  vocabulary  ? 
The  court  must  look  to  the  facts  to  determine  whether  the  la- 
ventioa  in  the  one  case  is  the  invention  in  the  other  case ;  but 
that  i3  not  finding  facts.  It  is  rnere  construction,  which  the 
judicial  mind  is  always  employed  in  making. 

As' to  the  merits.  Has  the  defendant  infringed  our  patent? 
Now  what  is  the  principle  of  our  invention,  not  as  gathered 
from  a  single  expression  judged  bv  a  meagre  and  carping  crit- 
icism, but  as  taken  from  the  whole  context?  The  courts  say 
that  you  are  to  look  at  the  thing  to  be  done,  the  object  to 
be  accomplished,  and  then  to  the  agency  by  which  it  is  ac- 
complished. 1  Sumner,  482.  The  operative  principle  of  our 
patent  is  the  groove,  by  which  the  cars  are  kept  in  place,  and 
it  makes  no  difference  whether  you  run  them  upon  the  flaach 
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or  npon  the  tread.  Now  the  defendant  claims  to  have  con- 
Btnicted  a  railway  by  the  laying  of  two  pieces  of  rail  with  an 
interval  between  them,  which  answers  to  our  groove.  And  re- 
liance is  placed  upon  the  using  of  one  rail  omv  for  a  groove, 
the  other  rail  being  flat  This,  however,  only  gives  the  defend- 
ant a  less  beneficial  use  of  our  invention.  It  is  but  a  mere 
colorable  variance  from  the  arrangements  of  the  invention, 
whilst  the  principle,  the  characteristic  merit,  is  adopted,  whether 
on  one  or  both  sides  of  the  railway,  and  whether  the  wbeftl 
shall  move  on  the  flanch  or  the  tread.  The  case  from  3  Wash. 
C.  C-  R  applies  with  force,  where  you  take  part  of  an  inven- 
tion, or  accomplish  less  than  the  patentee  proposes. 

Mr.  Mayer  cited  2  Mason,  116;  4  Eng.  Com.  Law  Rep. 
a57;  6  ib.  512  (4  B.  &  A.  550) ;  4  Wash.  C.  C.  R.  68,  703; 
2  Brock.  298. 

Mr.  Campbell^  contra. 

The  first  question  is  whether  this  court  can  exercise  jurisdic- 
tion in  this  case.  Can  this  court  go  out  of  its  province  as  a 
court  of  law,  and  deal  with  other  than  questions  of  law  ?  The 
court  below  had  the  power  to  find  other  facts  by  inference 
than  those  stated,  and  can  this  court,  in  the  absence  of  any 
statement  by  the  court  below  as  to  such  further  facts,  deter- 
mine what  additional  facts,  if  any,  were  or  were  not  before 
the  Circuit  Court?  The  counsel  on  the  other  side  says  that 
the  court  can  examine  questions  of  fact,  and  draw  inferences 
from  facts,  and  that  it  has  been  done  in  case  of  demurrers  to 
evidence.  The  case  of  Prentice  v.  Zane  may  stand,  however, 
with  the  previous  decisions.  In  demurrers  to  evidence,  the  only 
question  is  one  of  law  upon  the  facts  admitted.  And  Judge 
Buller  long  ago  decided,  that  there  was  no  difference  in  prin- 
ciple between  a  demurrer  to  evidence  and  a  special  verdict. 
In  either  case  the  facts  are  found,  and  the  court  is  called  upon 
to  determine  the  law.  But  in  this  case  the  court  is  to  de- 
termine a  mere  question  of  fact  It 'is  to  deduce,  from  a 
comparison  of  the  plaintiff's  claim  with  the  defendant's  claim, 
the  tact  whether  the  one  conflicts  with  the  other.  This  case, 
then,  presents  no  analogy  to  that  of  a  demurrer  to  evidence 
where  all  the  facts  are  admitted. 

As  to  the  merits.  The  reason  that  ordinary  railway  tracks- 
are  an  obstruction  to  common  travelling-carriages  is,  that  it  is 
necessary  that  the  rails  should  be  raised  above  the  surface  of 
the  ground,  because  railroad  wheels  are  constructed  differently 
from  ordinary  wheels  in  having  two  circumferences  of  dif&r 
ent  diameters,  the  smaller  circumference  being  intended  to  rest 
on  the  rail  (and  called  the  tread),  and  the  larger  circumference 
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running  on  the  side  of  the  rail.  Now  the  whole  difference 
between  the  plaintiff's  invention  and  the  common  railway 
track  is,  that  the  one  is  sunk  beneath  the  surface  of  the 
ground,  and  the  qther  not;  the  groove  in  his  case  answering 
the  purpose  of  the  elevation  of  the  rails  in  the  ordinary  rail- 
way. Now  he  does  not  claim  the  groove  alone,  and  it  is  no 
part  of  his  invention ;  but  the  combination  of  the  groove  with 
the  sunken  rails.  The  object  which  he  accomplishes  is,  the 
advantage  of  the  present  form  of  railroad  wheels  wiUiotU  the 
usual  obstruction  to  common  vehicles. 

The  plaintiff's  invention  is  a  combination  of  the  usual  rail 
with  a  groove  on  each  side  of  the  road  for  the  flanch  of  the 
wheel  to  travel  in,  so  laid  as  not  to  rise  above  the  surface. 
He  has  patented  grooves  on  both  sides  of  the  road  in  con- 
nection with  the  sunken  rail.  He  has  patented  grooves  in  com- 
bination, and  not  a  single  groove.  Now  the  defendant  uses  a 
rail  with  one  groove  only,  that  is,  with  a  groove  on  one  side  of 
the  road  only,  and  the  rails,  instead  of  being  sunk  into  the 
ground  even  with  the  surface,  rise  above  the  surface  the  height 
of  the  rail.  The  defendant's  railway  does  not  purport  to  do 
away,  and  does  not  in  fact  do  away,  the  obstruction  which 
it  is  ^e  object  of  the  plaintiff's  invention  to  remove.  The 
combination  is  not  the  same,  and  the  result  is  different  How, 
then,  can  it  be  said  that  the  ope  is  an  infringement  of  the 
other? 

Now  it  is  settled  in  the  case  of  Prouty  v.  Ruggles,  16  Pet 
336,  that,  where  three  things  are  patented  in  combination,  it  is 
DO  infringement  to  use  two  of  them  in  combination  to  produce 
the  same  result 

Mr.  Mayerj  in  conclusion. 

What  we  say  is,  that  the  using  of  one  groove  is  a  mere 
evasion,  a  mere  colorable  claim  to  invention.  If  the  only  ob- 
ject of  our  invention  was  the  mere  sinking  of  the  railway  iu 
order  to  remove  an  obstacle  from  ordinary  vehicles,  why,  we 
should  have  patented  only  the  sinking  of  the  railway.  But 
it  is  not  so.  We  claim  the  sinking  of  the  road  in  connection 
with  the  grooves  for  the  reception  of  the  flanches,  in  order  to 
accomplish  the  safety  of  the  cars,  and  their  being  kept  in  their 
course,  especially  at  turns  and  corners.  It  is  too  narrow  a  view 
which  is  taken  by  the  other  side,  to  consider  the  sinking  of  the 
rails  as  the  whole  of  the  invention,  merely  because  it  describes 
that  as  one  of  its  advantages.  We  maintain  that  Mr..Stirop- 
8on  has  patented  the  grooves,  because  he  could  not  effect  the 
objects  of  street  travel  without  grooves.  It  is  true,  he  describes 
his  railway  as  peculiarly  advantageous  in  the  streets  of  towns 
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and  cities ;  still  he  does  not  confine  it  to  that  The  patent  pro- 
vides for  the  tutrning  of  a  curve  or  corner,  and  this  is  as  much 
A  .part  of  the  claim  as  the  sinking  of  the  raiL  The  arrange- 
ment by  which  this  is  attained,  with  entire  safety  to  the  car 
and  withoat  impeding  the  speed,  is  singularly  beautifuL 

But  it  is  saia  that  this  is  a  combination,  and  if  any  of  the 
parts  are  left  out,  the  combination  is  not  used.  There  is  no 
claim  here  for  a  combination  as  such.  We  know  what  a 
ffroove  is,  and  what  a  flanch  is.  Now  perhaps  the  effect,  name- 
VTy  the  groove'  operating  to  restrain  and  confine  the  flanch  and 
thereby  secure  the  safety  of  the  car,  may  be  produced  as  well 
by  one  groove  as  two.  Still,  the  principle  ot  the  thing  is  the 
same.  But  this  is  not  a  combination.  A  combination  is  the 
union  of  distinct  mechanical  principles,  not  a  mere  duplication 
of  the  BBxae  princi^.  The  case  of  Prouty  v*  Ruggles  was 
that  of  k  plough.  The  whole  of  the  parts  were  patented  as  a 
combination ;  and  by  so  doing  the  patentee  informed  the  world 
that  an}  thing  short  of  the  union  of  all  these  parts  is  not  his 
invention,  xhe  jogging  part  of  the  plough  was  considered  by 
the  court  a  materisu  part  of  the  plaintiff's  invention.  And  the 
defendant,  having  arrived  at  the  same  result  without  the  jog- 
ging, had  not  taken  the  plaintiff's  combination.  But  suppose 
there  had  been  three  josffin^  instead  of  one,  and  the  defend- 
ant had  taken  two,  womd  not  that  have  been  an  infringement  ? 
The  mere  quantum  of  effect,  whether  greater  or  less,  is  not  the 
point 

In  regard  to  the  jurisdiction,  the  court  in  11  Wheaton  says, 
that,  when  the  facts  are  found,  the  court  will  make  inferences 
fiK>m  them  precisely  as  a  jury  would  do.  But  in  the  case  of 
Prentice  v,  Zane  the  facts  were  i^ot  found.  The  testimony 
was  given,  and  the  court  was  left  ip  find  out  the  facts  from  the 
testimony.  Now  here  you  have  all  the  facts.  You  have  the 
plaintiff's  claim,  the  sum,  substance  and  ffist  of  his  invention. 
You  have  also  the  sum  and  substance  of  that  which  we  con- 
sider an  infringement  The  one  can  be -placed  beside  the  other, 
and  it  is  but  a  matter  of  simple  comparison  to  determine 
whether  the  one  is  identical  with  the  other  in  any  of  its  mate- 
rial parts. 

Mr.  Jubdce  DANIEL  delivered  the  opinion  of  the  court 
This  case  comes  before  us  upon  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland. 

The  plaintiff  in  error  instituted  in  the  Circuit  Court  his  ac- 
tion on  the  case  to  recover  of  the  defendant  damages  for  an 
alleged  infringement  of  a  patent  granted  to  the  plaintiff  on  the 
23d  of  August,  1831,  and  subsequently,  under  the  authority  of 

29* 
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the  United  States,  renewed  and  extended  to  him  for  an  addi* 
tional  space  of  seven  years  from  the  expiration  of  the  first 
grant 

On  the  trial  of  this  suit  upon  the  plea  of  not  guilty,  the  par- 
ties by  agreement  submittea  their  cause  to  the  court  upon  a 
case  stated.  The  court,  on  the  case  thus  made  and  submitted, 
gave  judgment  in  favor  of  the  defendant ;  and  to  test  the  cor- 
rectness of  this  judgment  is  the  purpose  of  the  investigation 
now  before  us. 

The  invention  or  improvement  claimed  by  the  picuntiff  in 
error,  and  by  him  alleged  to  have  been  pirated  by  the  defend- 
ant, is  thus  described  in  the  schedule  and  specification  filed 
with  and  made  a  part  of  the  letters  patent: — ^  A  new  and  use- 
ful improvement  in  the  mode  of  forming  and  usin^  cast  or 
wrought  iron  plates  or  rails  for  railroad  carriage- wheeb  to  run 
upon,  more  especially  for  those  to  be  used  on  the  streets  of 
cities,  on  wharves,  and  elsewhere;  and  I  do  hereby  declare, 
that  the  following  is  a  full  and  exact  description  of  my  said 
inventions  or  improvements. 

*'  For  the  purpose  of  carrying  railroads  through  the  streets  of 
towns  or  cities,  or  in  other  situations  where  circumstances  may 
render  it  desirable  that  the  wheels  of  ordinary  carriages  should 
not  be  subjected  to  injury  or  obstruction,  I  so  construct  or  form 
the  rails,  that  the  flanches  of  the  wheels  of  raibroad  cars  or  car- 
riages may  be  received  and  run  within  narrow  grooves  or  chan- 
nel, formed  in  or  by  said  rails,  said  grooves  not  being  suffi- 
ciently wide  to  admit  the  rims  of  the  wheels  of  giffs  or  other 
ordinary  carriages  having  wheels  of  the  narrowest  kind.'' 

A^ter  some  remarks  descriptive  of  the  shape  and  dimensions 
of  the  plates  or  rails,  and  of  th^e  grooves  to  be  used,  the  specifi- 
cation thus  proceeds :  —  "  Should  it  be  preferred  to  use  the  ordi- 
nary flat  wrought-iron  rails,  they  may  be  laid  double,  at  such 
distance  apart  as  to  form  the  proper  channel  for  the  flanch  be- 
tween theiti.  Wrought  plates  may  also  be  formed  in  the  man- 
ner represented  in  figure  7.  This  plate  is  rolled  so  as  to  have 
a  channel  in  it,  which  may  be  one  inch  and  ja  quarter  wide 
at  top,  one  inch  at  bottom,  and  five  eighths  of  an  inch  deep. 
Where  it  is  necessary  to  cross  a  water-gutter  in  the  street,  I 
use  a  cast  Iron  plate  or  plates  to  cross  said  gutter,  the  flanch 
channels  being  in  such  plate  or  plates.  The  whole  surface  be- 
tween the  channels  is  cast  rough,  to  prevent  the  slipping  of  the 
feet  of  horses.  The  aforesaid  cast-iron  plate  is  best  cast  in  one 
piece,  as  it  will  be  stronger  than  if  divided ;  although  of  the 
same  thickness,  it  must  of  coiirse  be  of  a  width  sufficient  for 
the  particular  gutter  to  which  it  is  to  be  applied ;  and  it  should 
be  strengthened  by  ribs  cast  on  the  lower  side.     In  some  cases 
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I  cover  "the  gutters  the  whole  width  of  the  street  with  such 
cast-iron  plates,  and  extend  them  to  some  distance  beyond  the 
curbings.  I  thus  make  a  ffreat  improvement  in  streets  for  the 
ordinary  purposes  of  travel"  Such  being  substantially,  and 
indeed  literally,  as  far  as  it  is  set  forth,  the  descriptive  part  of 
the  plaintiff's  specification,  his  claims  or  the  substance  and  ef- 
fect of  his  alleged  invention  and  improvement,  is  'given  in 
these  words :  — "  What  I  claim  as  constituting  my  invention, 
and  desire  to  secure  by  letters  patent,  is  the  employment  of 
plates  or  rails,  either  of  cast  or  of  wrought  iron,  constructed 
and  operating  upon  the  principle  or  in  tne  manner  herein  de- 
scribed ;  having  narrow  grooves  on  each  side  of  the  track  for 
the  flanches  of  car-wheels  to  run  in,  by  which  they  are  adapted 
to  the  unobstructed  passing  over  them  of  the  various  kinds  of 
common  carriages,  and  to  the  running  of  the  wheels  on  slight 
curves  without  dragging.  I  also  claim,  in  combination  with 
such  grooved  rails  or  tracks,  the  employment  of  plates  of  .cast- 
iron  for  the  covering  and  crossing  of  gutters,  such  plates  being 
constructed  as  described,  and  having  the  necessary  flemchtchan- 
nels  cast  in  them.'' 

It  is  manifest  from  the  description  of  the  plaintiff,  as  given 
both  in  his  specification  and  claim,  that  the  improvement  he 
alleges  to  have  been  made  by  him,  whether  important  or  oth- 
erwise, consists  essentially,  if  not  formally,  in  a  combination. 
His  grooves  for  the  admission  of  the  flanches  of  car-wheels, 
whether  cast  in.  iron  plates  or  produced  by  the  juxtaposition 
of  two  flat  iron  rails,  and  the  rails  themselves,  were  all  of  them 
long  previously  known,  and  long  familiar  in  use ;  and  it  was 
by  an  application  or  combination  of  these  familiar  means  or 
agents  that  he  was  to  accomplish  the  result  proposed,  namely, 
the  unobstructed  passage  of  carriages  over  railroad  tracks  when 
laid  in  streets  or  cities.  The  only  idea  or  design  in  the  plain- 
tiff's description  which  wears  the  semblance  of  originality,  is 
that  of  sinking  or  depressing  these  known  agents  or  materials 
in  combination  to  a  level  with  the  surface  over  which  the  pas- 
sage of  ordinary  carriages  was  to  take  place.  Still,  thesi  agents 
or  materials  were  the  same  well-known  grooves,  the  same  car- 
wheels  and  flanches,  and  the  same  flat  rails,  which  were  to 
constitute  the  means  of  the  plaintiff's  operations.  And  the 
object  of  these  operations,  the  essential  improvement  claimed, 
it  should  be  constantly  borne  in  mind,  is  the  preventing  of  an 
inequality  in  the  surface  of  streets,  forming  an  obstruction  to 
ordinary  carriages,  by  reducihg  the  railroad  track  to  the  same 
plane  with  the  surface  of  the  streets  themselves. 

The  acts  of  the  defendant  complained  of  as  being  an  in- 
fnRgement  of  the  plaintiff's  patent  are  thus  set  out  in  the  case 
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agTjeed  by  the  parties,  viz. :  —  <<  Thati  before  and  since^  the  pe- 
riod of  said  extension  of  the  first  above-mentioned  patent 
the  defendant,  ^  corporation  created  by  the  General  Assembly 
of  Maryland  for  the  business  of,  and  en^^aged  in,  the  trans- 
portation of  i)a8senfi;ers  and  goods  by  railways  belonging  to 
it,  did,  upon  its  ran  way,  and  as  part  thereof,  in  the  city  of 
Baltimore,  and  at  the  corner  of  two  streets  to  be  tamed  in  the 
oonrse  pf  said  transportation,  ponstraot,  and  has  ever  since 
kept  np  and  nsed,  a  curve  furnished  and  fitted  as  follows,  to 
wit :  On  the  inner  side  of  the  curve  is  placed  a  double  iron  rail 
cast  in  one  piece,  and  with  the  interval  between  large  enough 
to  aUow  the  admission  of  the  flanch  of  the  wheel,  the  reil  on 
the  outer  side  being  the  usuetl  one  throughout  the  curve,  with- 
out difference  of  any  kiiid,  except  that  it  is  curved ;  and  it  is 
admitted  that  the  passage  of  the  cars  round  the  curve  is 
throughout,  and  always  nas  been,  upon   the   toeads  of  the 
wheeb ;  and  these  rails  were  intended  and  used  for  the  pijjrpose 
'of  enabling  the  cars  to  turn  the  curves  of  the  streets  above 
mentioned?'     The  mechanism  thus  described  as  used  by  the 
defendant  is,  like  that  contained  in  the  specification  annexed 
to  the  patent  of  the  plaintiff,  evidentiy  a  combioation,  or  an 
application  of  means  or  agencies  previouslv  known.    If  that 
mechanism  can  have  any  claim  to  originality,  it  must  be  in 
the  niodus  or  plan  of  th&t  application,  not  in  the  invention  x>{ 
the  several  parts  of  the  mechanism. 

It  remains,  then,  by  a  comparison  of  these  two  combinations, 
to  ascertain  whether  they  are  the  same,  either  in  form,  or  in  the 
manner  of  their  operation,  or  in  the  results  tiiey  were  designed 
to  accomplish. 

The  combination  claimed  by  the  plaintiff  as  his  improve 
ment  a  nsists.  of  the  use  of  grooves  on  both  sides  of  a  rflLUroad 
track,  a4\d  either  cast  in  iron  plates,  or  made  by  the  parallel  po- 
sition of  double  lines  of  flat  rails,  in  which  grooves  the  flancnes 
only  of  car-wheels  are  to  run,  and  which  are  likewise  to  be  too 
narrow  to  admit  the  wheels  of  carriages  having  the  most  slen- 
der rims  or  felloes;  and  the  whole  of  this  combination  oi 
mechanism  is  to  be  depressed  to  a  plane  exacUy  corresponding 
with  that  of  the  street  in  which  it  may  be  introduced ;  as,  with- 
out this  arrangement,  it  is  obvious  that  the  imobstructed  pas- 
sage of  ordinary  carriages  (the  great  object  in  view)  could 
never  be  attained.  The  machinery  of  the  defendant,  com- 
plained of  as  an  infringement  of  the  plaintiff's  patent,  consbts 
of  a  double  flat  rail  ofcast  iron  placed  on  the  inner  side  of  a 
curve  or  corner  intended  to  be  passed,  and  an  ordinary  flat  raO 
on  the  exterior  line  of  the  same  curve  to  be  passed ;  and  the 
whole  of  this  machinery  is  constructed  on  the  same  plane  with 
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the  general  track  of  the  road,  elevated  to  whatever  point  that 
track  may  be  raised,  and  withoat  regard  to  the  convenience  of 
ordinary  carriages  making  transverse  passages  tlirongh  the 
streets ;  such  facilities  to  ordinary  carriages  being  no  part  of 
the  end  proposed  by  the  defendant  From  this  comparison  of 
the  combinations  in  use  by  the  plaintiff  aifd  the  defendant 
respectively,  and  npop  a  just  constrnction  of  the  plaintiff's 
patent,  the  court,  so  far  firom  regarding  them  as  identical  either 
in  mode,  in  design,  or  in  result,  is  in  all  their  characteristics 
constrained  to  view  them  as  wholly  dissimilar,  and  as  not  con- 
flicting  with  each  other.  The  combination,  therefore,  used  by 
the  defendant,  cannot  be  regarded  as  an  infringement  of  the 
plaintifPs  patent  This  conclusion  is  in  strictest  accordance 
with  the  ruling  of  the  late  Justice  Stor^  at  circuit  in  the  case 
of  Pronty  t;.  Kufi[d|es,  afterwards  confirmed  by  this  court,  as 
wiU  be  seen  in  lo  reters,  341.  In  the  case  just  cited,  the  law 
is  thus  propounded  by  the  Chief  Justice :  ^  The  patent  is  for 
a  combination,  and  the  improvenient  consists  in  arranging  dif- 
ferent portions  of  the  plough,  and  combining  them  together  in 
the  manner  stated  in  the  specification,  for  ti^e  purpose  of  pro- 
ducing a  certain  effect  None  of  the  parts  referred  to  are  new, 
and  none  are  claimed  as  new ;  nor  is  any  portion  of  the  com- 
bination less  than  the  whole  claimed  as  new,  or  stated  to  pro- 
diiice  any  given  result  The  end  in  view  is  proposed  to  be 
accomplished  by  the  union  of  all,  arranged  and  combined 
together  in  the  manner  described ;  and  this  combination,  com- 
posed of  all  the  parts  mentioned  in  the  specification,  and  ar- 
ranged with  reference  to  each  other,  and  to  other  parts  of  the 
plough  in  the  manner  therein  described,  is  stated  to  be  the  im- 
provement^ and  is  the  thing  patented.  The  use  of  any  two  of 
these  parts  onIy,.or  of  two  combined  with  a  third,  which  is  sub- 
stantially different  in  form  or  in  the  manner  of  its  arrangement 
and  connection  with  the  others,  is  therefore  not  the  thing 
patented.  It  is  not  the  same  combination,  if  it  substaotially 
differs  from  it  in  any  of  its  parts."  The  same  doctrine  is  ruled 
in  the  case  of  Carver  v.  Hyde,  16  Peters,  513. 

A  preliminary  question  was  raised  in  the  argument  of  this 
cause,  which,  as  it  is  connected  with  the  practice  in  this  court 
and  in  the  courts  inferior  to  this,  and  has  an  important  bearing 
on  the  convenience  both  of  the  courts  and  the  bar,  is  deserving 
of  consideration.  The  question  alluded  to  is  this :  ^Wbether,  as 
iiiifl  case  is  not  brought  up  either  upon  express  or  specific  ex- 
eeptions  to  the  rulings  of  the  Circuit  Court,  nor  upon  any  de- 
cision of  that  court  upon  a  special  verdict  found  by  the  jury, 
but  comes  before  us  upon  an  agreed  statement  between  the 
parties,  this  court  can  in  this  form  take  cognizance  thereof? 
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And  it  is  insisted  for  the  defendant  in  error,  that,  under  such 
circumstances,  the  writ  of  error  could  not  be  prosecuted.  The 
objection  thus  urged  is  not  one  of  the  first  impression  in  this 
court ;  it  has  been  urged  upon,  and  considered  by,  them  on  a 
former  occasion,  and  must  be  regarded  as  having  been  put  to 
rest* 

This  objection  to  the  jurisdiction  of  the  appellate  court  upon 
a  case  agreed  between  the  parties  in  the  court  below,  had  its 
oriffin,  no  doubt,  in  the  practice  in  the  English  courts,  by 
which  we  are  told  that  the  appellate  tribunal  will  not  take 
cognizance  of  such  a  case,  as  it  will  upon  one  standing  on 
exceptions,  or  on  a  special  verdict 

This  refusal,  however,  so  to  take  cognizance,  will,  upon  ex- 
amination, be  found  to  grow  out  of  the  peculiar  modes  of  pro- 
ceeding in  thie  English  courts,  as  is  shown  by  Mr.  Justice 
Blackstone  in  the  third  volume  of  his  Commentaries,  p.  377,  in 
his  chapter  on  the  trial  by  jury,  in  which  we  find  the  lollowing 
account  of  the  proceeding  in  those  courts*  ^<  Another  meth- 
od," says  this  writer,  ^  of  finding  a  species  of  special  verdict  is, 
when  the  jury  find  a  verdict  generally  for  the  plaintiff,  but 
subject,  nevertheless,  to  the  opinion  of  the  court  above,  ^n  a 
special  case  stated  by  the  counsel  on  both  sides,' with  regard 
to  the  matter  of  law,  which  has  this  advantage  over  a  special 
verdict,  that  it  is  attended  with  much  less  expense,  and  obtains 
a  speedier  decision;  t|ie  postea  being  stayed  in  the  hands  of 
the  officer  of  nisiprius  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  the  defendant,  as  the 
case  may  happen.  But  as  nothing  appears  on  the  record  but 
the  general  verdictj  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  dissatisned  with  the  judgment  of 
the  court  or  judge  upon  the  point  of  law,  which  makes  it  a 
thing  to  be  wished,  that  a  method  could  be  devised  of  either 
lessening  the  expense  of  special  verdicts,  or  else  of  entering  the 
cause  at  length  upon  the  postea"  So,  too,  Mr.  Stephen,  in  his 
Treatise  on  Pleading,  p.  92,  speaking  of  the  practice  in  England 
of  taking  verdicts  subject  to  a  special  case,,  remarks,  <<  that  a 
special  case  is  not  like  a  special  verdict  entered  on  record,  and 
consequently  a  writ  of  error  cannot  be.  brought  pn  this  decis- 
ion." The  Qbjection  now  urged,  and  the  authorities  bearing 
upon  it,  were  pressed  >on  the  attention  of  this  court,  and  con- 
sidered by  them,  in  the  case  of  the  United  States  against  Elia- 
son,  reported  in  16  Peters,  291.  In  that  case  this  court  said : 
<'  It  is  manifest  tiiat  the  reason  why,  according  to  the  practice 
in  the  English  courts,  a  writ  of  error  will  Hot  be  allowed  after 
a  case  agreed,  is  this,  and  this  only,  that  in  those  courts  the 
agreed  case  never  appears  upon,  or  is  made  a  part  of,  the  record, 
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and  therefore  there  is  no  ground  of  error  set  forthi  npon  which 
an  appellate  and  revising  tribunal  can  act  In  the  language 
of  Justice  Blackstone,  nothing  appears  upon  the  record  but  i£e 
general  verdict,  whereby  the  parties  are  precluded  from  the 
benefit  of  a  writ  of  error."  This  Court  goes  on  furttier  to  re- 
mark, that,  <<  by  a  note  to  p.  92  of  Mr.  Stephen's  Treatise,  it  is 
said  to  have  been  enacted  by  the  3d  and  4th  of  William  the 
Fourth,  ch.  42,  that,  where  the  parties  on  issue  joined  can 
agree  on  a  statement  of  facts,  they  niay,  by  order  of  a  judge, 
draw  up  such  statement  in  the  form  of  a  special  case  for  uie 
judgment  of  the  court,  without  proceeding  to  trial  By  the 
settled  practice  anterior  to  thb  statutory  provision,  it  was  in 
the  power  of  the  parties  to  agree  upon  a  statement  of  the  case ; 
it  would  seem  reasonable  and  probable,  therefore,  that  the 
power  given  to  the  judge  (as  an  exercise  of  his  judicial  func- 
tions), to  regulate  the  statement,  was  designed  to  impart  a 
greater  solemnity  and  permanency  to  the  preparation  of  the 
proceeding,  and  to  place  it  in  an  attitude  for  the  action  of  Bomh 
revising  power.  But  should  a  want  of  fsuniliai'ity  with  the 
details  ol  English  practice  induce  the  hazard  of  misapprehen- 
sion of  its  rmes,  or  of  the  reasons  in  which  they  have  their 
origin,  the  decisions  of  our  own  courts,  and  the  long-estab- 
lished practice  of  our  own  country,  are  regarded  as  having  put 
the  point  under  consideration  entirely  at  rest."  The  court 
then,  after  adverting  to  several  decisions  deemed  applicable  to 
the  point,  came  to  the  following  conclusion :  ^'  This  court, 
therefore,  has  no  hesitancy  in  declaring  that  the  point  of 
practice  raised  by  the  defendsmf  s  counsel  jnresents  no  objection 
to  the  regularity  in  the  mode  of  bringing  this  case  before  ii" 
Regarding  the  above  conclusion  as  promotive  both  of  justice 
and  convenience,  we  give  it  our  entire  concurrence ;  and  upon 
the  character,  therefore,  of  the  particular  cause  before  us,  as 
disclosed  in  the  case  agreed  by  the  parties,  we  decide  that 
the  judmient  of  the  Circuit  Comt  be,  and  the  same  is  herebyi 
a&med. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  cour^  that  the*  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  aflirmed,  with  costs. 
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Isaac  Lamdbs,  Plaintiff  in  brrob,  o.  Joshua  B.  Bbaict. 

Where  the  Commissionen  who  acted  ander  the  act  of  CoogreM  passed  on  the  3d  of 
March,  1807,  for  the  adjustment  of  land  titles  in  lilssoari,  decided  in  &Yor  of  a 
daim,  and  issued  a  certificate  accordingly,  this  decision  settled  two  points  ^  namelj, 
first,  that  the  claimant  was  the  proper  person  to  receLve  the  certificate,  axid  second, 
that  the  title  so  confirmed  was  oetter  than  any  other  Spanish  title. 

Bot  between  the  presentation  and  confirmation  of  the  ckim,  the  claimant  had  a 
property  which  was  subject  to  seianre  and  sale  under  execution  according  to  the 
then  laws  of  Missouri ;  and  the  subsequent  confirmation  by  the  Commisaioneri 
will  not  destroy  the  title  held  under  tlie  sheriff's  deed. 

Neither  will  a  patent  subsequently  taken  out  under  the  title  of  the  (original  claimant 
aTCMd  the  sheriff's  deed: 

The  claim  was.  founded  on  a  settlement  for  ten  years  prior  to  the  20th  of  Deceml>er, 
1803 ;  and  in  such  cases  the  decision  of  the  Commissioners  was  final  against  the 
United  States,  and  entitled  the  party  to  a  patent,  winch  gaTC  a  perfect  legal  title, 
and  went  back,  by  relation,  to  the  original  presentation  of  the  petitk>n.  It  oon* 
seqnently  ennnsd  to  the  benefit  of  the  alienee. 

A  patent  was  required  in  cases  of  final  confirmatioDS,  fwmdtd  on  $etdemeni  nghtM; 
before  its  issuance  the  title  was  still  equitable. 

The  original  claimant  being  dead,  a  patent  was  afterwards  issued  to  his  repreaenta- 
tives.  But  an  act  of  Cooeress,  passed  on  the  20th  of  Bfay,  1836,  declared  that,  ia 
iodi  cases,  the  title  should  enure  to  the  benefit  of  the  assignee.  Upon  this  eronnd, 
also,  the  sheriff's  deed  conveyed  a  valid  title  in  preference  to  an  heir  or  deyisae. 
The  patent,  when  issued,  conveyed,  by  virtue  of  this  law,  the  legal  title  to  tha 
iMrson  who  held  the  eouitable  title. 

The  dronmstance,  that  toe  sheriff's  deed  was  not  recorded,  was  qf  no  consequence 
as  between  a  party  daiming  under  that  deed  and  the  devisees  of  the  original 
claimant ;  nor  was  it  of  any  conseouenoe  as  between  the  party  claiming  under 
that  deed  and  an  assignee  of  those  aevisees,  provided  such  assignee  had  notice  of 
the  existence  of  the  dM  from  the  sheriff.  And  an  open  and  notorious  posseaaion 
under  that  deed  was  a  circumstance  from  which  the  jury  might  presume  that  the 
assignee  had  notice,  not  only  of  the  fact  of  possession,  but  ofthe  title  under  which 
it  was  held. 

So,  also,  where  the  lands  of  tiie  deceased  debtor  (the  original  daimant)  were  after- 
wards sold  nnder  a  judgment  against  his  executors  (conformably  to  the  laws  of 
Missouri),  and  afterwaras  acquired  by  the  same  party  who  had  purchased  nnder 
the  first  sheriff's  sale,  a  refusal  of  m  court  bdow  to  instmct  the  jury  that  this 
aale  was  void,  was  correct. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  MissourL 

Isaac  Landes,  a  citizen  of  Kentucky,  brought  an  action  of 
ejectment  in  the  court  below,  at  the  October  term  of  1845| 
against  Joshua  -B.  Brant,  a  citizen  of  Missouri,  to  recover  a  lot 
of  ground  in  the  citr  of  St.  Louis.    Plea,  general  issue. 

At  the  trial  of  the  cause,  the  plaintiff  gave  in  evideace  the 
foUowing  patent:-- 

Patent  to  Glamorgan. 

^  The  United  States  of  America,  to  all  to  iBi4iom  these  psesents 

shall  come,  greeting : 
^  Enow  ye,  that  there  has  been  deposited  in  the  General 
Land  Office  a  certificate  numbered  one  thousand  one  hundred 
and  ninety-threci  of  the  recorder  of  land  titles  at  St  Louifl|| 
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SfiflsOQTi,  whefebr  it  appean  that,  in  pursuance  of  the  sevend 
acts  of  Congress  Kir  the  alajustment  of  titles  and  claims  to  lands, 
Jacques  Cliunorgan,  under  Qabriel  Dodier,  was  confirmed  in  his 
daim  to  a  tract  of  land,  containing  thirtv-four  acres  and  sixty- 
eight  hundredths  of  an  acre,  bounded  ana  described  in  a  survey 
(feted  October  4th,  1826,  as  follows,  to  wit :  beginning  at  a 
stone,  the  northeast  comer  of  survey  number  one  thousand 
four  hundred  and  seventy-three,  of  forbr  arpents,  for  Francis 
Bissonet;  thence  north  tweniy-flve  degrees  and  forty-five 
minutes  east,  two  chains  and  ninety-two  finks,  to  an  old  stone 
in  a  ravine  on  the  east  side  of  Third  Street,  which  stone,  lyinff 
flat  in  said  ravine,  was  reinserted  by  the  depulr  surveyor,  and 
fiom  which  stone  the  southwest  corner  of  a  three-story  brick 
house  (in  block  number  sixty-six)  bears  north  eighty-seven  de- 
grees east;  the  northwest  comer  of  a  brick  house  (in  block 
number  sixty-five,  Barbee's  tavern)  bears  south;  the  north- 
wlBst  comer  of  a  stone  house  (in  block  number  twenty-six, 
Eph.  Town's  .Missouri  hotel)  bears  north  sixty-uine  demeB 
tmrty' minutes  east;  and  a  black  locust,  eight  inches  in  diam- 
eter, bears  north  seventy-three  deffrees  west,  distant  forty-one 
links ;  thence  north  seventy-five  oegrees  twenty  minutes  west 
at  eighty-three  chains  an  old  stone ;  at  one  hundred  chains  an 
old  stones ;  one  hundred  and  twenty  chains  to  an  old  stone,  the 
northwest  comer  of  the  present  survey,  from  which  a  white 
oak,  four  inches  in  diameter,  bears  north  twenty-four  degrees 
west,  distant  sixteen  links ;  a  white  oak,  three  inches  in 
diameter,  bears  north  seventy-five  degrees  east,  distant  eleven 
links ;  and  a  red  oak,  five  inches  in  diameter,  bears  south  forty- 
two  decrees  east,  distant  twenty-two  links;  thence  south 
twenty-five  degrees  forty-five  minutes  west,  two  chains  and 
ninety-seven  links,  to  a  stone,  the  northwest  corner  of  survey 
number  one  thousand  four  hundred  and  seventy-three,  or 
Francis  Bissonet;  thence  south  seveqty-five  degrees  twenty 
minutes  east,  one  hundred  and  twenty  chains,  to  the  place  of 
beginning,  being  in  township  forty-nve  north  of  range  seven 
east  of  me  fifth  principal  meridian,  and  being  designated  as 
survey  number  one  thousand  two  hundred  and  seventy-eight 
in  the  State  of  Missouri  There  is,  therefore,  granted  by  the 
United  States  unto  the  said  Jacques  Glamorgan,  under  Gbbriel 
IXxiier,  and  to*  his  heirs,  the  tract  of  land  above  described.  To 
have  and  to  hold  the  said  tract,  with  the  appurtenances,  unto 
the  said' Jacques  Glamorgan,  under  Gabriel  Dodier,  and  to  his 
heirs  and  assigns  for  ever. 

**  In  testimony  whereof,  I,  James  K.  Polk,  President  of  the 
United  States,  have  caused  these  letters  to  be  made  patent, 
and  the  seal  of  the  -General  Land  Office  to  be  hereunto  affixed. 
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^  Oiven  under  my  hand,  at  the  city  of  Washington,  the  18th 
r  -|  day  of  June,  in  the  year  of  our  Lord  1845,  and  of  the 
I*  '    *''    independence  of  the  United  States  the  sixty-ninth. 

^  By  the  President,  James  K.  Polk. 

By  J.  Knox  Walker,  Secretary. 

<<  Recorded  Vol  X.  pages  36,  37,  38. 

"  S.  H.  Lauohlin, 
Recorder  of  the  General  Land  Office.^* 

Also  an  extract  from  the  minutes  of  the  Commissioners  to 
decide  land  claims,  &c.,  and  a  record  of  a  confirmation  to 
Jacques  Glamorgan,  as  follows :  — 

<*  Wednesday,  November  13th,  1811.  Board  met;  present, 
John  B.  C.  Lucas,  Clement  B.  Penrose,  and  FVederic  Bates, 
Commissioners.  —  Cer.  1278. 

^  Jacques  Clamorgan,  assignee  of  Esther,  mulattr^ss,  assignee 
of  Joseph  Brazeau,  assignee  of  Gabriel  Dodier,  clcdming  one 
by  40  arpents  of  land,  situate  [on}  little  Prairie,  adjoining  the 
town  of  St  Louis,  produces  a  concession  from  St  Ange  and 
Piernas,  L.  O.,  dated  23d  May,  1772 ;  a  ^nsfer  from  Gabriel 
Dodier  and  Joseph  Brazeau  to  Esther,  dated  4th  November} 
1793 ;  from  Esther  to  claimant,  dated  2d  September,  1794. 

*<  The  Board  grant  to  Jacques  Clamorgan  forty  arpents  of 
land,  under  the  provisions  of  the  second  section  of  the  act  of 
Congress>  entitled  <An  Act  respecting  claims  to  Istnd,'  an^ 
/passed  3d  March,  1807,  and  order  that  the  6ame  be  surveyed 
conformal^ly  to  the  metes  and  bounds  contained  in  the  report 
of  a  survey  made  for  said  Dodier,  and  found  in  Livre  Terrien, 
No.  2,  folio  15.     Survey  at  expense  of  the  United  States. 

<<  Board  adjourned  till  to-morrow,  nine  o'clock,  A.  M.  John 
B.  C.  Lucas,  Clement  B.  Penrose,  Trederic  Bates. 

"  Recorder's  Office,  St  Louis,  Missouri,  December  1st,  1846. 
I  do  certify  the  above  to  have  been  truly  transcribed  from  book 
No.  5^  oAbe  Commissioners'  minutes,  pages  398, 406,  and  407, 
as  the  sameuremains  of  record  in  this  office. 

"  LoREN  Spencer, 
K  SL  Recorder  of  Land  Titles  in  the  §tale  of  Missouri^ 

^  LouisUma.  —  Commissioners'  Certificate^  No.  1278. 

<<  We,  the  undersigned.  Commissioners  for  adjusting  the  titles 
and  claims  to  land  in  the  Territory  of  Louisiana,  have  decided 
that  Jacques  Clamor^n,  claiming  under  Gabriel  Dodier,  orifi;i- 
nal  claimant,  is  entitled  to  a  patent  imder  the  provisions  of  the 
second  section  of  the  act  of  Congress,  entitled  *  An  Act  respect- 
ing claims  to  land  in  the  Territories  of  Orleans  and  Louisiana,' 


DECEMBER  TERM,  1850.  351 

LftndeB   v.  Brant 

passed  the  3d  oif  March,  1807,  for  forty  arpents  of  land,  situate 
m  the  District  of  St.  Louis,  Little  Prairie,  adjoining  the  town 
of  St.  Louis,  by  virtue  of  ten  consecutive  years'  possession,  prior 
to  the  20th  December,  1803,  and  order  that  the  same  be  sur- 
veyed conformably  to  the  metes  and  bounds  established  in  the 
report  of  a  survey  made  for  said  Gabriel  Dodier,  and  found  in 
Livre  Terrien,  No.  2,  folio  15.  John  B.  C.  Lucas^  Clement  B. 
Penrose,  Frederic  Bates. 

"Recorder's  Office,  St  Louis,  24th  Februarv,  1847.  The 
above  is  a  correct  copy  of  originsil  certificate  No.  1278,  on  file 
in  this  officer,  issued  by  the  board  of  United  States  Commis- 
sioners therein  designated,  for  ascertaining  and  adjusting  the 
tities  and  claims  to  land  in  the  '[territory  of  Louisiana. 

"LoREN  Spencer, 
U.  8.  Recorder  of  Land  Titles  in  the  State  of  Missouri.^ 

Also  a  certified  extract  from  the  registry  of  patent  certificateS| 
containing  the  date  (February  10th,  lb45)  and  the  number 
(1193)  of  the  certificate  issued  to  Clamor^em,  together  "with  a 
copy  of  survey  made  in  October,  1826. 

The  plaintiff  also  gave  in  evidence  the  last  will  and  testa- 
ment of  Jacques  Clamorgan,  dated  31st  October,  1814,  and  ad- 
mitted ta  probate  on  the  7tb  of  November,  1814,  in  which,  after 
the  payment  of  his  debts  and  the  distribution  of  150  piastres 
to  the  poor,  he  devised  all  his  estate  to  his  natural  children,  St. 
Eutrope,  Apoline,  Cyprien  Martial,  and  Maximin,  to  be  divided 
into  five  equal  parts,  of  which  Maximin  was  to  have  two  parts 
and  each  of  the  others  one  part 

Also  the  last  will  and  testament  of  Cyprien  Martial  Clamor- 
gan, dated  27th  February,  1827,  and  admitted  to  probate  on 
tiie  27th  of  May,  1827,  in  which  he  devises  two  lots  of  ground, 
situate  in  block  No.  26  in  the  city  of  St  Louis,  to  Henry  Cla- 
morgan, second  natural  son  of  his  natural  sister,  Apoline  Cla- 
morgan, and  a  lot  in  the  same  block  to  Louis  and  Louisa, 
infant  children  of  said  Apoline*,  jointly ;  also  all  the  interest  or 
estate  which  he  might  be  entitled  to  in  any  lands  in  the  State 
of  Missouri  to  his  sister  Apoline  and  her  children,  Louis,  Hen- 
ry, and  Louisa,  and  the  survivor  of  them. 

Also  the  last  will  and  testament  of  Apoline  Clamorgan,  dated 
the  11th  day  of  April,  1830,  and  admitted  to  probate  on  the  12th 
day  of  May,  1830,  wherein  she  devises  to  Louis  and  Louisa, 
and  such  other  children  as  might  be  born  to  her,  all  her  interest 
and  estate  in  a  lot  one  hundred  and  twenty  feet  front  by  three 
hundred  feet  in  depth  (conveyed  to  St  Eutrope,  Cyprien  Mar- 
tial, and  the  testatrix,  by  Joseph  Brazeau  for  Jacques  Clamor- 
gan), being  in  block  No.  25  in  the  city  of  St  Louis ;  likewise 
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any  interest  oi  estate  she  might  have  in  any  other  lands  in  the 
State  of  Missouri  to  her  children. 

The  plaintiff  also  gave  in  evidence  a  deed  bearing  date  the 
28th  day  of  April,  1845,  from  Lonis  and  Henry  Glamorgan  to 
the  plaintiff  and  one  Fidelio  C.  Sharp,  conveying  all  the  inter- 
est (except  an  undivided  fourth)  which  they  might  have  under 
any  patent  to  be  issued  by  the  United  States  upon  the  certifi- 
cate  of  confirmation  dated  November  13th,  1811,  to  Jacques 
Glamorgan. 

It  was  admitted^  on  behalf  of  the  defendant,  that,  at  the  time 
of  the  institution  of  this  suit,  he  was  la  possession  of  a  part  of 
the  premises  described  and  embraced  ih  the  plaintiff's  declara- 
tion, to  wit,  a  lot  in  the  city  of  St.  Louis,  fronting  one  hundred 
and  eleven  feet  six  inches  on  Washington  Avenue,  and  running 
back  north  one  hundred  and  fift^-two  feet  in  depth,  bor  nded 
on  the  south  by  Washington  Avenue  and  on  the  west  by 
Fourth  Street ;  and  that  the  said  lot  is  embraced  in  the  confirm 
mation,  survev,  and  patent  read  in  evidence  by  the  plaintLB^ 
being  part  of  that  forty  arpent  tract,  which  tract  is  bounded 
south  by  the  centre  of  Washington  Avenue. 

It  was  proven,  on  the  part  of  the  plaintiff,  that  it  was  reported 
and  believed  by  the  near  relatives  and  friends  of  St  Eutrope 
and  Maximin,  that  they  died  many  years  ago,  the  former  leav- 
ing a  wife,  but  no  children,  the  latter  having  never  been  mar- 
ried, and  both  having  died  intestate. 

That  Cypirien  Martial  died  in  the  year  1826  or  1827,  and 
that  ApoUne  died  in  1829  or  1830 ;  that  Apoline  left  four  chil- 
dren at  her  death,  to  wit,  Louis,  Henry,  Louisa,  and  Cyprien ; 
that  Louisa  died  in  1833  or  1834,  being  then  only  seven  or 
eiglit  years  old;  that  Louis,  Henry,  and  Cyprien,  her  remain- 
ing children,  are  yet  living ;  that  Apoline  med  a  few  days  be- 
fore the  birth  of  her  son  Cyprien ;  that  Apoline  was  never 
married,  and  her  children  were  illegitimate  ;  that  CyprieUi 
Martial,  and  Apoline  were  mulattoes. 

It  was  admitted  on  the  part  of  plaintiff  and  defendant,  that 
Jacques  Glamorgan  died  between  the  date  and  probate  of  hia 
will,  as  read  in  evidence  by  the  plaintiff. 

The  defendant  gave  in  evidenpe  a  transcript  of  a  record  of 
the  General  Court  of  the  Territory  of  Louisiana,  in  the  case  of 
Gregoire  Sarpy,  Executor  of  Antoine  Eeihl,  v.  Jacques  Glamor- 
gan. In  this  transcript  no  return  appeared  upon  the  summons. 
The  judgment  was  rendered  16th  May,  1808,  and  commenced 
with  the  usual  form,  "  And  now  at  this  day  com©  the  parties 
aforesaid,  by  their  attorneys,"  &c.  Execution  was  taken  out 
and  levied  on  the  interest  of  Glamorgan  in  a  certain  lot  of  land 
one  arpent  front  by  forty  arpents  in  depth  (being  that  now  in 
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controve!i!By),  and  the  same  was  sold  at  public  amotion  by  Jere- 
miah Ck>nnor,  the  sheriff,  to  Alexander  McNair,  and  a  sheriff's 
deed  given  therefor,  bearing  date  the  8th  day  of  Jnly,  180& 

Also  a  transcript  of  a  record  of  the  Circnit  Coxxit  of  St. 
Lonis  County,  in  tiie  case  of  Bufos  Easton  t;.  Jacques  Glamor- 
gan's Executors,  setting  out  a  judgment  against  ilie  defendants, 
and  an  execution  thereon,  and  a  sale  and  deed  by  John  K. 
Walker,  sheriff  to  John  O'Fallon  and  Jesse  O.  LindeQ,  after 
the  following  advertisement : — 

«  AdveriisemefU. — Steriff't  Sale. 

^  By  virtue  of  a  writ  of  execution  issued  from  tiie  clerk's 
office  of  the  Circuit  Court  of  St  Louis  County,  and  to  me  di- 
rected,  in  fiivor  of  Bufus  Easton,  against  Jacaues  Glamorgan's 
executors,  I  have  levied  upon,  and  vnil  sell  for  cash  to  the 
highest  bidder,  at  the  court-nouse  door  in  Si  Louis,  on  Thurs- 
day, the  27th  day  of  July  instant,  between  the  hours  of  nine 
and  five,  all  the  rk[ht,  title,  claim,  interest,  estate,  and  property, 
that  was  of  said  Glamorgan  at  the  time  of  his  death,  m  and  to 
a  piece  or  parcel  of  land,  containing  one  arpent  in  front  by  forty 
arpents  in  depth,  and  bounded  on  the  eastern  end  by  a  fence 
formerly  made  to  defend  the  crops  of  the  inhabitants  of  St. 
Louis  aminst  the  animals  or  beasts ;  on  the  north  by  land  of 
Tayon  (Pdre)  ;  on  the  western  end  by  the  king's  domain  or  va- 
cant land ;  and  on  the  south  by  the  highway  which  leads  to 
the  village  of  St.  Charles ;  it  being  the  same  lot  of  forty  arpents 
acquired  by  said  Glamorgan  of  Gbbriel  Dodier,  by  deed  bear- 
ing date  Ivovember  4th,  1793.  The  boundaries,  as  above  set 
forth,  are  the  same  as  given  in  said  deed.  Sold  to  satisfy  said 
execution  and  costs.    St  Louis,  July  1st,  1826. 

"John  K.  Walker,  Sheriff:^ 

To  the  admission  of  both  these  records  the  plaintiff  objected, 
and,  upon  the  objection  being  overruled,  excepted. 

Defendant  then  read  in  evidence  the  following  documents, 
to  wit:  —  1st  A  deed  from  Alexander  McNair  and  wife  to 
Jeremiah  Connor.  2d.  A  copy  made  by  the  Spanbh  Lieuten- 
ant-Governor of  a  deed  from  Dodier  to  Esther,  with  a  deed 
from  Esther  to  William  G.  Carr  indorsed  thereon;  and  3d. 
A  deed  from  William  G.  Carr  and  wife  to  Jeremiah  Connor, 
also  indorsed  on  such  Spanish  copy.  4th.  A  deed  from  Jere- 
miah Gonndr  to  George  F.  Sfrother.  5th.  A  deed  from  George 
F.  Strother  to  James  D.  Earl.  6th.  A  mortgage  from  James 
D.  Earl  to  Sullivan  Blood.  7th.  A  deed  of  release  from  James 
D.  Earl  to  Sullivan  Blood.  8th.  A  deed  from  George  F.  Stroth- 
er and  wife  to  Thomas  H.  Benton  and  Thomas  Biddle,  in 
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trust,  &c.  9th.  A  deed  from  Thomas  H.  Benton  and  Thomas 
Blddle,  and  Luke  E.  Lawless  and  wife,  to  Sullivan  Blood 
lOtb.  A  deed  from  Sullivan  Blood  and  wife  to  the  defendant 

It  was  in  evidence  that  Jeremiah  Connor  had  inclosed  the 
Dodier  lot  soon  after  the  change  of  government.  That  Gla- 
morgan went  to  Mexico  in  1806,  and  returned  in  1808  or  1809. 
There  were  also  in  evidence  three  deeds  of  emancipation  from 
Jacques  Glamorgan  to  his  four  children,  St  Eutrope,  Gyprien 
Martial,  Apoline,  and  Maximin,  all  dated  16th  September, 
1809,  in  which  it  was  recited  that  St  Eutrope  was  bom  in. 
April,  1799 ;  Apoline  on  the  7th  of  Februiuy,  1803 ;  Gyprien 
Msirtial  on  the  10th  of  June,  1803 ;  and  Maximin  in  the  begin- 
ning of  the  year  1807. 

The  following  instructions  were  asked  for  by  the  plaintiff  :— 

1.  That  the  legal  effect  of  the  patent  and  confirmation  read 
in  evidence  by^  the  plaintiff  was  to  vest  the  legal  tide  to  the 
premises  therein  mentioned  in  Jacques  Glamorgan,  the  paten- 
tee, if  living  at  the  date  of  thQ  patent,  and  if  not  living,  then 
in  his  heirs,  devisees,  or  assignees,  in  the  same  manner  as  if 
the  patent  had  issued  in  the  lifetime  of  said  Glamorgan.    Given. 

2.  That,  prior  to  the  confirmation  read  in  evidence  by  tne 

Elaintiff,  the  legal  title  to  the  premises  embraced  in  said  con- 
rmation  was  m  the  government  of  the  United  States,  and 
that  the  confirmation,  survey,  and  patent  read  in  evidence  by 
the  plaintiff  were  effectual  to  vest  the  legal  titie  to  said  prem- 
ises m  J&cques  Glamorgan,  his  heirs,  devisees,  or  assignees. 
Given. 

3.  That  the  judgment  read  in  evidence  by  the  defendant 
in  favor  of  Gregoire  Sarpy,  executor  of  Antoine  Reihle,  to 
the  use  of  Mildrum  and  Parks,  against  Jacques  Glamorgan, 
was  null  and  void,  and  the  sale  made  by  the  sheriff  by  virtue 
of  the  execution  issued  thereon,  and  the  aeed  from  said  sheriff 
to  Alexander  McNair,  are  also  null  and  void.     Refused. 

4.  That  the  deed  from  Sheriff  Gonnor  to  Alexander  McNair, 
dated  8th  July,  180S,  and  read  in  evidence  by  the  defendant, 
is  void  for  uncertainty,  and  should  be  dbregarded  by  the  jury. 
Refused. 

6.  That  the  deed  from  Sheriff  Gonnor  to  Alexander  McNair, 
read  in  evidence  by  the  defendant,  is  void  as  to  the  plaintiff, 
unless  he  had  notice  of  said  deed  at  the  date  of  the  deed  from 
Louis  and  Henry  Glamorgan  to  him,  as  read  in  evidence  by 
said  plaintiff.     Refused,  and  No.  5  {posty  p.  357)  given. 

6.  That  the  sale  made  by  John  K.  Walker,  sheriff,  to  O'Fal- 
lon  and  Lindell,  on  27th  July,  1826,  and  the  deed  made  in  pur- 
suance of  said  sale,  dated  10th  August,  1826,  as  read  in  evi- 
dence by  defendant,  are  fraudulent  and  void     Rejected. 
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7.  That  if,  at  the  date  of  the  levy  and  sale  by  Sheriff  Walker 
to  O'Fallon  and  Lindell,  the  premises  levied  upon,  or  a  con- 
siderable portion  thereof,  then  constituted  a  part  of  the  city  of 
St  Louis,  and  had  before  then  been  laid  off  into  blocks  and 
squares,  separated  by  streets  and  alleys,  and  distinctly  marked 
out  by  stones  set  up  at  the  corners,  or  other  visible  bounda^ 
ries,  and  if  some  of  said  lots  or  blocks  had  before  then  been 
'sold  and  conveyed  by  Jeremiah  Connor,  claiming  to  be  the 
proprietor  thereof,  and  if  upon  the  said  lots  or  blocks,  so 
sola,  buildings  and  other  improvements  had  before -then  been 
erected,  then  the  said  levy  and  sale  were  null  and  void.  Re- 
jected. 

8.  That  if  the  premises  levied  upon  by  Sheriff  Walker,  by 
virtue  of  the  execution  in  favor  of  Kufus  Easton,  and  sold  by 
said  sheriff  to  O'Fallon  and  Lindell  for  thirty-three  dollars, 
were  at  the  time  of  said  levy  and  sale  susceptible  of  division 
without  injury  to  the  property,  and  were  at  the  date  of  said 
levy  dnd  sale  worth  five  thousand,  dollars  or  more,  then  the 
said  sale  is  fraudulent  and  void  in  law.    Refused.. 

9.  That  the  sale  made  by  Sheriff  Walker  to  O'Fallon  and 
Lindell  is  void,  unless  the  ssiid  sheriff  in  his  levy  or  advertise- 
ment, or  in  the  deed  to  said  O'Fallon  and  Lindell,  described 
the  premises  sold  with  reasonable  certainty,  so  that  the  same 
could  have  been  identified  by  the  said  description.    Given. 

10.  That  if  the  premises  in  controversy  are  embraced  by  the 
confirmation  and  patent  read  in  evidence  by  the  plaintiff,  the 
sale  and  conveyance  from  Sheriff  Connor  to  Alexander  McNair, 
read  in  evidence  by  defendant,  were  not  operative  to  convey 
the  legal  title  to  said  McNair,  and  the  said  sale  and  convey- 
ance cannot  prevail  as  against  the  patent  and  confirmation  in 
this  action. 

This  instruction  as  asked  for  is  refused,  for  the  reason  that 
it  involves  confusion ;  we  are  of  opinion  that  the  legal  title 
to  the  premise^  embraced  by  the  sheriff's  deed  was  in  the 
United  States  until  the  patent  issued,  provided  the  deed  covers 
the  land  in.  dispute ;  but  that  the  imperfect  title  owned  by  Qa- 
morran  dia  pass  by  the  sheriff's  deed  made  by  Connor  to 
McNair,  8th  July,  1808 ;  and  that  neither  the  act  of  confirma- 
tion by  the  Board  of  Commissioners  in  1811,  nor  the  issuance 
of  the  patent  in  1845,  defeated  the  title  made  by  Sheriff  Con- 
nor in  1808;  and  so  the  jury  are  instructed. 

11.  That  the  deed  from  Gabriel  Dodier  to  Esther,  and  the 
deed  from  Esther  to  William  C.  Carr,  and  the  deed  from  Wil- 
liam C.  Carr  to  Jeremiah  Connor,  read  in  evidence  by  defend- 
ant, did  not  at  the  date  of  the  said  last-mentioned  deed  vest 
in  the  said  Connor  any  title  to  the  premises  in  dispute  which. 
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can  prevail  in  this  action;  provided  the  same  premises  had  be- 
fore then  been  confirmed  to  Jacques.  Clamorgani  and  have  since 
been  patented  to  him  by  the  government  of  tiie  United  States. 
Given. 

13.  That  the  possession  by  the  defendant^  or  those  under 
whom  he  claims,  of  the  premises  in  controversy,  in  order  under 
any  circumstances  to  constitute  a  valid  bar  to  the  plaintiff's 
recovery,  must  have  been  an  actual,  adverse,  and  unintenmpted 
possession  for  the  space  of  twenty  years  next  preceding  the  in- 
stitution of  this  suit 

This  instruction  is  ffiven,  although  not  etrictiy  as  asked. 

13.  That  if,  at  the  dates  of  the  sale  and  conveyance  from 
Sheiiff  Connor  to  Alexander  McNair,  read  in  evidence  by  de- 
fendant, the  premises  conveyed  in  said  deed  were  susceptible 
of  a  description  by  which  the  same  might  have  been  identified 
with  reasonable  certainty,  and  if  the  same  were  not  so  de- 
scribed either  in  the  levy  or  sheriff's  deed,  then  the  said  deed 
is  void,  and  vested  no  title  in  McNair. 

This  instruction  involves  one  matter  of  law,  appertaining  to 
the  decision  of  the  court  on  a  motion  heretofore  made  to  reject 
the  sheriff's  deed,  and  overruled ;  and  therefore  the  instraction 
is  refused ;  but  the  jury  are  instructed  that  it  is  their  duty  to 
find  whetlfer  the  land  described  in  the  sheriff's  deed  is  the  land 
in  dispute  in  this  action,  and  the  same  land  that  was  confirmed 
to  Jacques  Glamorgan ;  and  if  the  land  in  dispute  is  not  the 
same  land  conveyed  by  the  sheriff's  deed  and  confirmed  as 
aforesaid,  then  said  deed  cannot  furnish  a  defence  to  this  de- 
fendant 

14.  That  if,  at  the  date  of  the  levy  and  sale  by  Sheriff  Con- 
nor to  Alexander  McNair,  read  in  evidence  by  defendant,  Jac- 
ques Clamorgan  owned  two  tracts  of  land,  each  of  them  con- 
taining one  arpent  in  front  by  forty  in  depth,  both  situated  in 
the  Little  Prairie  and  adjoining  the  then  town  of  St  Louis, 
then  the  deed  from  Sheriff  Connor  to  Alexander  McNaijf,  read 
in  evidence  by  defendant,  is  void  for  uncertainty. 

This  instruction  is  refused,  because  there  was  no  legal  evi- 
dence given  to  the  jury,  either  proving,  or  tending  to  prove, 
that  on  the  8th  of  July,  1808,  Jacques  Clamorgan  was  the 
owner  of  two  such  tracts  of  land. 

15.  That  the  execution  in  favor  of  Rufus  Easton  against 
the  executors  of  Jacques  Clamorgan,  dated  the  3d  day  of  April, 
1826,  and  read  in  evidence  by  the  defendant,  and  all  the  pro- 
ceedings of  the  sheriff  under  and  by  virtue  of  that  execution, 
are  null  and  void.     Refused. 

16.  If  the  jury  find  from  the  evidence  that  the  boundaries 
described  in  the  deed  from  John  K.  Walker,  sheriff,  to  John 
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O'Fallon  and  Jesse  O.  Ldndell,  ffiven  in  evidence  by  the  de» 
fendanti  were  not|  at  the  time  of  the  sale  by  the  said  sheiiffi 
the  true  boundaries  of  the  tract  of  one  by  forty  arpents  that 
had  been  confirmed  to  Jacques  Glamorgan)  as  mentioned  in 
the  certificate  and  record  of  confirmation  given  in  evidence  by 
the  plaintiff,  and  that  the  same  has  not  been  bounded  in  the 
manner  stated  in  said  deed  for  a  period  of  more  than  twenty 
years,  and  that  the  deed  referred  to  in  the  said  description  con- 
tained in  said  sheriiTs  deed,  as  the  6ne  from  which  it  was 
taken,  had  no  existence  in  fact,  then  the  said  description  is  in- 
sufficient, and  said  sheriiTs  deed  from  Walker  is  void ;  unless 
the  jury  shall  find  from  the  evidence,  that  the  said  tract  of  one 
by  foTiy^  arpents  was  generally  known  in  the  community  at  the 
date  of  said  sale  by  the  description  ^ven  in  said  deed 

This  instruction  is  refused,  and  the  jury  instructed  instead 
thereof,  that  they  must  find  the  land  in  dispute  was  covered  by 
Sheriff  Walker's  deed  to  O'Fallon  and  Lindell,  before  that  deed 
can  avail  the  defendant  as  an  outstanding  titie. 

17/  That  the  deed,  given  in  evidence  by  the  defendant,  from 
Jeremiah  Ck>nnor,  sheriff,  to  Alexander  McNair,  conveyed  no 
titie  to  said  McNair  to  the  tract  of  one  by  forty  arpents  men- 
tioned in  the  confirmation  of  the  Board  of  Commissioners  of 
date  November  13th,  1811,  given  in  evidence  by  the  plain- 
tiff    Refused. 

And  thereupon  the  court  gave,  the  1st,  2d,  9th,  11th,  and  12th 
instructions,  and  refused  to  give  the  remednder,  but  in  place  of 
the  6th  gave  the  following :  —         ^ 

6.  The  unrefi^istered  deed  made  by  Sheriff -Connor  to  McNair 
on  the  8th  of  .mly,  1808,  was  valid,  as  between  Clamorgan,  the 
execution  debtor,  and  McNair,  the  purchaser ;  and  equauy  so  as 
against  the  devisees  of  Clamorgan,  without  being  recorded. 
But  it  was  not  valid  as  against  a  purchaser  of  the  same  prem- 
ises from  Clamorflan's  devisees,  who  purchased  for  a  valuable 
consideration,  and  without  notice  of  the  existence  of  the  dec^ 
ofl808. 

The  deed  on  which  the  plaintiff  relies  was  made  in  April. 
1845,  and  if  the  plaintiff  then  had  actual  notice  of  the  deed  ot 
1808,  it  was  valia  also  as  to  him,  without  having  been  recorded. 
And  if  the  jury  find  that  the  defendant  Brant  was  in  the  open 
and  notorious  possession  and  occupation  of  the  premises  when 
the  deed  of  1845  was  made,  and  had  been  so  for  years  before 
that  time,  continuously  holding  under  the  deed  ot  1808,  then 
this  is  evidence  from  which,  connected  with  other  circum- 
stances, the  jury  may  find  that  the  plaintiff  had  actual  notice 
of  the  existence  of  the  deed  of  1808,  when  he  took  his  deed  in 
1845.    And  so  the  jury  are  instructed. 
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And  in  place  of  the  10th,  gave  the  following :  — 
10.  This  instruction,  as  asked  for,  is  refused,  for  the  reason 
that  it  involves  confusion ;  we  are  of  opinion  that  the  legal 
title  to  the  premises  embraced  by  the  sheriff's  deed  was  in  the 
United  States  until  the  patent  issued,  provided  the  deed  covers 
the  land* in  dispute;  but  that  the  imperfect  title  owned  by 
Glamorgan  did  pass  by  the  sheriiF's  deed  made  by  Connor  to 
McNair,  8th  July,  1808 ;  and  that  neither  th^  act  of  confirma- 
tion by  the  Board  of  Commissioners  in  1811,  nor  the  issuance 
of  the  patent  in  1845,  defeated  the  title  made  by  Sheriff  Con- 
nor in  1808,  and  so  the  jury  are  instructed. 

And  in  place  of  the  13th,  gave  the  following :  — 
13.  This  instruction  involves  one  matter  of  law  appertaining 
to  the  decision  of  the  court,  on  a  motion  heretofore  made  to  re- 
ject the  sherifTs  deed,  and  overruled,  ^nd  therefore  the  instruc- 
tion is  refused ;  but  the  jury  are  instructed  that  it  is  their  duty  to 
find  whether  the  land  described  in  the  sheriff's  deed  is  the  land 
in  dispute  in  this  action,  and  the  same  land  that  was  confirmed 
to  Jacques  Glamorgan;  and  if  the  land  in  dispute  is  not  the 
same  land  conveyed  b/  the  sheriff's  deed,  and  confirmed  as 
aforesaid,  then  said  deed  cannot  furnish  a  defence  to  this  de- 
fendant. 

And  in  place  of  the  16th,  gave  the  following :  — 
16.  This  instruction  is  refused,  and  the  jury  instructed  in- 
stead thereof,  that  they  must  find  the  land  in  dispute  was 
covered  by  Sheriff  Walker's  deed  to  O'Fallon  and  Ldndell,  and 
before  that  deed  can  avail  the  defendant  as  an  outstanding 
title. 

To  the  refusal  of  which  several  instructions  as  asked  for,  the 
plaintiff  at  the  time  excepted. 

The  defendant  then  moved  the  court  for  the  following  in- 
structions :  — 

1.  If  the  jury  find  from  the  evidence  that  the  tract  of  land 
sold  and  conveyed  by  Jeremiah  Connor,  sheriff,  to  Alexander 
McNair,  in  I8O0,  as  the  property  of  Jacques  Glamorgan,  is  the 
same  tract  of  land  which  was  claimed  by  said  Glamorgan  be- 
fore the  Board  of  Commissioners,  and  confirmed  to  him,  then 
the  confirmation  to  said  Glamorgan  enures  to  said  Alexander 
McNair  and  those  claiming  under  him.     Given. 

2.  If  the  jury  find  from  the  evidence  that  the  lot  in  dispute 
is  embraced  in  the  tract  of  land  sold  and  conveyed  by  John  K. 
Walker,  sheriff,  to  Jesse  G.  lindell  and  John  O'Fallon,  in 
1826,  by  virtue  of  the  judgment  and  execution  in  favor  of 
Rufus  Easton  against  the  executors  of  Jacques  Glamorgan, 
then  the  plaintiff  is  not  entitled  to  recover.     Given. 

3.  If  the  jury  find  from  the  evidence  that  the  defendant,  and 


DECEMBER   TERM,    1850.  859 


Landes  v.  Brant 


those  under  whom  he  claims,  have  been  in  possession  of  the  lot 
in  controversy  for  twenty  years  consecutively,  prior  to  the  com- 
mencement of  this  suit,  and  since  Apoline  Glamorgan  and 
Cyprien  Martial  Glamorgan,  under  whom  the  plaintiff  claims, 
amved  at  the  age  of  twenty*one  years,  that  such  possession 
was  under  a  claim  of  title  adverse  to  the  plaintiff  and  those 
under  whom  he  claims,  then  the  issue  ought  to  be  found  for 
the  defendant.     Given. 

To  the  giving  of  which  the  plaintiff  objected,  but  the  court 
overruled  the  objection,  and  gave  each  of  said  instructions,  to 
which  the  plaintiff  excepted  at  the  time. 

Verdict  for  plaintiff,  and  judgment  thereon,  upon  which  this 
writ  of  error  was  sued  out 

The  cause  was  argued  by,  Mr.  Bradley^  for  the  pledntiff  in 
error,  and  by  Mr.  Gamble^  for  the  defendant  in  error. 

Mr.  Bradley^  for  the  plaintiff  in  error. 

First  Point  .The  legal  title  being  clearly  in  the  plaintiff,  the 
first  question  arises  under  the  tenth  instruction,  in  which  it  is 
submitted  there  is  errr" 

1st  An  exception  was  reserved  to  the  admissibility  of  this 
deed  in  evidence ;  because  the  record  of  the  cause  is  either  im- 
perfect, or,  if  perfect,  it  shows  the  judgment  is  void. 

It  is  not  an  erroneous  judgment  There  could  be  no  juris- 
diction without  an  appearance.  The  recital  in  the  judgment, 
^  And  now  at  this  day  come  the  parties  aforesaid,  by  their  at- 
torney," &c.,  is  simply  surplusage.  That  could  not  give  life  to 
a  void  act  There  was  no  service  of  process,  no  plea  filed,  no 
appearance  in  person  or  by  attorney,  no  issue,  no  evidence. 
Smith  V.  Ross,  7  Miss.  463;  Hollingsworth  v.  Barbour  and 
others,  4  Peters,  466,  472 ;  Anderson  v.  Miller,  4  Blackf.  417 ; 
Shaefer  v.  Gates,  2  B.  Monroe,  453;  Englehead  v.  Sutton, 
7  How.  (Miss.)  99. 

If  the  judgment  is  void,  it  may  be  objected  to  in  a  collateral 
proceeding.     Campbell  v.  Brown,  6  How.  (Miss.)  230. 

It  was  not  a  judgment  by  confession,  nor  want  of  a  plea. 

Again,  there  is  evidence  to  show  that  J&cques  Glamorgan 
was  not  at  St  Louis  at  the  time  the  writ  issued,  or  between 
that  time  and  the  time  at  which  the  judgment  purports  to  have 
been  entered.  He  left  there  in  1806,  and  returned  in  the  win- 
ter of  1808,  or  spring  of  1809.  The  writ  issued  6th  April,  1808 ; 
judgment,  16th  May,  1808 ;  execution,  6th  June,  sale,  8th  July, 
1808. 

2d.  If  the  judgment  was  valid,  yet  the  deed  was  inoperative 
and  void  as  to  subsequent  bond  fide  creditors  and  purchasers, 
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without  actual  notice,  if  it  was  not  recorded  within  the  time 
prescribed  by  law.  This  is  admitted  in  the  instruction.  Where 
there  is  no  record,  there  must  be  actual  notice.  1  Territorial 
Laws  (Edwards's  Comp.),  p.47,  §  8;  Frothingham  v.  Stocker, 

11  Mo.  B.  3. 

3d.  But  the  court  below  say  further,  if  the  jury  find  the  de- 
fendant Brant  was  in  open  and  notorious  possession  and  oc- 
cupation of  the  premises^  &c.,  ^  then  this  is  eyidence  from 
which,  connected  with  other  circumstances,  the  jury  may  find 
the  plaintiff  had  actual  notice." 

It  is  submitted  that  there  is  error  in  this  last  clause  of  the 
instruction.  Undoubtedly  there  might  be  other  circumstances 
which,  taken  in  connection  with  the  possession,  would  justify 
such  finding,  but  it  was  an  abstract  proposition  eminently 
fitted  to  mislead  the  juiy. 

Second  Point  In  the  plaintiff^s  fifth  and  defendants  first 
instructions,  there  is  error. 

1st.  The  proposition  there  is,  that  the  imperfect  title  held  by 
Glamorgan  before  the  confirmation  was  tmnsferred  by  the 
sheriff's  deed  to  McNair,  and  the  subsequent  confirmation  and 
patent  to  Clamorean  enured  to  the  benefit  of  McNair. 

1.  If  the  impenect  titie  passed  by  that  deed,  the  purchaser 
could  and  ought  to  have  penected  it  before  the  Commissioners. 

12  Peters,  454, 458. 

2.  It  was  property.  Soulard  et  al.  r.  U,  States,  4  Peters, 
511. 

3.  The  decision  of  the  Ck)mmissioners,  confirming  the  claim, 
is  conclusive  as  to  all  parties  having  antecedent  rights.  U. 
States  V,  Percheman,  7  Peters,  86 ;  Strother  v.  Lucas,  12  Peters, 
458 ;  Chouteau  v.  Eckhart,  2  Howard,  357 ;  U.  States  v.  King, 
3  Howard,  787;  Hickey  v.  Stewart,  3  Howard,  759,  760; 
Newman  v.  Lawless,  6  Mo.  R.  290 ;  Mackay  v.  Dillon,  7  Mo.  R. 
13. 

4.  The  deed  is  as  to  Glamorgan  in  invitum.  It  is  without 
covenant  of  any  kind,  and  but  a  conveyance,  a^nst  his  will, 
of  such  title  as  he  then  had.     He  was  not  bound  to  perfect  it. 

5.  A  deed  operates  by  relation,  or  enures  to  the  benefit  of 
another,  only  where  he  who  receives  the  deed  has  led  the  other 
into  an  interest  in  the  property,  and  to  avoid  injury  to  that 
interest  from  events  happening  between  the  creation  of  that 
interest  and  the  execution  of  the  deed,  or  the  first  and  second 
delivery  of  the  deed.  4  Kent's  Com.  454,  455 ;  4  Johns.  230; 
15  Johns.  316 ;  1  Cow.  613. 

6.  If  McNair  had,  under  the  sheriff's  deed,  an  imperfect 
titie,  and  was  bound  to  have  perfected  it,  and  Glamorgan  was 
under  no  obligation  to  have  it  confirmed,  and  afterwwls  pro- 
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onred  a  confirmation  to  himself  in  his  individual  right,  it  vested 
in  him  the  legal  title  and  equitable  interest,  paramount  to  any 
intermediate  equities  created  against  his  wilL 

But  2d.  The  court  refused  to  instruct  the  jury  ttiat  the  deed 
from  the  sheriff  was  void  for  uncertainty  in  the  description  of 
the  property.  It  is  a  sale  under  execution.  Hart  v.  Rector,  7 
Mo.  B.  534,  and  cases  there  cited ;  Evans  v.  Ashley,  8  Mo.  R. 
177 ;  1  J.  J.  Marshall,  33.     See  the  cases  cited. 

Third  Point.  The  plaintiff's  ninth  and  defendant's  second 
instructions  relate  to  the  second  record,  judgment,  execution, 
and  sheriff's  sale.  The  plaintiff  submits  there  is  error  in  these 
instructions,  as  also  in  the  refusal  to  give  the  instructions  re- 
fused.    An  exception  was  reserved  to  this  deed. 

1st.  It  was  a  suit  and  judgment  against  an  executor,  <'  and 
that  b^  have  Lib  execution  against  the  goods  and  chattels, 
lands  and  tenements,  which  were  of  said  Jacques  Glamorgan," 

&C. 

The  execution  follows  the  judgment 

Although  the  judgment  may  be  simply  erroneous,  and  there- 
fore not  now  to  be  called  in  question,  it  cannoVjustify  the  -ex- 
ecution. The  Revised  Code  of  Missouri,  1826,  p.  112,  ^  49, 50, 
pirovides  for  the  classification  of  debts,  and,  p.  diSS,  for  the  clas- 
sification or  marshalling  of  the  assets. 

*  The  personal  estate  should  have  been  first  subjected.  Gant* 
]fs  Lessee  v.  Ewing,  3  Howcud,  707  ;  1  Blackf.  210. 

2d.  If  the  execution  was  properly  issued,  the  deed  did  not 
describe  the  property  with  reasonable,  certainty.  No  deed  from 
Grabriel  Dodier  to  Glamorgan  is  shown  to  help  out  the  defective 
description,  nor  was  there  in  fact  any  such  deed.  See  cases 
above.  Besides,  the  land  had  then  been  laid  off,  divided  into 
blocks  and  squares,  and. lots,  and -streets  and  alleys,  and  the  de- 
scription was  wholly  delusive, 

3d.  The  property  sold  for  $,33  to  satisfy  $27.88,  leaving  a 
surplus  of  $  5.12.  The  property  was  worth  $  10,000,  if  free 
from  encumbrance.  It  was  capable  of  division,  and  was,  in 
fact,  divided.  It  was  evidently,  taken  in  connection  with  the 
previous  sale  under  another  execution,  intended  to  get  up  all 
the  interests  of  all  Glamorgan's  heirs  in  all  bis  property  within 
the  jurisdiction  of  the  court.  Taking  all  the  circumstances  to- 
gether, it  was  strong  evidence  of  fraud,  and  ought  to  have  been 
left  to  the  jury  on  that  ground.  Tiernan  i;.  Wilson,  6  Johns.. 
Ch.  417 ;  4  Granch,  403 ;  18  Johns.  R.  362 ;  6  Wend.  622 ;  3 
Black.  376. 

Fourth  Point  The  instruction  granted  by  the  courts  as  to 
adverse  possession,  left  to  the  jury  a  mixed  question  of  law  and 
fact     The  plaintiff  submits  that  it  is  erroneous. 
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Ist  Because  it  submitted  to  the  jury  to  find  whether  the  pos- 
session was  adverse,  without  qualification. 

The  defendant  claimed  under  the  two  sheriff's  deeds.  If 
those  deeds  were  void,  no  length  of  time  would  create  an  ad- 
verse possession. 

A  sheriff's  deed  which  is  void  for  want  of  jurisdiction  in  the 
court  under  whose  judgment  the  sale  took  place,  is  not  such  a 
conveyance  as  that  a  possession  under  it  will  be  protected  by 
the  stotnte  of  limitations.  Walker  t;.  Turner,  9  Wheat.  541 
-551 ;  Powell's  Lessee  t;.  Harman,  2  Peters,  241 ;  Hoskins  v. 
Helm,  4  Litt  310 ;  Brooks  t;.  Marbury,  11  Wheat  90 ;  9 
Johns.  167';  1  Johns.  157. 

2d.  The  deed  from  Sheriff  Walker  to  O'Fallon  and  Ldndell 
IS  within  twenty  years  of  th^  brining  of  the  suit.  By  claim- 
ing under  that  deed,  the  defendant  is  estopped  to  deny  that  the 
ti&  was  then  in  the  heirs  of  Glamorgan.  14  Johns.  225,  and 
note. 

The  court  had  previously  ruled  these  deeds  to  be  good.  K 
they  were  void,  no  adverse  possession  could  arise.  Yet  the 
whole  question  of  adverse  possession  was  left  to  the  jury. 

Adverse  possession  is  a  le^  idea,  admits  of  a  le^  defi- 
nition, of  legal  distinctions,  and  is  therefore  correctly  laid  down 
to  be  a  question  of  law.  Bradstead  v,  Huntington,  5  Peters, 
402,438. 

The  judge  did  not  define  the  legal  properties  necessary  to 
constitute  an  adverse  possession,  and  the  facts  stated  in  his  in- 
struction do  not  of  themselves  constitute  such  adverse  pos- 
session. 

3d.  The  statute  of  limitations  of  Missouri  cannot  avail  the 
defendant 

1.  The  deed  of  10th  August,  1826,  admits  the  titie  of  plain- 
tiff's ancestor,  and  there  is  no  proof  of  actual  adverse  posses- 
sion for  twenty  years  before,  and  continuously  down  to  suit 
brought 

2.  Louis  and  Henry  Glamorgan,  under  whom  the  plaintiff 
claims,  are  within  the  saving  of  the  statute  of  1818.  Territo- 
rial Laws,  598. 

Finally.  The  plaintiff  maintains,  that,  although  there  may 
have  been  an  equitable  titie  in  the  defendant,  and  under  the 
statutes  of  Missouri  an  action  of  ejectment  may  be  maintained 
on  an  equitable  titie  in  that  State,  yet  such  titie  cannot  prevail 
against  the  legal  titie.  It  is  conceded  that  the  legal  titie  is  in 
the  plaintiff^  and  it  is  insisted  by  defendant  that  it  is  held  in 
trust  for  him.  This  is  an  implied  trust  If  it  exists  at  all,  it 
arises  from  some  wrongful  act  of  the  plaintiff,  or  those  under 
whom  be  claims.    But  it  is  begging  the  question  to  say  the 
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act  was  wrongful,  and  must  enure  to  the .  benefit  of  i4a. 
fendant  It  was  the  object  of  the  commission  to  settle  the 
rights  of  conflicting  claimants.     It  was  entirely  within  the 

!)ower  of  McNair  or  Ck>nnor  to  have  brought  this  question  he* 
ore  them.  The  transactions  were  then  fresh,  and  no  difficulty 
would  have  occurred  in  adjusting  any  controversy  between 
them.  On  these  grounds,  effect  is  given  to  the  confirmation  to 
pass  the  legal  title.  A  conclusive  effect  is  necessarily  given  tc 
such  confirmation,  unless  it  be  in  cases  of  fraud  and  wrong. 

If  there  be  an  equity  in  those  claiming  under  the  said 
judgments,  it  cannot  prevail  in  a  court  of  law  as  against  the 
legal  title ;  and  the  substance  of  the  instructionii  given  by  the 
court  is,  it  is  respectfully  submitted,  wrong  in  Uiat  particular. 
Chouteau  v.  Eckhart,  2  Howard,  375 ;  Hickey  v*  Stewart,  3 
Howard,  750 ;  U.  States  v.  King,  3  Howard,  787 ;  Les  Bois 
V.  Bramell,  4  Howard,  449. 

Mr,  Gamble^  contra, 

Glamorgan  had  filed  his  claim  with  the  Recorder  of  Land 
Titles,  and  the  same  was  pending  before  the  Board  of  Com- 
missioners, prior  to  the  year  1808.  The  fifth  section  of  the  act 
of  Congress  of  the  3d  of  March,  1807  (2  Stat  at  Large,  440), 
had  limited  the  time  for  the  exhibition  of  claims  to  the  1st  of 
July,  1808.  There  was  no  mode  provided  by  law  for  substi- 
tuting  for  the  claimant  an  heir,  devisee,  or  assignee,  who  had 
acquired  the  right  of  the  claimant  after  his  claim  was  filed. 
Clamor^n  claimed  to  be  the  legal  representative  of  Qabriel 
Dodier,  by  purchase  from  Esther,  who  purchased  from  Brazeat^ 
who  purchased  from  Dodier,  the  original  grantee.  In  July, 
1808,  the  sheriff,  under  execution,  sold  the  interest  of  Clamor- 
gan  in  the  land,  and  executed  his  deed  to  McNair,  the  pur- 
chaser. The  thing  itself,  so  filed,  in  which  Clamorgan  claimed 
an  interest,  whilst  it  was  subjudice^  was  sold ;  and  his  interest, 
as  it  then  existed,  was  sold,  namely,  a  Spanish  claim  which 
had  been  filed.  The  sheriff's  deed  is  declared  by  the  law  un- 
der which  it  was  made  to  be  effectual  <^  to  pass  to  the  pur- 
chaser all  the  estate  and  interest  which  the  debtor  had,  or 
might  lawfully  part  with,  in  the  land,  at  the  time  the  judgment 
was  obtained."  Edwards's  Territorial  Laws,  p.  121,  §  45.  The 
purchaser  at  sheriff's  sale  held  a  conveyance  which  was  as 
operative  to  pass  Clamorgap's  interest  in  the  land,  as  any  in- 
strument which  Clamorgan  himself  could  have  made.  He  was 
by  that  deed  constituted  the  sole  representative  of  Qabriel  Do- 
dier, the  original  grantee  of  the  land. 

As  to  the  objection  of  want  of  an  appearance,  the  Supreme 
Court  of  Missouri  have  decided  that  hardly  any  state  of  cir- 
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cumstancea  would  justify  them  to  set  aside  a  sheriff's  sale, 
where  possession  had  fouowed  the  deed.  Tindell  v.  Bank,  4 
Mo.  R.  228 ;  Landis  v.  Perkins,  12  Mo.  R.  254 ;  Day  v.  Kerr, 
7  Mo.  R.  426.  It  is  then  the  settled  law  of  Missouri,  that,  un- 
der the  recital  contained  in  this  judgment,  the  defendant  will 
be  held  to  have  appeared.  No  matter  whether  Glamorgan  was 
in  Mexico  or  not 

If  we  look  to  the  practice  under  the  Spanish  authorities,  and 
since,  we  shall  find  that  these  claims  were  not  a  contingent  in- 
terest separate  from  the  estate,  (as  was  the  case  in  Blanchard 
V.  Brooks,  12  Pick.  52,)  but  were  a  present  existing  intere;3t 
in  the  land,  and  were  susceptible  of  transfer  and  every  form  of 
conveyance.  And  in  whatever  form  the  claimant's  interest  was 
conveyed,  his  claim  to  the  confirmation  was  conveyed. 

It  is  said  that  the  purchaser  should  have  filed  his  sheriff's 
deed  with  the  Board,  and  claimed  the  confirmation  to  himself. 
But  this  could  not  be  done.  The  law  limited  the  time  within 
which  claims  could  be  filed.  That  time  had  passed  before  this 
sale  was  made. 

The  patent  which  conveyed  the  legal  title,  being  issued 
in  the  name  of  Glamorgan,  who  was  then  dead,  passed  the 
legal  title  to  the  person  who  was  then  the  holder  of  the  equita- 
ble title  previously  in  Glamorgan,  and  the  purchaser  of  that 
equitable  title  would  take  the  legal  title,  under  the  patent,  in 
preference  to  a  devisee  of  Glamorgan.  5  Stat  at  Large,  31 ; 
Act  of  3d  March,  1807  (2  Stat  at  Large,  440). 

The  language  of  the  Gommissioners  has  probably  induced 
misapprehension.  They  "grant,"  &c.,  although  they  had  no 
power  to  grant  The  acts  of  Gongress  make  the  grant,  and 
the  Gommissioners  were  only  to  ascertain,  by  rules  of  evidence, 
whether  the  claim  was  a  valid  one,  according  to  the  laws  of 
Gongress. 

The  language,  then,  which  may  be  employed  by. the  Board, 
does  not,  in  any  manner,  affect  the  operation  of  the  confirma- 
tion. If  the  words  in  this  case  had  been,  "  the  claim  filed  by 
Jacques  Glamorgan  is  confirmed,"  or,  "  the  Board  are  of  opin- 
ion that  the  claim  filed  by  Jacques  Glamorgan  is  a  valid  claim," 
the  effect  would  have  been  precisely  the  same  as  is  produced 
by  the  language  actually  employed,  "  the  Board  grant  to  Jac- 
ques Glamorgan,"  &c. 

The  doctrine  of  relation  applies  here  with  all  its  force. .  The 
Gommissioners  act  upon  the  claim  as  filed.  They  act  upon  it 
as  it  was  when  filed.  The  Gommissioners  in  this  case  having 
to  decide  upon  claims  throughout  what  is  now  Missouri,  Iowa, 
and  Wisconsin,  the  adjudication  would  necessarily  be  long  de- 
layed, and  would  present  just  such  a  case  as  would  make  the 
doctrine  of  relation  applicable. 
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A  jadgment  relates  to  the  first  day  of  the  term  at  which  it4s 
rendered.  A  deed  executed  in  pursuance  of  an  agreement  to 
convey  may  relate  back  to  the  time  of  the  contract  Jackson  v* 
Bard,  4  Jonns.  230.  A  sheriff 's  deed  relates  back  to  the  day 
of  sale.  Jackson  v.  Dickinson,  15  Johns.  309 ;  Bovd  v.  Long- 
worth,  11  Ohio,  235.  An  acknowledgment  of  a  aeed  rektes 
back  to  the  time  of  its  execution.  8  Ham.  87.  So  the  confir* 
mation  telatcb  back  to  the  filing  of  the  claim. 

As  to  the  objection  that  the  lands  ought  not  to  have  been 
sold  before  the  goods  and  chattels.  How  can  that  be  inquired 
into  collaterally  in  the  case  of  a  sheriff's  sale  ?  What  has  the 
purchaser  to  do  with  the  question  wkether  the  sheriff  has  made 

? roper  search  for  goods  and  chattels  before  he  sells  the  land  ? 
?here  is  no  evidence  here  that  there  was  any  personalty  at  alL 
The  objection  is  raised  merely  from  the  form  of  the  precept. 

It  was  objected  to  the  instruction  as  to  possession,  that  the 
court  ruled,  that  from  open  and  notorious  possession,  ^<  connect- 
ed with  other  circumstances,"  the  jury  might^  infer  that  the 
plaintiff  had  notice,  &c  In  Missouri,  circumstances  are  con- 
sidered sufficient  to  prove  actual  notice.  Before  a  jury  it 
would  be  competent  to  contend  that  circumstances  made  out  a 
cade  of  notice.  Possession  is  one  circumstance.  A  list  made 
out  in  Glamorgan's  handwriting  (this  lot  being  omitted)  is 
another.  And  so  on.  The  gist  of  the  instruction  was,  that  the 
jury  might  find  from  circumstances  that  the  plaintiff  had  actu- 
al notice ;  not  that  the  circumstances  detailed  were  proof  of 
notice. 

A  questioii  was  made  in  the  court  below  in  relation  to  the 
sufficiency  of  the  description  contained  in  the  sheriff's  de^d  to 
McNair.  The  plaintiff  contended  that  the  deed  was  void  for 
uncertainty,  ana  objected  to  its  being  admitted  in  evidence, 
and  afterwards  moved  for  instructions  to  the  jury  to  the  same 
effect  In  the  fourth  instruction,  the  court  v;as  asked  to  declare, 
as  a  ma^r  of  law,  that  the  deed  was  void.  This  instruction  the 
court  very  properly  refused,  as  it  required  the  court  to  pass  upon 
all  the  facts  in  evidence  before  the  jury,  relating  to  the  descrip- 
tion contained  in  the  deed.  The  thirteenth  instruction,  which 
applies  to  the  same  subject,  was  refused  by  the  court  in  the 
form  in  which  it  was  asked,  but  in  lieu  of  it  the  court  instruct- 
ed the  juiY,  <Uhat  it  was  their  duty  to  find  whether  the  land 
described  m  the  sheriff's  deed  is  the  land  in  dispute  in  this 
action,  and  the  same  land  that  was  confirmed  to  Glamorgan, 
and  if  the  land  in  dispute  is  not  the  same  land  conveyed  by 
the  sheriff's  deed,  and  confirmed  as  aforesaid,  then  said  deed 
cannot  furnish  a  defence  to  this  defendant" 

This  instruction'  refers  the  question  to  the  jury.  Whether  the 
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description  in  the  sheriiT's  deed  covers  the  land  in  dispute. 
They  are  to  take  the  deed  with 'its  description,  and  aU  the  evi- 
dence describing  the  land  in  dispute,  and  to  determine  whether 
the  description  in  the  deed  embraces  the  land  in  controversy. 
The  Supreme  Court  of  Missouri,  in  the  case  of  Landis  v,  Per- 
kins, 12  Mo.  Rep.  260,  say :  <<  Whether  the  description  of  the 
premises  sold  was  sufficient,  would  depend  upon  extrinsic  cir- 
cumstances. If  the  lot  was  known  by  the  description  given, 
the  sale  would  be  valid,  according  to  the  principles  setUed  in 
the  case  of  Hart  v.  Rector,  7  Mo.  Rep.,  and  parol  evidence  was 
admissible  to  establish  that  fact" 

The  Circuit  Court,  undoubtedly,  gave  the  proper  instruction, 
to  direct  the  attention  of  the  jury  to  the  question  of  fact  upon 
which  the  validity  of  the  deed  depended,  and  very  properly 
refused  to  instruct  the  jury  that  this  deed  was  void  for  uncer- 
tainty. 

If  it  were  necessary  to  cite  authorities  to  show  that  descrip- 
tions, as  general  as  that  used  in  this  deed,  have  been  held  to 
be  sufficient,  I  would  refer  the  court  to  4  Dev.  &  Bat.  414 ;  1 
Humphreys,  80 ;  3  Yerger,  171 ;  7  Yerger,  490 ;  8  Gill  &  Johns. 
349 ;  2  N.  Hamp.  284. 

Mr.  Bradley^  in  reply  and  conclusion. 

There  is  a  wide  difference,  as  to  adverse  possession,  between 
a  claim  of  title  from  the  same'  stock  under  a  defective  deed, 
and  a  claim  of  title  from  another  stock.  In  the  former  case,  if 
the  deed  under  which  the  claim  is  set  up  is  void,  it  neverthe- 
less admits  the  title  of  the  other.  That  is  the  case  here.  If 
we  show  that  the  deeds  of  the  sheriff  are  void,  they  purporting 
to  convey  Glamorgan's  title,  do  we  not  thereby  connrm  as 
against  them  the  titie  under  which  they  daim  ?  Is  it  not  an 
admission  that  our  title  is  good,  unless  it  has  been  divested  by 
the  machinery  on  which  they  rely  ?  The  cases  cited  show  that 
possession  under'  a  void  deed  is  a  possession  consistent  with, 
and  subordinate  to,  the  title  of  the  true  owner,  and  can  never 
give  rise  to  an  adverse  title. 

Now  as  to  what  passed  by  the  sheriff's  deeds,  I  maintain 
that  nothing  passed  bat  the  naked  possessory  title;  —  "  All  the 
estate  and  interest  which  the  debtor  had,  or  might  lawfully  part 
with,  in  the  land,  at  the  time  the  judgment  was  obtained."  See 
Edwards's  Ter.  Laws,  p.  121,  §  45.  Now  what  had  Glamorgan 
at  that  time  which  he  "  might  lawfully  part  with  "  in  this  land  ? 
I  do  not  ask  to  what  he  might  by  proper  covenants  bind  him- 
self. But  what  had  he  which  could  have  passed  by  a  mere 
quitclaim  deed  ? 

He  had  then  an  equitable  interest  in  the  land,  which  is  said 
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to  ba\e  been  the  subject  of  seizure  and  sale.  He  bad,  also,  a 
claim  pending  before  the  Board  of  Commissioners,  for  a  con- 
firmation of  that  interest,  so  as  to  create  in  him  a.leffal  estate. 
Was  that,  also,  the  subject  of  seizure  and  sale  ?  Would  that 
pass  by  a  quitclaim  deed  ?  The  claim  was  before  the  Board. 
It  is  said  the  time  for  filing  claims  had  passed.  Was  there 
atiy  thing  to  prevent  the  sissignee,  if  he  were  such,  from  filing 
his  assignment  made  subsequent  to  the  filing  of  that  daim  ? 
Clearly  he  might  have  done  so.  Clamorgan  was  there.  His 
was  a  mere  possessory  title,  with  an  inchoate  right  to  fhe  legal 
estate.  His  possessory*  ri^ht  was  the  subject  of  seizure  and 
sale.  It  was  a  valuable  thing,  and,  unless  some  one  else  pro« 
cured  the  legal  estate,  it  might  be  perfected..  The  means  of 
perfecting  it  were  within  his  reach.  The  law  of  this  court  is, 
that  however  strong  the  possessory  right,  however  clear  the 
equity,  a  grant  or  confirmation  to  a  stranger  claiming  the  land 
would  have  passed  the  legal  estate  to  such  stranger.  There 
was,  then,  every  motive  to  induce  him  to  present  his  claim  to 
a  confirmation,  if  he  had  one,  and  it  might  then  have  been 
decided,  when  every  thing  was  fresh,  and  the  parties  on  the 
spot.  The  law  provided  for  legal  representatives,  and  embraced 
as  well  those  who  were  assignees  before,  as  after,  the  claim  filed. 
It  was  confirmed  to  Clamorgan. 

It  is  supposed  the  legal  tide  enured  to  the  benefit  of  the  in- 
termediate assignee  of  Clamorgan,  that  is,  to  the  forced  as- 
signee, after  the  claim  filed.  Upon  what  principle?  Was 
Clamorgan  bound  by  any  legal  or  moral  obligation  to  perfect 
the  title  ?  The  sherm  had  ^old  his  possession ;  no  more.  Il- 
lustrations are  drawn  from  the  law  of  relation,  which  is  sup- 
posed to  be  clearly  expounded  in  the  books,  and  cases  are  put 
forth  to  show  its  operation ;  a  deed  executed  in  performance 
of  an  agreement,  a  judgment,  a  sherifi^'s  deed,  the  acknowledg- 
ment of  a  deed,  are  put;  to  which  may  be  added  the  case  of 
Graham  v.  Graham,  1  Yes.  jr.  275,  and  Crarnons  v.  Knight,  8 
DowL  6c  BvL  348.  In  these  and  like  cases,  where  a  man,  by 
his  own  voluntary  act,  has  passed  an  imperfect  titie  to  another 
for  a  full  consideration,  and  afterwards  seeks  to  transfer  the 
property  to  another,  or  that  interest  is  sought  to  be  subjected 
by  process  to  his  debts,  or  he  has,  after  a  full  consideration  re- 
ceived, or  under  covenant,  received  a  good  titie,  in  such  case, 
the  law,  to  prevent  injustice,  interposes,  and  by  relation  secures 
the  titie  to  the  first  vendee.  But  there  is  a  wide  distinction 
between  voluntary  and  compulsory  acts,  between  a  naked  quit- 
claim and  a  covenant  for  title,  between  a  mere  right  to  present 
possession  and  enjoyment  and  an  absolute  estate  in  fee.  In 
the  case  of  a  naked  quitclaim,  an  after-acquired  title  will  never 
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relate  back,  so  as  to  vest  in  the  vendee  of  the  qnitdaim.  1 
Cow.  613.  Nor  would  any  court  tolerate  for  a  moment,  that  a 
squatter  who  has  the  bare  possession,  and  sells  that,  should  be 
debarred  from  acquiring  for  himself  the  absolute  estate  in  fee. 
And  there  is  a  substantial  reason  for  this  distinction.  He  who 
buys  an  imperfect  title  pays  a  proportionate  price  for  it.  He 
has  no  right  to  look  to  his  vendor  to  complete  it.  He  takes  it 
for  what  it  is  worth ;  no  more.  I  admit  that  the  same  rule  of 
relation  applies  to  sheriff's  deeds,  and  to  others  acting  in  a  fidu- 
ciary or  executive  capacity,  where  the  title  to  the  property  has 
Sassed  by  the  sale,  and  the  deed  is  a  mere  formal  execution  of 
le  power.  In  some  States,  Maryland  for  instance,  the  deed 
from  the  sheriff  is  not  necessary,  nor  is  it  in  cases  of  chancery 
sales ;  and  when  executed,  it  relates  back  to  the  time  of  the 
sale.  But  what  does  it  convey  ?  Has  it  ever  been  supposed 
to  carry  with  it  any  thing  more  than  the  actual  titie  or  interest 
which  the  party  had  at  the  time  of  such  sale  ?  If  this  rule 
prevails  as  between  vendor  and  vendee,  where  they  deal  togeth- 
er, and  treat  of  the  actual  right  or  possession,  the  thing  in  esse 
not  in  possCj  it  should  apply  with  still  jmater  force  to  a  case 
where  the  sale  is  wholly  in  invUum.  The  policv  of  the  law 
and  the  rules  of  courts  are  much  more  stringent  m  such  cases 
than  in  those  where  the  parties  act  voluntarily. 

Here  the  whole  proceeding  against  Clamorpan  was  compul- 
sory. He  had  an  interest  which  could  be  taken  in  execution. 
The  confirmieition  was  most  uncertain,  at  best  The  claim  was 
not  appraised.  It  was  not  in  any  manner  referred  to.  The 
purchaser  was  bound  to  know  that  he  was  buving  but  a  naked 
possession,  and  he  must,  of  course,  have  regulated  his  price  by 
that  There  was,  then,  no  foundation  even  for  equity  to  int^- 
pose  to  compel  a  deed  from  Clam(»rgan.  And  will  it  be  pre- 
tended, that  courts  of  law  will  make  a  deed  enure  by  relation, 
when  equity  would  not  interpose  to  compel  the  party  to  make 
it? 

The  great  questions  in  this  case  are  as  to  the  efEBot  of  the 
confirmation  and  patent ;  whether  or  not  the  confirmation  and 
patent  enure  to  the  purchasers  at  the  sheriff's  sale,  of,  the  deeds 
of  the  sheriff  being  void^  whether  the  tide  does  not  subsist  in  the 
heirs  and  devisees  ^f  Glamorgan. 

The  cases  cited  from  the  fourth  and  sixth  volumes  of  the  Mis- 
souri Reports  differ  from  this.  In  the  first  there  was  process 
served  and  an  appearance  by  attorney.  In  the  last  thore  was 
service  of  process  on  one  of  the  defendants.  Here  there  was 
no  service  of  process,  no  appearance. 

But  it  is  thought  the  defects  are  cured  by  the  entry,  that 
^  the  parties  come  by  their  attorneys,"  &c.,  and  the  reeord  is. 
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not  to  be  contradicted;  it  binds  parties  and  privies,  is  a 
solemn  judgment  of  a  court  of  competent  jtirisdictioni  final 
and  conclusive  until  reversed.  If  it  is  a  record,  it  most  stand 
or  fall  by  itself.  It  does  not  require  the  aid  pf  the  maxim 
cited  for  its  support  But  is  it  a  record,  and  as  such  entitled 
to  conclusive  force  ?  The  judgment  begins  with  '<  Therefore 
it  is  considered,"  &c.  The  rest  is  recital  No  court  can  have 
jurisdiction  except  under,  certain  statutes,  unless  the  defend- 
ant is  before  it.  On  the  return  of  process,  an  attorney  may 
appear  if  the  defendant  is  in  court,  hut  I  know  no  case  in 
whidh  an  attorney  has  been  allowed  to  appear  stio  tnotUj  un» 
less  the  party  was  in  court  There  must  be  an  authority,  clear 
and  explicit,  naming  the  attorney,  or  there  must  be  a  party  in 
court  under  process.  Here  there  is  neither.  It  is  a  mockery 
of  justice,  not  error,  but  absolutely  void,  to  allow  a  voluntary 
appearance  by  attorney  without  any  authority  of  record,  or  the 
presence  of  the  party  in  court  There  is  noming  in  the  whole 
proceedings  from  which  it  can  be  inferred  that  the  defendant 
had  notice,  actual  or  constructive,  of  this  proceeding,  and 
without  this  the  judgment  is  a  nullii^.  See  the  cases  on 
the  brief^  and  also  Buckmaster  v.  Carun,  3  Scam.  104,  and 
Crane  v.  French,  1  Wend.  312.  A  case  in  6  Miss.  50,  and 
one  in  7  Miss.  426,  are  relied  on  to  show  that  such  a  recital 
binds  the  parties.  But  these  cases,  if  they  are  in  conflict  with, 
are  clearly  overruled  by,  7  Miss.  465.  If  the  rule  is  so  inflexi- 
ble, it  would  never  be  in  the  power  of  the  defendant  to  show 
that  he  had  no  notice. 

Nor  does  the  maxim,  "  Ez  diumikUe  iemparis  omnia  pr^$Ur> 
ifiMi^tir,  rile  et  ioiemnUer  esse  actaf^  &pply  to  such  a  case.  That 
can  avail  only  where  there  is  a  defect  in  the  proof,  and  to  sup- 
ply the  imperfect  record.  But  when  the  proof  is  itself  a  mat- 
ter of  record,  and  no  suggestion  is  made  of  a  defect  in  it,  not 
evanescent,  but  fixed  and  public,  courts  must  deal  vtdth  it  jalone, 
and  not  with  presumptions. 

Nor  is  the  ruling  of  the  court  sustained  by  the  passage  in 
Greenleaf,  nor  the  case  in  Wendell,  on  which  the  defendant  re- 
lies. It  is  not  a  case  of  an  erroneous  judgment ;  but  of  a  judg- 
ment utterly  void  for  want  of  jurisdiction  over  the  person  of  the 
defendant,  for  want  of  an  appearance  under  process,  or  by  any 
voluntary  authority.  It  is  not  sought  to  reverse  or  vacate  it, 
but  to  treat  it  as  a  nullity ;  and  this  may  be  done  in  a  collat- 
eral proceeding  as  well  as  in  any  other  mode. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
The  first  title  paper  oflered  in  evidence  by  the  plaintiff  was 
a  patent  from  the  United  States  to  Jacques  Clamorgan,  dated 
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June  18, 1845,  which  purports  to  grant  "  to  said  Qamorgan 
(under  Qabriel  Dbdier),  and  to  his  heirs,"  the  land  in  dispute. 

The  patent  is  founded  on  a  certificate  made  by  the  first  board 
of  commissioners  established  at  St.  Louis,  which  declares,  that 
Glamorgan,  claiming  under  Dodier,  oric^inal  claimant,  was  en- 
titled to  a  patent  under  the  provisons  of  the  second  section  of 
the  act  of  Congress  of  3d  March,  1807 ;  and  it  was  ordered 
that  the  same  should  be  surveyed  conformably  to  the  metes 
and  bounds  established  in  the  report  of  a  survey  made  for  said 
Gabriel  Dodier,  "  and  found  in  Liivre  Terrien,  No,  2,  folio  15 ; 
by  virtue  of  ten  consecutive  years'  possession,  prior  to  the  20th 
December,  1803."  The  confirmation  and  certificate  bear  date 
November  13th,  1811. 

According  to  the  former  decisions  of  this  court,  all  contro- 
versy was  concluded  by  the  confirmation  as  regarded  two  ques- 
tions:—  First,  it  settied  that  Glamorgan  was  the  true  and 
proper  assignee  under  Dodier,  through  the  vanous  mesne  con- 
veyances by  which  Glamorgan  claimed.  Bissell  v,  Penrose, 
8  How.  330.  Secondly,  that  Glamorgan  had  the  oldest  and 
best  claim  to  the  land,  as  against  every  other  claimant  under 
the  Spanish  government  In  explanation  of  our  former  de- 
cisions, it  is  proper,  to  remark,  it  is  held,  that,  as  between  trwo 
claimants  under  that  government,  setting  up  independent  im- 
perfect claims,  the  courts  of  justice  had  no  jurisdiction;  that  in 
such  cases  it  appertained  to  the  political  power  to  decide  to 
whom  the  perfect  titie  should  issue ;  and  when  this  was  done, 
no  controversy  could  be  raised  before  the  courts  of  justice  im- 
peaching the  fitst  confirmation. 

The  only  question  decided  in  Ghouteau  v.  Eckhart,  2  Hovr- 
ard,  345,  and  in  Les  Bois  t;.  Bramell,  4  Howard,  449,  ^vas, 
that  when  Gongress  confirmed  and  completed  an  imperfect' 
olaim,  and  then  confirmed  another  and  different  claim  for 
the  same  land,  the  older  confirmation  defeated  the  young^er 
one ;  nor  could  a  court  of  justice  ^o  behind  the  first  confirma- 
tion, and  ascertain  from  facts  and  titie  papers  which  claimant 
had  the  better  original  equity.  That  if  this  was  allowed,  then 
the  first  confirmation  couldl  be  overthrown  by  the  courts ;  and 
the  action  of  the  political  department  (in  all  cases  of  double 
confirmation)  would  have  no  conclusive  force  when  the  court? 
were  resorted  to. 

In  the  present  case,  the  plaintiff's  right  of  rscovery  cannot 
be  questioned  on  the  face  of  his  titie;  and  the  controversy- 
depends  on  the  defendant's  claim  of  titie.  In  1808,  Sarpy  re- 
covered a  judgment  against  Glamorgan  in  the  District  Gourt 
at  St  Louis,  for  $2,393.  The  objection  to  the  judgment 
is',  that  no  process  seems  to  have  been  served  on  Glamorgan, 
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and  it  is  proved  that  he  was  absent  in  Mexico  at  the  time ;  but 
the  recora  of  the  judgment  states,  that  ^  now  at  this  day  came 
the  parties  by  their  attorneys,  and  neither  of  said  parties  re- 
quiring a  jury,  but  this  case  with  all  things  relating  to  the  same 
being  submitted  to  the  court,  for  that  it  appears  to  the  court 
that  said  Sarpy  has  sustained  damages,"  &a  And  then  a 
judgment  follows., 

A  defendant's  being  beyond  the  jurisdiction  of  a  court  is  not 
conclusive  evidence  that  the  judgment  was  void ;  he  may  have 
left  behind  counsel  to  defend  smts  brought  against  him  in  his 
absence,  by  which  means  his  property  could  be  reached  by  at- 
taching it;  and  the  proof  shows  it  to  be  probable  enough  that 
such  was  Glamorgan's  condition  when  the  judgment  was  ren- 
dered. But  the  validity  of  the  judgment  aoes  not  depend  on 
this  consideration.  If  it  was  voidaUe  for  want  of  notice,  and 
a  false  statement  on  its  face,  <<that  the  parties  appeared  by 
their  attorneys  and  dispensed  with  a  jury,  and  submitted  the 
facis  to  the  court,"  then  it  should  have  been  set  aside  by  an 
audita  querela^  or  on  petition  and  motion ;  such  being  the  fa- 
miliar practice  in  similar  cases. 

Furtnermore:  This  suit  in  ejectment  is  collateral  to  the 
judgment;  and  it  cannot  be  impeached  collaterally.  So  the 
Supreme  Court  of  Missouri  held  in  1848,  in  the  case  of  Landes 
V.  Perkins  (12  Mo.  R.^2d4),  on  the  same  title,  and  a  similar  rec- 
ord in  aU  respects  to  that  before  U3,^and  with  the  views  on  this 
point  there  expressed  we  ent*  ^ly  concur. 

In  the  same  case  it  is  held  that  Clamorean's  interest  in  the 
land  by  virtue  of  his  imperfect  Spanish  clstim  was  subject  to 
seizure  and  sale  under  execution,  according  to  the  then  laws 
of  Missouri ;  that  the  proceeding  was  not  void,  but  passed  to 
the  purchaser  at  execution  sale  all  the  title  that  would  have 

Sssed  from  Glamorgan,  had  he  made  a  quitclaim  deed  to 
cNair,  the  purchaser. 

That  such  was  the  force  and  effect  of  a  regular  sheri£Ps  deed 
under  the  local  laws  of  the  then  Missouri  Territory  is  not  open 
to  question ;  nor  is  it  controverted.  And  the  omy  remaining 
consideration  on  this  branch  of  the  case  is,  whether  the  sheriff's 
deed  can  be  set  up  as  a  defence  at  law,  notwithstanding  the 
confirmation  and  patent,  both  of  which  are  of  subsequent  date 
to  the  sheriff's  sale  and  deed. 

The  court  below  held,  that  the  title  set  up  in  defence  under 
the  sheriff's  sale  was  a  valid,  legal  title;  and  so  charged  the 
jury;  which  instrudion  was  excepted  to;  and  this  presents 
the  principal  matter  of  controversy  now  before  us. 

Glamorgan's  daim  to  the  land  sold  had  existed  for  many 
years  before  the  United  States  acquired  Louisiana.    It  had 
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been  regularly  Borveyed,  by  order  of  the  Spanish  governmenty 
and  the  survey  was  filed  with  the  recorder,  according  to  the 
act  of  1805 ;  Glamorgan  had  held  possession  under  the  claim 
of  Dodier,  to  the  extent  of  his  survey,  for  more  than  ten  con- 
secutive years,  before  the  20th  of  December,  1808 ;  he  was  on 
that  day  in  possession,  and  then  a  resident  of  Louisiana. 

The  second  section  of  the  act  of  March  3, 1807,  declaresi 
that  any  person  thus  claiming  and  holding  land  shall  be  con- 
firmed in  his  title  to  the  tract  thus  held.  The  confirmation 
was  to  be  made  by  the  commissioners ;  and  by  section  fourth 
their  decision  was  to  be  final  against  the  United  States  in 
cases  within  the  foregoing  description.  And  section  sixth  pro- 
vides that  a  patent  shall  issue  on  a  certificate  of  the  Board. 

In  the  case  of  Landes  t;.  Perkins,  the  Supreme  Court  of 
Missouri  held  that  the  conclusive  legal  title  vested  in  Gla- 
morgan by  the  confirmation  of  1811 ;  and  that,  being  the  date 
of  the  legal  title,  a  court  of  law  could  not  go  behind  it;  nor 
did  the  confirmation,  or  patent,  relate  to  any  previous  step 
taken  to  acquire  title ;  and  the  sheriff's  deed,  being  a  mere  quit- 
claim, did  not  estop  Glamorgan  or  his  devisees  from  setting 
up  the  legal  title  against  such  a  deed.  And  it  is  intimated 
that  a  court  of  equity  could  be  resorted  to,  and  through  its  aid 
the  sheriff's  sale  might  be  set  up  bv  decree. 

How  far  a  court  of  equity  would  interfere  in  such  a  case  we 
are  not  disposed  to  inquire,  as  it  is  apprehended  that  the  Su- 
preme Gourt  of  Missouri  was  mistaken  in  the  effect  it  attrib- 
uted to  the  confirmation  of  1811,  and  the  patent  founded  on 
it  Glamorgan's  petition  asking  a  confirriation  (under  the  act 
of  1805)  was  filed  with  his  title  papers  with  the  recorder; 
and  they  were  recorded  (December  10, 1805). 

The  imperfect  title  as  then  filed  was  mibject  to  seizure  and 
sale  by  execution;  the  ultimate  perfect  tide  demanded  and 
granted  was  a  confirmation  and  sanction  by  the  political  pow- 
er of  the  imperfect  title,  and  gave  it  complete  legal  validity ; 
and  to  protect  purchasers,  the  rule  applies^  "  that  where  there 
are  divers  acts  concurrent  to  make  a  conveyance  estate,  or 
other  thing,  the  original  act  shall  be  preferred;  and  to  this 
the  other  acts  shall  have  relation,"  —  as  stated  in  Viner's  Abr., 
tit  Relationj  290.  The  doctrine  of  relation  is  well  illustrat- 
ed in  Jackson  v.  M' Michael,  by  the  Supreme  Gourt  of  New 
York,  3  Gowen,  75,  and  recognized  by  the  Supreme  Court 
of  Missouri  in  the  case  of  Crowley  v.  Wallace,  12  Mo  R. 
145. 

Cruise  on  Real  Property  (Vol.  V.  pp.  610  511)  lays  down  Uic 
doctrine  with  great  distincthess.  He  says :  "  There  is  no  rule 
better  founded  in  law,  reason,  and  convenience  than  this,  that 


DECEMBER   TERM,   1850.  S7S 


Landei  v.  Brant 


all  the  several  parts  and  ceremonies  necessary  to  complete  a 
conveyance  shall  be  taken  together  as  one  act^  and  operate 
from  the  substantial  pairt  by  relation." 

For  the  purposes  of  this  case,  (without  proposing  to  apply 
the  rule  to  every  other,)  we  may  assume  that  the  first  act  of 
Glamorgan  was  that  of  filing  hb  title  papers  and  claim  with 
the  recorder  of  land  titles,  according  to  the  fourth  section  of 
the  act  of  March  2,  1805 ;  this  was  regularly  done,  and  the 
papers  recorded.  He  claimed  under  the  second  section  of  the 
act  of  1805,  which  was  amended  by  the  act  of  April  21, 1806, 
and  again  by  the  act  of  March  3,  lb07.  As  alreadv  stated,  by 
the  fourth  section  of  this  last  act,  the  decision  of  the  board  of 
commissioners  appointed  to  investigate  such  claims  is  made 
final  against  the  United  States,  and  be  was  entitled  to  a  patent 
His  claim  was  fully  within  the  provisions  of  the  acts  of  1805 
and  1807. 

Applying  the  doctrine  of  relation,  ^d  taking  all  the  several 
parts  and  ceremonies  necessary  to  complete  the  title  together, 
«  as  one  act,"  then  the  confirmation  of  1811  and  the  patent  of 
1845  must  be  taken  to  relate  to  the  first  act ;  that  of  filing  the 
claim  in  1805.  On  this  assumption,  intermediate  conveyances 
made  by  tiie  confirmee,  or  by  the  sheriff  on  his  behalf,  of  a  date 
after  the  first  substantial  act,  are  covered  by  the  legal  tide,  and 
pass  that  tiUe  to  the  alienee.  And  on  this  ground  the  deed 
made  by  the  sheiiff  to  McNair  is  valid. 

But  there  is  another  consideriition  equally  conclusive  in  favor 
of  the  sherifPs  deed  in  the  present  instance.  Glamorgan  died 
ix\  1814;  and  by  his  will  devised,  his  lands  to  his  illegitimate 
children,  under  whom  the  plaintiff  Landes  claims  title.  In 
1845,  a  patent  issued  purporting  to  convey  to  Glamorgan,  in 
fee  sim|Me,  the  land  in  dispute;  according  to  common  Letw 
rules,  the  patent  was  void  for  want  of  a  grantee ;  and  to  sup- 
ply this  defect,  Gongress  passed  a  general  law  (May  20, 183m, 
dedaring,  ^  That,  in  all  cases  where  patents  for  public  lanos 
have  been,. or  may  hereafter  be,  issued,  in  pursuance  of  any 
law  of  the  United  States,  to  a  person  who  had  died,  or  who 
shall  hereafter  die,  before  the  date  of  such  patent,  the  tiUe  to 
the  land  designated  therein  shall  enure  to,  and  become  vested 
in,  the  heirs,  devisees,  or  assignees  of  such  deceased  patentee, 
as  if  the  patent  had  issued  to  the  deceased  person  during  life." 

Of  course  the  assignee  by  a  bani  fide  conveyance  would 
come  in  before  a  volx^nteer,  such  as  an  heir  or  devisee.  Heie 
the  assignee  of  the  devisee  is  suine  the  alienee  of  the  devisor. 
The  patent  issued  in  1845  is  the  mtimate  and  conclusive  evi- 
dence of  titie  in  this  instance,  as  the  board  of  commissioners 
had  no  power  to  grant  and  communicate  the  fee  held  by  the 
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United  States.  Their  decision  was  final,  to  thb  extent ;  the 
officers  of  government  were  bonnd  to  award  the  patent  to 
Glamorgan,  without  anv  further  action  on  the  part  of  Congress. 
But  this  adjudication  does  not  stand  on  the  footing  of  cases 
where  the  commissioners  were  ordered  to  report,  and  Congress 
reserved  the  power  to  confirm  the  report,  and  thus  to  grant  the 
fee  by  act  of  Congress ;  in  such  cases,  this  court  has  held  that 
Congress  had  granted  the  fee,  and  that  no  patent  was  required 
as  a  further  assurance  of  title.  To  what  description  of  assignee, 
then,  did  the  title  enure  according  to  the  act  of  1836?  ^feces- 
sariiy  to  one  claiming,  not  the  legal,  but  the  equitable  title,  ex- 
isting when  the  patent  issued;  and  in  him  the  legal  title  is 
vested  by  the  patent.  The  same  rule  was  applied  in  the 
case  of  Stoddard  v.  Chambers,  2  Howard,  816.  In  1800  a 
concession  was  made  to  Mordecai  Bell ;  in  1804,  Bell  conveyed 
to  James  Mackay ;  and  in  1805,  Mackay  conveyed  to  Amos 
Stoddard,  whose  heirs  were  the  plaintiffs.  The  claim  was  filed 
with  the  board  in  1808,  and  in  1836  it  was  confirmed  to  Mor- 
decai Bell  ^  and  his  lesal  representatives."  This  court  held,  on 
the  foregoing  state  of  facts,  "  that  when,  under  the  act  of  1836, 
the  report  of  the  commissioners  was  confirmed  to*  Bell  and  his 
legal  representatives,  the  legal  title  vested  in  him,  and  enured 
by  way  of  estoppel  to  his  grantee,  and  those  who  claim  by  deed 
under  him."  There  was  no  covenant  for  title  in  either  the  as- 
signment from  Bell  to  Mackay,  or  in  that  from  Mackay  to 
Stoddard,  each  being  quitclaim  assignments. 

So,  again,  in  the  case  of  Bissell  v.  Benrose,  8  Howard, 
317,  the  same  principle  was  maintained.  In  August,  1800, 
Tillier  filed  his  claim  with  the  board,  and  asked  a  confirma^ 
tion  for  800  arpents;  and  it  continued  before  the  different 
boards  sitting  at  St  Louis  until  1836,  when  it  was  confirmed 
by  Congress.  In  1818,  Tillier  assigned  his  claim  to  Clement 
B.  Penrose ;  and  in  1820,  Penrose  assigned  his  claim,  acquired 
from  Tillier,  to'  Mary  B*  and  Anna  Penrose.,  who  were  the 
plaintiffs  in  the  ejectment  suit,  and  who  recovered  the  land, 
under  their  deed  of  1820. 

In  every  case  when  this  court  has  been  called  on  to  investi- 
gate titles,  where  conveyances  of  lands*  had  been  made  during 
the  time  that  a  claim  was  pending  before  a  board  of  commis- 
sioners, and  where  the  claim  was  ultimately  confirmed  in-  the 
name  of  the  original  claimant,  the  intermediate  assignments 
have  been  upheld  against  the  confirmee,  and  his  heirs  or  devi- 
sees, in  the  same*  manner  as  if  he  had  been  vested  vnth  the 
legal  title  at  the  date  of  conveyance.  We  are  -therefore  of 
opinion,  that  the  sheriffs  deed  made  to  McNair  in  1808  must 
be  supported  on  this  ground  also. 
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The  second  objection  to  the  sheriff's  deed  is,  that  it  was  not 
recorded  when  Landes  purchased  from  Glamorgan's  devisees. 
The  Circuit  Court  instructed  the  jury,  that,  as  between  the 
devisees  and  those  claiming  under  McNair,  the  deed  was  valid 
without  recording,  but  that  it  was  not  valid  to  defeat  a  subse- 
quent bond  fide  purchaser  without  notice  of  its  existence  ;  and 
further  instructed  the  jury,  that  "  the  deed  on  which  the  plain- 
tiff relies  was  made  in  April,  1845,  and  if  the  plaintiff  then  had 
actual  notice  of  the  deed  of  1808,  it  was  valid  also  as  to  him, 
without  having  been  recorded.  Aiid  if  the  jury  find  that  the 
defendant  Brant  was  in  the  open  and  notorious  possession  and 
occupation  of  the  premises  when  the  deed  of  lo45  was  made, 
and  had  been  so  for  years  before  that  time,  continuously  hold- 
ing under  the  deed  of  1808,  then  this  is  evidence  from  which, 
connected  with  other  circumstances,  the  jury  may  fiud  that  the 
plaintiff  had  actual  notice  of  the  existence  of  the  deed  of  1808| 
when  he  took  his  deed  in  1845." 

The  material  objection  to  the  charge  is,  that  other  circum- 
stances taken  in  connection  with  the  adverse  holding  were  re- 
quired to  exist,  in  the  opinion  of  the  court,  and  that  these  cir- 
cumstances are  not  enumerated.  And  our  opinion  is,  that  if 
more  had  been  required  than  the  open  and  notorious  adverse 
possession  and  occupation  of  the  premises,  and  the  court  had 
given  an  instruction  in  general  terms  as  abov3  set  forth,  it 
would  be  erroneous.  If,  hdwever,  the  possession  alone  was 
sufficient,  then  the  general  terms  "  connected  with  other  cir- 
cumstances "  were  prejudicial  to  the  defendant,  and  fall  within 
the  general  rule  "  that  a  man  cannot  reverse  a  judgment  for 
error,  unless  he  can  show  that  the  error  was  to  his  disadvan- 
tage."   3  Bac  Abr.,  ErroTy  K.  105. 

And  this  brings  us  to  the  question,  whether  open  and  noto- 
rious occupation  and  adverse  holding  by  the  nrst  purchaser, 
when  the  second  deed  is  taken,  is  in  itself  sufficient  to  warrant 
a  jury  or  court  in  finding  that  a  purchaser  had  evidence  before 
him  of  a  character  to  put  him  on  inquiry  as  to  what  title  the 
possession  was  held  under ;  and  that  he,  the  subsequent  pur- 
chaser, was  bound  by  that  title,  aside  from  all  other  evidence 
than  such  possession  and  holding.  It  is  conclusively  settled  in 
England,  that  open  and  notorious  adverse  possession  is  evi- 
dence of  notice ;  not  of  the  adverse  holding  only,  but  of  thr 
title  under  which  the  possession  is  held.  Hiern  v.  Mill,  1  j 
Ves.  120 ;  Daniels  v.  Davison,  16  Ves.  253 ;  per  Eldon,  Lord 
Chancellor. 

And  in  the  United  States  we  deem  it  to  be  equally  settled. 
The  cases  in  New  York  will  be  found  in  Gouverneur  v.  Lynch, 
2  Paige,  Ch.  R.  300,  and  in  Grimstone  v.  Carter,  3  Paige, 


9M  SUPBEME  COURT. 


Philadelphia  and  Wilmington  Bailroad  Co.  v.  Marjland. 

— 

•  

Cb.  B.  436,  per  Walworth,  Chancellor.  In  Eentacky,  in  Brown 
r.  Anderson,  4  Littellj  301,  and  Buck  t;.%Holloway,  2  J.  X  Mar- 
•ball,  180.  Nor  are  we  aware  that  a  contrary  dpctrine  is  held 
in  any  State  in  the  Union.  We  are  therefore  of  opinion,  that 
the  charge  given  on  this  point  was  correct,  so  far  as  the  plain- 
tiff in  error  is  allowed  to  ccdl  it  in  question. 

Thb  next  inquiry  arises  on  the  refusal  of  the  Circuit  Court 
to  charge  the  jury  that  the  sheriff's  sale  made  by  John  K. 
Walker  (sheriff),  in  1836,  was  void.  The  executors  of  Clamor- 
gan  were  sued,  and  a  recovery  had  against  them,  aJB  executors, 
by  Bufus  Easton ;  and  the  premises  m  dispute  were  sold,  and 
under  this  sale  the  defendant  also  claims  tide.  That  the  lands 
of  the  deceased  debtor  could  be  seized  and  sold  under  the  judg- 
ment according  to  the  then  laws  of  the  State  of  Missouri,  we 
bold  to  be  free  from  doubt ;  so  the  Supreme  Court  of  that 
State  held  in  the.  case  of  Landes  v.  Perkins  (12  Mo.  B.)  above 
leferred  to,  and  in  which  case  all  the  points  in  controversy  on 
this  branch  of  the  title  were  discussed,  and  in  our  judgment 
properly  decided ;  the  opinion  there  given  is  in  conformity  to 
the  instructions  given  and  refused,  in  the  court  below,  in  this 
case,  and  in  which  we  hold  there  was  ho  error. 

There  is  no  other  question  presented  by  the  record  requiring 
examination,  and  it  is  therefore  ordered  that  the  judgment  of 
Circuit  Court  be  affirmed. 


Order. 

This  cause  came  on  to  be  heard  oh  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  tor  the  IMstricc 
of  AGssouri,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
'Ooehk 


TBI  Philad£l?hia  All d  Wilmington  Raili^ad  Compant,  Plaintifp 

IN  BEXOH,  V.   Th£  StATB  OF  MARYLAND. 

Th«  FhilidelphiA,  WOmington,  and  Baltimore  Ridlroad  Compaiij  wai  ibrmed  bj 
ihb  mdon  or  teTeral  railroad  companies  which  had  beeaprerionily  chartered  bf 
Jiaryland,  Delaware,  and  Pennsjlyania,  two  of  which  were  the  Baltimore  ana 
P6n  Depeait  Railroad  Companj,  whose  road  extended  from  Baltimore  to  the 
Sosftnehanna,  lyinff  altogether  on  the  west  side  of  the  rirer,  and  the  Delaware  and 
Maiyland  JUilroad  Company,  whose  road  extended  from  the  Delaware  line  to  the 
Snsqnehanna,  and  lying  on  the  east  side  of  the  rirer. 

Tlie  charter  of  the  Baltimore  and  Port  Deposit  Railroad  Companj  contained  bo 
•xamption  from  taxation. 
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The  charter  of  the  Delaware  and  J^aryilnd  Railroad  Company  made  the  tharat  of 
stock  therein  personal  estate,  and  exempted  them  from  any  tax  **  except  upon 
that  portion  of  the  permanent  and  fixed  works  which  might  be  in  the  State  of 
Maryland.** 

Held,  that  nnder  the  Maryland  law  of  ISH.  imposing  a  tax  for  State  purposes  upon 
the  real  and  personal  property  in  the  Stm,  that  part  of  the  road  of  the  plaintiff 
which  belonged  originally  to  the  Baltimore  and  Port  Deposit  Ridlroad  Company, 
was  liable  to  be  assessed  in  the  hands  of  the  company  with  which  it  became  con* 
solidated,  just  as  it  would  have  been  in  the  hands  of  the  original  company. 

Also,  that  Ihere  is  no  reason  why  the  property  of  a  corporation  should  be  presumed 
to  be  exempted  from  its  share  of  necessary  public  burdens,  there  being  no  expraH 
exemption. 

This  court  holds,  as  it  has  on  several  other  occasions  held,  that  the  taxing  power  of 
a  State  should  never  be  presumed  to  be  relinquished,  unless  the  intention  Is  de- 
clared in  dear  and  unambiguous  terms. 

Error  to  the  Court  of  Appeals  for  the  Western  Shore  of 
Maryland. 

This  was  an  action  of  indebitatus  assumpsit^  brought  by  the 
defendant  in  error,  in  the  Baltimore  Ck>unty  Court,  to  recover 
certain  State  taxes  assessed  upon  the  real  and  personal  prop- 
erty of  the  plaintiff  in  error,  being  in  Harford  County  in  the 
State  of  Maryland 

The  suit  was  docketed  by  consent,  with  an  agreement  that 
a  judgment  pro  forma  should  be  entered  for  the  plaintiff,  now 
defendant  in  error,  upon  a  statement  of  facts.  An  appeal  was 
taken  from  this  judgment  to  the  Court  of  Appeals,  where  it 
was  affirmed /wo /orwro,  and  the  present  writ  of  error  was  after- 
wards sued  out.     The  statement  of  facts  was  as  follows. 

^  The  Philadelphia,  Wilmington,  and  Baltimore  Railroad 
Company  "  was  formed  by  an  agreement  of  union,  duly  made 
and  entered  into  between  the  following  corporations,  to  wit,  the 
Baltimore  and  Port  Deposit  Railroad  Company,  the  Wilming- 
ton and  Susquehanna  Railroad  Conipany,  and  <*the  Phila- 
delphia, Wilmington,  and  Baltimore  Railroad  Company,"  of 
Pennsylvania.  This  agreement  of  union  was  made  on  the  day 
of  its  date,  under  the  authority  claimed  under  and  in  pursuance 
of  the  directions  of  the  several  acts  of  assembly  therein  recited, 
and  was  entered  into  after  the  primary  meetings  of  stockholders, 
as  required  by  said  several  acts.  A  copy  of  said  agreement  is 
herewith  produced  as  a  part  of  this  statement,  marked  exhibit 
A  "  The  Baltimore  and  Port  Deposit  Raihroad  Company  •* 
was  incorporated  by  the  act  of  1831,  chap.  288,  of  the  Gen- 
eral Assembly  of  Maryland ;  "  the  Wilmington  and  Susque- 
hanna Railroad  Company"  (one  of  the  parties  to  said  agree- 
ment marked  exhibit  A)  -was  formed  by  an  a^eement  of 
union  duly  made  and  entered  into  on  the  18th  aay  of  April, 
1835,  between  the  Delaware  and  Maryland  Railroad  Company 
and  the  Wilmington  and.  Susquehanna  Raihroad  Company 
(of  Delaware),  in  virtue  and  in  strict  pursuance  of  the  seversu 

32  • 


878  SUPREME   COURT. 


Philadelphia  and  Wilmington  Railroad  Co.  v.  Maryland. 


acts  in  said  agreement  of  union  recited,  to  wit,  an  act  of  the 
General  Assembly  of  the  State  of  Delaware,  passed  on  the 
24th  day  of  July,  183S,  and  an  act  of  the  General  Assemblyof 
the  Sta^  of  IVburyland,  passed  at  Pecember  session,  lo35, 
chap.  93»  and  was  certified  and  recorded  as  directed  by  said 
several  acts.  The  said  corporation,  <*  the  Delaware  and  Mary- 
land Railroad  Company,"  was  incorporated  by  the  act  of  1831, 
caap.  296,  of  the  General  Assembly  of  Maryland;  "the  Wil- 
mington and  Susquehanna  Railroad  Company  "  (of  Delaware) 
was  incorporated  by  an  act  of  the  Gene^  Assembly  of  the 
Btate  of  Delaware,  passed  on  the  18th  day  of  January,  1832 ; 
^  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com- 
pany" (of  Pennsylvania)  was  originally  chartered  by  an  act 
of  tne  General  Assembly  of  the  Commonwealth  of  Pennsylva- 
nia, approved  on  the  2d  day  of  April,  1831,  by  the  name  of  the 
<<  Philadelphia  and  Delaware  County  Railroad  Company," 
which,  by  a  supplement  to  said  act,  passed  the  14th  day  of 
March,  1836,  was  changed  to  the  corporate  name  of  the  Phila- 
delphia^ Wilmington,  and  Baltimore  Railroad  Company.  The 
agreement  of  union  by  which  the  "  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  Company,"  the  party  to  this  suit,  was 
formed,  (of  which  said  exhibit  A  is  a  copy,)  was  made  by  au- 
thority and  in  pursuance  of  the  act  of  the  General  Assembly 
of  Maryland,  passed  at  December  session,  1837,  chap.  30,  and 
other  corresponding  acts  of  the  General  Assemblv  of  the  State 
of  Delaware  and  the  Commonwealth  of  Pennsylvania,  recited 
in  said  agreement  of  union,  marked  exhibit  A.  All  which  said 
acts  of  assembly  of  the  States  of  Meuryland,  Delaware,  and 
Pennsylvania,  above  referred  to,  or  referred  to  in  said  exhibit 
A,  relating  to  the  incorporation  and  charter  of  the  defendant, 
are  to'  \^e  regarded  as  part  of  this  statement,  and,  to  save  the 
trpuble  of  transcribing  them,  either  party  may  read  them  from 
the  printed  statutes-;  to  have  the  same  effect  as  if  they  were 
transcribed  into  this  statement,  or  regularly  certified  copies  of 
the  same  filed  herewith. 

The  railroad  of  the  defendant  extends  from  the  city  of  Balti- 
more, in  Maryland,  to  the  city  of  Philadelphia,  in  Pennsylva- 
nia, passing  throu£;h  the  counties  of  Baltimore,  Harford,  and 
Cecil,  in  Maiylana,  and  thence  over  a  part  of  the  States  of 
Delaware  and  Pennsylvania.  That  portion  of  said  railroad 
which  lies  we .  of  the  Susquehanna  River,  that  is  to  say,  be- 
tween the  city  of  Baltimore  and  the  said  river,  lying  partly  in 
Baltimore  County  and  partly  in  Harford  County,  was  made  and 
constructed  (prior  to  the  agreement  of  union  of  which  exhibit 
A  is  a  copy),  and  owned  in  severalty  by  "the  Baltimore  and 
Port  Deposit  Railroad  Company."     That  portion  of  said  rail- 
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road  which  lies  east  of  the  Susquehanna^  and  between  tfitCt 
river  and  the  divisional  line  between  the  States  of  Delaware 
and  Pennsylvania,  was  made  by  the  Wilmington  -and  Susque- 
hanna KaiLroad  Company,  and  (prior  to  the  said  agreement  of 
union,  of  which  exhibit  A  is  a  copy)  was  owned  in.  severalty 
by  said  laist-mentioned  company.     Previous  to  the  consolida« 
tion  of  ^  the  Delaware  and  Maryland  Railroad  Company ''  and 
*^  the  Wilmington  and  Susquehanna  Railroad  Company  "  (of 
Delaware)  into  one  company,  the  line  of  the  road  which  the 
said  corporation,  "  the  Delaware  and  Maryland  Railroad  Com- 
pany," was  authorized  to  make,  was  that  part  of  said  road 
which  lay  east  of  the  Susquehanna,  and  between  that  river 
and  the  divisional  line  between  the  States  of  Maryland  and 
Delaware,  and  that  part  of  said  road  which  the  said  corpora- 
tion, <^the  Wilmington  and  Susquehanna  Railroad  Company '* 
(of  Delaware)j  was  authorized  to  make,  is  that  part  of  said 
road  which  lies  between  tl^e  divisional  lines  of  the  States  of 
Maryland  and  Delaware  and  the  Commonwealth  of  Pennsyl- 
vania ;  each  of  said  last-mentioned  corporations,  prior  to  the 
consolidation,  had  commenced  the  location  and  construction  of 
their  said  several  parts ;  but  at  the  time  of  their  consolidation 
under  their  agreement  of  union  aforesaid,  neither  part  was 
completed,  but  the.  whole  was  completed  by  the  Wilmington 
and  Susquehanna  Railroad  Company,  after  their  agreement  of 
nnion'  aforesaid.     The  River  Susquehanna  is  passed  over  by 
the  use  of  a  steamboat  belonging  to  the  defendant,  the  said 
Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com|f.'iny, 
and  used  by  said  defendant  for  the  sole  and  exclusive  purpose 
of  transporting  persons  and  property  across  said  river,  Irom 
shore  to  shore,  from  the  terminus  of  the  railroad  track  on  the 
other  shore;  said  steamboat  is  especially  constructed  for  its 
use  in  connection  with  said  railroad,  and  has  rails  laid  on 
its  upper  deck  which  are  so  constructed  that  the  said  rails  are 
placea  in  juxtaposition  with  the  railroad  track  of  the  railroad 
when  the  boat  is  in  place  for  use,  in  connection  with  the  ter- 
minus of  the  road  on  either  shore ;  cars  are  received  upon  the 
said  deck  of  said  steamboat  from  the  railtoad  track  on  one 
shore,  and  passed  over  the  river  by  the  said  steamboat,  and  on 
to  the  railroad  track  on  the  other  shore  from  off  said  boat,  as 
the  means  of  passing  cars,  &c.,  across  the  river ;  and  prior  to 
the  agreement  of  union,  of  which  exhibit  A  is  a  copy,  was 
owned  jointly,  but  in  unequal  parts,  by  the  Baltimore  and  Port 
Deposit  Railroad  Company  and  the  Wilmington  and  Susque- 
hanna Railroad  Company,  and  was  managed  and  kept  in  re- 
pair at  the  joint  expense,  in  the  proportion  of  their  respective 
interest  therein,  by  the  said  last-mentioned  two  companies. 
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The  sard  steamboat,  before  and  since  the  said  agreement  of 
union  of  which  exhibit  A  is  a  copy,  usually  remained,  and  still 
usually  remains,  in  ^a  dock  constructed  in  the  Susquehanna 
River  by  protecting  piers  projecting  from  the  Harford  shore, 
when  not  actually  in  use ;  wmch  donsk  is  on  the  west  shore  of 
the  Susquehanna  Biver,  and  within  the  limits  of  Harford  Conn- 
ie. That  part  of  said  road  which  lies  east  of  the  divisional 
hne  between  the  States  of  Delaware  and  Pennsylvania,  and 
thence  extending  to  the  dty  of  Philadelphia,  was,  prior  to  the 
said  agreement  of  union  of  which  exhibit  A  is  a  copy,  con« 
structeS  and  owned  in  severalty  by  the  said  coipomtion,  called 
the  Philadelphia,  Wib(nineton,  and  Baltimore  Bailroad  Cotn- 
panay  (of  Pennsylvania).  The  principal  office  of  the  defendant, 
(ever  since  the  cigreement  of  union  of  which  exhibit  A  is  a 
copy,)  for  the  transaction  of  the  business  of  said  company,  has 
been  established  and  held  in  *^e  city  of  Philadelphia,  at  tiie 
eastern  terminus  of  said  raihro 

The  stated  meetings  of  the  board  of  directors,  by  the  terms 
of  said  agreement  of  union,  are  to  be  held  altematelv  at  Wil« 
mington  and  Philadelphia.  There  are  offices  at  Philadelphia, 
Wilmington,  and  Baltimore,  at  any  one  of  which  transfers  of 
stock  may  be  made ;  the  stated  meetings  of  the  stockholders 
were  to  be  held  in  the  city  of  Wilmin^n.  Prior  to  said 
agreement  of  union,  the  principal  office  of  the  Baltimore  and 
Port  [Deposit  Baihroad  Company  was  held  in  the  city  of  Balti- 
more, and  the  principal  office  oi  the  defendant  within  the  State 
of  Maryland  has  been,  and  is  now,  in  said  city,  at  which  place 
one  of  the  vice-presidents  of  the  said  corporation  resides.  All 
the  corporate  funds  and  capital  stock  ot  said  defendant  have 
been  expended  and  contained  in  the  location  and  construction 
of  said  road,  and  in  the  construction  of  such  works  and  im- 
provements as  were  necessary  and  expedient  to  the  proper  com- 
pletion and  use  of  said  road,  and  in  the  purchase  of  cars  and 
machinery  of  transportation,  &c.,  necessary  and  indispensable 
to  ihe  completion  and  use  of  said  road ;  and  the  said  com- 
pany has  not,  at  any  time,  since  the  said  agreement  of  union, 
owned  or  held,  and  aoes  not  now  own  or  hold,  any  estate,  reed, 
personal,  or  mixed,  other  than  what  torms  a  part  of,  or  neces- 
sarily appertains  to,  the  construction  find  completipn  of  said 
road,  and  its  works  and  improvements,  and  in  the  purchase  of 
cars  and  machinery  of  transportation,  icc^  necessary  and  in- 
dispensable to  its  use;  and  over  and  beyond  its  actual  capi- 
tal, it  was  found  necessary  to  raise  by  loan  a  large  additional 
amount  for  the  purposes  aforesaid,  and  which  amount  has  been 
so  applied.  The  defendant  was  assessed,  under  the  act  of  the 
General  Assembly  of  Maryland  of  March  session,  1841,  chap. 
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23,  by  the  assessors,  appointed  under  said  act,  for  Harford 
Ck>an<^,  with  the  sam  ot  $  127,000,  as  shown  by  a  copy  of  said 
valaation  and  assessment,  filed  herewith  as  a  part  of  this  state- 
ment, marked  exhibit  B.  The  several  parcels  or  tracts  of  land, 
valued  for  200  acres  at  $  10  per  acre,  as  held  and  occupied  by 
said  company  from  the  Gunpowder  Falls^to  the  Susquehanna 
River,  lie  within  the  limits  of  Harford  County,  and  consist  of 
the  land  held  and  occupied  by  said  company  for  the  bed  of  its 
raihroad,  water  stations,  depots,  and  ticket-offices  of  said  com- 

Sany ;  portions  of  which  said  land  were  acquired  under  oon- 
emnations  for  the  use  of  said  company,  under  the  pro^dsions 
of  the  said  act  of  the  Greneral  Assembly  of  Maryland,  of  De- 
cember session,  1831,  chap.  233,  and  other  portions  of  which 
were  acquired  by  agreement  with  the  owners  thereof^  The 
title  acquired  in  each  case  of  agreement^th  the  owirer  heina 
consummated  by  deed  of  bargain  and  sale  to  the  president  and 
directors  of  said  company  an  heir  successors,  in  the  onlinary 
terms  of  a  conveyance  in  fee.  The  houses  and  other  improve- 
ments on  the  road,  and  at  Havre  de  Ghrace,  and  the  depots, 
ticket-offices,  and  water  stations  of  said  company,  lie  within  the 
limits  of  Harford  County.  The  railroad  track  iron,  within  thd 
limits  of  Harford  County,  valued  at  $95,000|  consists  of  the 
rails  actually  laid  down  and  in  use  as  the  track  of  said  railroad 
within  the  hniit  aforesaid.  And  the  stean^  ferry-boat  at  Havre 
de  Ghrace,  valued  at  $  15,000,  is  the  steamboat  hereinbefore 
mentioned,  used  as  aforesaid  for  the  sole  and  exclusive  purpose 
of  transporting  persons  and  property  across  the  River  Susque- 
hanna, urom  ithe  terminus  of  the  railroad  track  on  one  shore  to 
the  terminus  of  the  railroad  track  on  the  other  shore,  ih,  the 
manner  hereinbefore  mentioned;  said  steamboat  is,  and  con- 
tinually since  its  use  as  aforesaid  has  been,dulv  enrolled  and 
Ucensed  at  the  custom-house  in  Baltimore,  according  to  the  act 
of  Congress.     The  capital  stock  of  the  defendant,  under  'the 

T cement  of  union,  (of  which  exhibit'  A  is  a  copy,^  is  diVid- 
into  45,000  shares  of  $  50  each,  whic^  stock  is  held  by 
various  persons,  many  of  whom  reside  in  the  State  of  Mary- 
land, ana  others  of  whom,  and  a  large  majority  of  wh6m,  reside 
in  other  States,  and  in  Europe,  and  was  so  held  at  the  time  of 
said  union.  The  stockholders  residing  in  the  city  of  Baltimore, 
in  Maryland,  had  actually  been  assessed  to  the  extent  of  the 
stock  by  them  respectively  held,  no  objection  being  taken  to 
said  assessment,  nor  any  appeal  prosecuted  therefrom ;  no  as- 
sessment has  been  maae  on  the  stock  of  any  of  the  stock- 
holders residing  in  Harford  County,  or  Cecil  County,  if  any  re- 
side there,  nor  on  the  stock  of  non-resident  stockholders.  It  is 
further  admitted,  that  the  taxes  assessed  and  levied  upon  the 
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Bald  property  of  the  said  defendant  were  for  State  purposes  for 
the  years  1M2, 1843, 1844,  and  1845 ;  and  that  the  same  were 
assessed  and  levied  by  the  commissioners  of  Harford  County, 
under  the  act  of  the  General  Assembly  of  the  State  of  Mary- 
land, passed  at  March  session,  1841,  chap.  23,  and  that  the  said 
paper,  marked  exhibit  B,  filed  as  a  part  of  this  statement,  is  a 
correct  statement  of  the  rate  and  amount  of  taxes  so  assessed 
and  levied,  and  that  said  rate  of  taxation  is  the  same  as  that 
imposed  for  said  years  upon  all  real  and  personal  property  (not 
expressly  exempted  by  said  act  of  assembly)  in  said  State.  It 
is  further  agreed,  that  if  the  court  shall  be  df  opinion,  on  the 
aforegoing  statement,  that  the  said  property  of  said  defendant 
is  liable  to  be  assessed  for  taxes  for  general  State  purposes, 
under  the  act  of  assembly  aforesaid,  that  then  judgment  be  ren- 
dered for  the  plaintiff  for  $  1,4^5.19  and  costs ;  but  if  the  court 
shall  be  of  opinion  that  the  said  property  of  the  said  defendant 
is  not  liable  to  be  assessed  and  taxed  as  aforesaid,  but  the  same 
is  exempt  frbm  such  assessment  and  taxation  under  the  charter 
of  the  defendant,  or  the  said  act  of  the  Greneral  Assembly  of 
Maryland  of  March  session,  1841,  chap.  23,  then  judgment  to 
be  fi^iven  for  defendant 

Geo.  R.  Richardson,  Attorney  for  Plaintiff, 
Revbrdy  Johnson,  for  Defendant. 

Exhibit  A,  referred  to  in  the  aforegoing  statement,  is  as  fol- 
lows, to  wit :  -^ 

"  Agreement  between  the  Wilmington  and  Susquehanna  Rail- 
road Company,  the  Baltimore  and  Port  Deposit  Railroad 
Company,  and  the  Philadelphia  Wilmington,  and  Balti- 
more Railroad  Company. 

<<  Copy. -^Articles  of  union  made  and  concluded  this  Sth. 
day  of  February,  in  the  year  of  our  Jjord  1838,  between  the 
Wilmington  and  Susquehanna  )Srailroad  Company,  the  Balti- 
more and  Port  Deposit  Railroad  Company,  and  the  Philadelphia, 
Wilmington,  and  Baltimore  Railroad  Company,  by  virtue  and 
in  pursuance  of  an  act  of  the  General  Assembly  of  the  State 
of  Delaware,  entitled  ^  A  further  supplement  to  an  Act  entitled 


timore  and  Port  Deposit  Railroad  Company,  the  Wilmington 
and  Susquehanna  Railroad  Company,  and  the  Philadelphia, 
Wilmington,  and  Baltimore  Railroad  Company,'  and  of  an 
act  of  the  General  Assembly  of  Pennsylvania,' entitled  *An  Act 
supplementary  to  the  Act  incorporating  the  Philadelphia,  Wil- 
mington, and  Baltimore  Railroad  Company.' 
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^I^rst.  The  said  three  corporations  are  hereby  united,  and 
firpm  and  after  the  first  election  of  directors  hereinafter  provided 
for  in  the  third  article  shall  be  merged  into  one  bodjr  corporate, 
under  the  name  and  style  of  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company,  cmd  the  stocks  of  the  said  three 
corporations  so  united  snail  form  one  common  stock,  and  all 
the  estate,  real,  personal,  and  mixed,  and  the  rights,  privilegesi 
advantages,  and  immunities  belonging  to  each  of  the  said  cor- 
porations, become  and  be  vested  in  the  said  body  corporate, 
and  t)ie  debts  apd  liabilities  of  each  of  the  said  corporations 
shall  be  deemed,  and  are  hereby  declared  to  be,  the  debts  and 
liabilities  of  the  said  body  corporate. 

^  Second*  The  stock  of  the  said  body  corporate  is  hereby 
divided  into  shares  of  fifty  dollars  each,  of  which  the  present 
stockholders  of  the  Wilmington  and  Susquehanna  Railroad 
Company  are  hereby  declared  to  be  entitled,  in  all,  to  sixteen 
thousand  shares,  the  present  stockholders  of  the  Baltimore  and 
Port  Deposit  Railroad  Company  to  nineteen  thousand  shares, 
the  present  stockholders  of  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company  to  ten  thousand  shares,  including 
those  forfeited  heretofore,  which  are  to  be  held  for  the  use  of 
this  corporation ;  and  certificates  of  stock,  as  may  be  regulated 
by  the  president  and  directors  of  the  said  body  corporate,  shall 
be  granted  and  issued  accordingly  to  each  of  the  said  stock- 
holders so  soon  as  the  said  stockholders  shall  have  paid  up  all 
instalments  due  upon  the  shares  of  stock  held  by  them  respec- 
tively, and  shall  have  surrendered  the  certificates  previously 
issued  to  them  as  stockholders  in  the  respective  companies 
hereby  united  $  and  the  capital  stock  of  the  said  corporation 
shall  consist  of  such  number  of  shares  as  aforesaid,  subject  to 
the  right  and  privilege  of  increasing  the  same  from  time  to 
time,  according  to  the  provisions  of  the  respective  charters  of 
the  said  companies  hereby  united. 

<*  Third.  There  shall  be  fifteen  directors  to  manage  the  affairs 
and  business  of  the  said  body  corporate,  and  a  meeting  of  the 
stockholders  of  the  three  corporations  hereby  united  for  the 
election  of  the  first  directors  shall  be  held  at  Wilmington  on 
Wednesday,  the  14th  day  of  February,  instant,  of  the  time 
and  place  of  which  meeting  notice  shall  be  given  by  the  present 
president  of  the  Wilmington  and  Susquehanna  Railroaa  Com- 
pany by  advertisement  in  at  least  three  newspapers,  at  which 
meeting  fifteen  directors  shall  be  elected  by  the  said  stockhold- 
ers, voting  in  person  or  by  proxy,  and  each  share  being  entitled 
to  one  vote ;  and  the  directors  so  elected  shall  hold  their  offices 
until  the  ensuing  annual  meeting  of  the  stockholders,  and  until 
their  successors  are  elected. 


886  SUPREME  COURT. 

Philadelphia  and  Wilmington  Baiiroad  Co.  o.  Maryland. 

Eichibit  B,  referred  to  in  said  statement,  is  as  follows,  to 

wit:  — 

"  A  list  of  the  real  and  personal  property  of  the  Philadelphia, 
Wilmington,  and  Baltimore  Baiiroad  Company,  as  per  the  as- 
sessors' books  on  file  in  the  office  of  the  Commissioners  of 
Harford  County,  on  which  taxes  are  due  for  the  years  of  1843, 
1843, 1844,  and  1845,  to  wit :  — 

Different  tracts  of  land,  from  the  Gunpowder  Falls  to 
the  Susquehanna,  containing  200  acres,  at  $  10  per 
acre,         .        .        .        .        .        .        .        .        .    $2,000 

Track  iron,  &c.,  &c.,         • 95,000 

Houses  and  other  improvements  on  the  road,  and  at 

Havre  de  Grace, 16,000 

Steamboat  at  Havre  de  Grace,         .        .  .        15,000 

$  127,000 

"I  hereby  certify,  that  the  above  is  a  true  transcript  of  the 
property  of  the  Railroad  Company  from  the  assessors'  books. 

<'  Given  under  my  hand  and  seal  of  the  Commissioners  of 
Harford  County,  this 

1842.  To  State  tax  On  $127,000,  at  25  cents  per  $100,  $  317.50 

Commission  at  IJ,, 19.05 

Interest  for  three  years, 60.57 

1843.  To  State  tax  on  the  same,  at  25  cents  per  $100, .  317.50 
Commission  at  1|,  •  •  .  •  •  •  22.22 
Interest  for  two  yfears, 40.75 

1844.  To  State  tax  on  the  above,  25  cents  per  $100,       317.50 

Commission  at  1}, 22J22 

Interest  for  one  year, 20.38 

1845.  State  tax  on  the  above,  25  cents  in  $100,  .        .  317.50 

$1,455.19 
'<  James  Spicer,  Collector  J* 

It  is  agreed  that  any  errors  in  the  foregoing  statement  may 
be  corrected  by  counsel,  at  the  trial  of  the  cause,  either  in  the 
County  Court,  Court  of  Appeals,*  or  Supreme  Court  .of  the 
United  States;  and  that  said  stiatement  may  be  added  to  or 
amended,  by  agreement,  at  any  time. 

George  R.  Richardson,  Attorney  for  Plaintiff. 

Rbverdy  Johnson,  for  Defendant. 

The  follbwing  is  a  summary  of  the  act  imposing  the  tax,  as 
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well  as  of  the  acts  incorporating  the  different  cbmpanies,  so 
far  as  they  bear  upon  the  question  before  the  court 

The  first  section  of  the  act  of  1st  April,  1841,  imposing  the 
tax  sought  to  be  recovered,  after  enumerating  the  several  kinds 
of  property  which  are  to  be  the  subject  of  taxation,  including 
^  all  stocks  or  shares,  owned  by  residents  of  this  State,  in  any 
bank,  institution,  or  company  incorporated  in  any  other  State  or 
Territory,"  also  ^  all  stocks  or  shares  in  any  bank,  institution, 
or  company  incorporated  by  this  State,"  declares  that  such 
"  and  all  other  property  of  every  description  whatsoever  shall 
be  valued  agreeably  to  the  directions  of  this  act,  and  shall 
be  chargeable  according  to  such  valuation  with  the  public 
assessment :  provided,"  occ 

The  ninth  section  makes  it  the  duty  of  the  assessor  to  in- 
form himself  of  all  property  liable  to  assessment,  and  to  make 
a  retarn  thereof  und^r  prescribed  heads,  the  fifth  of  which  was, 
*'  Bank  stocks  and  other  stocks  particularly  specified,  with  their 
respective  values." 

The  sixteenth  section  provided,  that,  for  the  valuing  of  stock 
in  private  corporations  held  by  non-residents,  the  focality  of 
sucn  stock  should  be  deemed  to  be  at  the  place  where  the 
principal  place  of  business  of  such  corporation  should  be 
situate. 

The  seventeenth  section  enacted  that  the  president  or  proper 
officers  of  corporations  should  make  out  and  deliver  to  the 
assessors  of .  the  proper  county  an  account  of  stock  in  such 
corporation. 

The  forty-fifth  section  made  it  the  duty  of  the  levy  court  or 
commissioners  of  the  several  counties  to  impose  a  tax  of 
twenty  cents  in  every  $  100  of  assessable  property,  according 
to  their  valuation. 

The  fifty-third  section  provided  that  the  tax  imposed  "  shall 
be  collectable  and  pavable  into  the  State  treasury  according 
to  the  provisions  oi  this  act,  an  be  in  all  respects  subject 
thereto." 

The  second  section  of  the  act  of  1831,  ch.  288,  entitled  "  An 
Act  to  incorporate  the  Baltimore  and  Port  Deposit  Railroad 
Company,"  enacted  that  "the  subscribers  of  the  said  stock, 
their  successors  and  assigns,  shall  be,  and  they  are  hereby  de- 
clared to  be,  incorporated  into  a  company,  by  the  name  of  the 
Baltimore  and  Port  Deposit  Railroad  Company,  and  by  that 
name  shall  be  capable  in  law  of  purchasing,  holding,  selling, 
leasing,  and  conveying  estates,  real,  personal,  and  mixed,  so  far 
as  shall  be  necessary  for  the  purposes  hereinafter  mentioned, 
and  no  further,  and  shall  have  perpetual  succession,  and  by 
said  corporate  name  may  sue  and  be  sued." 


388  SUPREME    COURT. 

Philadelphia  and  Wilmington  Railroad  Co.  v.  Maryland. 


The  twelfth  section  gave  authority  to  construct  a  road  one 
hundred  feet  widerfrom  the  City  of  Baltimore  to  Port  De- 
posit, &C. 

The  twentieth  section  declared  that  '<  the  shares  of  the  capi- 
tal stock  of  said  company  shall  be  deemed  and  considered  per- 
sonal estate." 

The  act  of  1831,  ch.  296,  entitled  "  An  Act  to  incorporate 
the  Delaware  and  Maryland  Railroad  Company,"  gave  a  per 

Eetual  charter,  and  authorized  the  construction  of  a  road  one 
undred  feet  wide  "from  some  point  on  the  Delaware  and 
Maryland  line"  "to  Port  Deposit,  or  any  other  point  on  the 
Susquehanna  River." 

The  nineteenth  section,  after  giving  authority  to  purchase 
property,  charge  tolls,  &c.,  and  declaring  that  the  property 
specified  should  be  vested  in  said  company  and  their  succes- 
sors for  ever,  proceeds :  "  And  the  shares  of  the  capital  stock  of 
said  company  shall  be  deemed  and  considered  personal  estate, 
and  shall  be  exempt  firom  the  imposition  of  any  tax  or  burden 
by  the  State's  assenting  to  this  law,  except  upon  that  portion 
of  the  permanent  and  fixed  works  of  said  company  which 
may  lie  within  the  State  of  Maryland ;  and  that  any  tax  which 
shall  hereafter  be  levied  upon  said  section  shall  not  exceed  the 
rate  of  any  general  tax  which  may  at  the  same  time  be  im- 
posed upon  similar  real  or  personal  property  of  this  State  for 
State  purposes." 

The  act  of  14th  March,  1836,  ratifies  and  adopts  the  act 
of  the  General  Assembly  of  Delaware,  passed  24th  July,  1835, 
which  provided  for  the  union  of  the  Wilmington  and  Susque- 
hanna Railroad  Company  (incorporated  by  the  General  As- 
sembly of  Maryland)  into  one  company,  to  be  styled  "the 
Wilmington  and  Susquehanna  Raihroad  Company,"  and  which 
abo  provided  that  "  the  holders  of  the  stock  of  the  said  rail- 
road companies,  so  united  as  aforesaid,  shall  hold,  possess,  and 
enjoy  all  the  property,  rights,  and  privileges,  and  exercise  all 
the  power  granted  to  and  vested  in  the  said  railroad  compa- 
nies, or  either  of  them,  bv  this  or  any  other  law  or  laws  of  this 
State,  or  of  the  State  of  Maryland." 

The  act  of  1837,  ch.  30,  authorizes  the  union  of  the  Balti- 
more and  Port  Deposit  Railroad  Company,  and  the  Wilming- 
ton and  Susquehanna  Railroad  Company,  with  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  Company,  and  pro- 
vides that  said  "  body  corporate  so  formed  shall  be  entitled  with- 
in this  State  to  all  the  powers  and  privileges  and  advantages 
now  belonging  to  the  two  first  above-named  corporations." 

The  cause  was  argued  by  Mr,  Meredith^  for  the  defendant 
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in  error,  and  submitted  on  printed  points  by  ilfi^.  Reverdjf  Jbhth 
sonj  for  the  plaintiff  in  error. 

Mr.  MeredUhy  for  defendant  in  error. 

It  will  be  contended  by  the  defendants  in  error,  — 

Ist  That  the  property  assessed  for  the  State  taxes,  for  the 
recovery  of  which  this  suit  was  brought,  was,  at  the  time  of 
said  assessment,  liable  to  State  taxation.  Laws  of  Maryland, 
March  Session,  1841,  ch.  23 ;  McCuUoch  v.  State  of  Ma^Iand, 
4  Wheaton,  436;  Providence  Bank  t;.  Billings,  4  Feters, 
563,  564;  Passenger  Cases,  7  Howard,  402 ;  Nathan  t;.  State 
of  Louisiana,  8  Howard,  80;  Battle  v.  Corporation  of  MobilCi 
9  Alabama,  234;  Howell  v.  State  of  Maryland,  3  Oill,  14. 

2dly.  That  the  property  so  assessed  was  not  exempted  from 
taxation  by  any  contract  or  agreement  binding  on  the  State 
of  Manrland.  Laws  of  Maryland,  1831,  ch.  288;  1831,  ch. 
296 ;  1835,  ch.  93 ;  1837,  ch.  30 ;  Providence  Bank  t;.  Billings, 
4  Peters,  614 ;  Charles  River  Bridge  t;.  Warren  Bridge,  11 
Peters,  420;  McCulloch  v.  State  of  Marvland,  4  Wheaton^ 
436 ;  Bulow  v.  City  Council,  1  Nott  &  McCord,  527 ;  Angel 
and  Ames  on  Corporations,  435,  459,  462,  467,  and  cases  re- 
ferred to;  Blatchford  v.  Mayor  of  Plymouth,  3  Bingham,  N.  C. 
691 ;  Dwarria  on  Statutes,  9  Law  Library,  50  et  seq. ;  Kirby 
v.  Potter,  4  Vesey,  751 ;  Wildman  v.  Wildman,  9  Vesey,  177 ; 
Bawlins  t;.  Jemiings,  13  Vesey,  45;  Page  v,  LeapingweU, 
18  Veseyv  467 ;  Reed  v.  McQrew,  5  Hammond,  380 ;  Pem- 
broke V.  Duxbury,  1  Pickering,  199. 

There  are  several  questions  which  might  be  raised  in  the 
court  below,  but  which  would  not  be  properly  raised  here.  The 
only  question  is  that  which  gives  this  court  jurisdiction. 

The  Baltimore  and  Port  Deposit  Railroad  Company  had 

Cted  to  them  a  perpetual  charter,  without  any  bottus  to  the 
e.    But  the  charter  contained  no  exemption  from  State 
taxation. 

The  act  of  1831,  ch.  296,  gave  to  the  Delaware  and  Mary- 
land Railroad  Company  a  perpetual  charter.  The  nineteenth 
section  declares  that  the  snares  of  the  capital  stock  shall  be 
considered  personal  estate.  There  is  obscurity  in  this  section. 
The  object  would  seem  to  have  been  to  convert  the  shares 
into  personal  estate  in  order  to  subject  them  to  execution, 
Maryland  not  having  passed  any  law  till  after  this  charter  sub- 
jecting stocks,  &C.,  to  execution.  The  same  section  also  de- 
clares, that  such  shares  shall  be  exempt  from  the  imposition  of 
any  tax,  &c  It  would  seem  from  this  that  the  legislature 
meant  to  exempt  stock  m  the  hands  of  the  stockholders.  Then 
comes  the  exception,  that  the  legislature  reserves  the  right  to 
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tax  the  permanent  and  fixed  works  of  the  company,  which 
would  indicate  that  every  thing  else  was  exempted.  And  yet 
that  would  be  a  grant  of  an  exemption  by  implication,  there 
being  no  express  words. 

The  plaintiffs  claim  an  exemption  which  was  not  originally 
granted  to  them,  but  was  granted  to  another  company,  which 
was  subsequently  merged  in  the  present  company.  How  Was 
this  exemption  transferred? 

The  act  of  1835,  chap.  93,  incorporates  the  legislation  of  Dela- 
ware on  the  same  subject  That  act  creates  a  new  corpora- 
tion. In  1837,  when  the  last  union  was  asked  for,  Maryland 
f)rovided  that  the  three  corporations  should  be  merged  in  and 
brm  one  body  corporate,  and  that  it  should  have  all  tlie  pow- 
ers, privileges,  and  advantages  of  the  two  former  companies^ 
namely,  the  Baltimore  and  Port  Deposit  Railroad  Company, 
and  the  Wilmington  and  Susquehanna  Railroad  Company. 
Now  the  only  exemption  which  could  be  transferred  was  that 
of  the  Delaware  and  Maryland  Railroad  Company,  (because 
the  other  company  had  no  exemption,)  which  had  been  merged 
in  the  Wilmington  and  Susquehanna  Railroad  Company. 
But  the  exemption  of  the  former  was  gone  necessarily,  because 
it  was  only  the  5^ocA;  of  that  company  which  w;as  exempted. 
The  moment,  then,  the  stock  was  destroyed  by  the  merger  of 
that  company  in  another,  or.  the  transfusion  or  intermingling 
of  it  with  that  of  the  other  companies,  its  dbtinctive  charac- 
ter was.  destroyed.  Reed  v.  McGrew  and  Pembroke  v.  Dux- 
bury  are  full  to  the  point  And  in  the  Charles  River  Bridge 
case,  this  court  held,  that,  by  the  charter  to  the  Charles  River 
Company,  the  franchise  which  had  originally  existed  in  Harvard 
College  was  extinguished.  So  Jiere,  by  these  new  charters,  the 
ori^nal  exemption  was  extinguished. 

But  suppose  it  to  have  been  transfeiTed,  how  will  it  avail 
thie  present  company  ?  The  property  here  assessed  was  not 
that  which  originally  belonged  to  the  Delaware  and  Maryland 
Company,  but  io  the  Baltimore  and  Port  Deposit  Company, 
which  latter  had,  as  I  have  shown,  no  exemption  at  all. 

The  only  doubt  is  as  to  the  steamboat  But  it  has  been  de- 
cided that  a  tax  of  this  kind  does  not  interfere  with  the  regu- 
lations of  commerce.  It  does  not  appear  that  this  steamboat 
ever  belonged  to  the  exempted  company.  On  the  contrary, 
from  the  kinds  of  property  authorized  by  the  charter,  it  would 
seem  otherwise.  The  charter  was  to  construct  a  road  from 
the  divisional  line  to  the  Susquehanna  River,  and  no  farther. 
The  property  to  be  used  was  such  as  was  required  for  this 
road,  not  for  crossing  the  river.  Non  constat^  then,  that  this 
steamboat  ever  belonged  to  the  exempted  company. 
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Mr.  Johnson^  for  the  plaintiff  in  error. 

The  only  question  is,  whether,  by  contract  between  the  plain- 
tiff in  error  and  the  State,  the  plaintiff  was  not  exempt  from 
the  taxation,  the  amonnt  of  which  it  was  the  purpose  of  the 
suit  to  exact  The  judgment  being  against  the  plaintiff  in 
error,  who  claimed  the  exemption  under  the  alleged  contract, 
and  its  protection  under  the  Constitution  of  the  ynited  States, 
it  must  be  reversed  if  their  ground  can  be  maintained. 

First,  Was  there  a  contoct,  and  second.  Is  it  impaired  by 
the  tax  in  question  ? 

This  is  to  be  ascertained  by  referring  to  the  several  acts 
of  Mai^landfUnder  which  the  plaintiff^s  franchise  is  held.  If 
these  contain  the  contract  relied  upon,  the  point  is  made  out. 
That  a  State  may  contract  in  the  form  of  a  legislative  act,  and 
so  as  to  deprive  herself  in  a  particular  instance  of  the  right  to 
exercise  her  taxing  power,  are  not  now  open  questions.  It  is 
the  settied  doctrine.  Dartmouth  College  t;.  Woodward,  4 
Wheaton,  618 ;  New  Jersey  v.  Wilson,  7  Cranch,  164. 

Is  there,  then,*  such  a  contract  in  this  case  ? 

Before  the  present  company  existed,  the  right  to  make  the 
road  from  Baltimore  to  Philadelphia  was  in  various  companies, 
chartered  for  certain  portions  of  the  road,  by  Maryland,  Dela- 
ware, and  Pennsylvania.  These^  by  an  agreement  authorized 
by  laws  of  the  same  States,  were  united  into  one  on  the  5th  of 
February,  1838,  under  the  name  of  the  plaintiff  in  error ;  the 
agreement  is  in  the  record. 

By  the  terms  of  thb  assodation,  and  the  several  acts  legaliz- 
ing it,  it  will  be  seen  that  aU  the  privileges  and  exempHans 
possessed  by  any  one  of  the  companies  under  its  own  charter 
became  vested  in  the  united  body,  and  coextensive  with  the 
entire  route  of  the  road. 

The  act  of  Maryland  of  1831,  chap.  288,  contains  the  exemp- 
tion from  taxation  upon  which  reliance  is  placed.  The  tax 
levied  is  not  on  the  real  or  fixed  property  onl  v,  owned  by  plain- 
tiff in  error,  and  being  within  the  limits  of  Harford  County, 
but  upon  the  iron  rail,  &c.,  and  the  steamboat  at  Havre  de 
Ghace. 

The  land  is  taxed,  and  also  three  other  items ;  this,  it  is  sub- 
mitted, is  a  clear  violation  of  the  exemption  referred  to.  That 
the  exemption,  but  for  its  qualification  in  the  section  making 
it,  would  have  embraced  the  entire  property,  real  and  personal, 
of  the  company,  is  perfectiy  clear.  The  question  then  is.  Was 
it  tiie  object  of  the  qualification  to  take  out  of  the  exemption 
any  thing  else  than  the  new  land  ?  It  is  submitted,  that  the 
rail-track,  iron  and  wooden,  and  the  steainboat,  are  the  fixed 
property,  within  the  meaning  of  the  exemption.     To  give  it 
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that  interpretation,  would  be  to  make  tbe  exemption  annul  tbe 
entire  section,  and  render  tbe  exemption  altogether  nugatory. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  is  a  corporation  composed  of  sevend 
raihroad  companies*  which  had  been  meviously  chartered  by  the 
States  of  Maryland,  Delaware,  and  Pennsylyania ;  and  wliidi, 
by  corresponding  laws  of  the  respective  States,  were  united  to- 
gether, and  form  one  corporation  under  the  name  and  style  of 
the  Philadelphia,  Wilmington,  aind  Baltimore  Railroad  Com- 
pany. The  road  of  this  corporation  extends  from  Philadel- 
phia to  Baltimore. 

One  of  the  companies  which  now  forms  a  part  of  this  corpo- 
ration was  originallv  the  Baltimore  and  Port  Deposit  Bail- 
road  Company,  and  was  chartered  by  Maryland  by  an  act 
passed  in  1831,  chap.  288.  The  road  constructed  by  this  com- 
pany extended  from  Baltimore  to  the  Susquehanna,  lying  alto- 
gether on  the  west  side  of  the  river. 

The  Delaware  and  Maryland  Haiiroad  Company  watf  an- 
other of  the  original  corporations,  and  was  also  chartered  by 
Maryland  by  the  act  of  1831,  chap.  296.  It  extended  from  the 
Delaware  line  to  the  Susquehanna,  and  lies  on  the  east  side  of 
the  river. '  This  company  was  afterwards,  by  the  act  of  1835, 
chap.  93,  and  a  corresponding  law  passed  by  the  State  of  Dd- 
av^are,  united  with  the  Wilmington  and  Susquehianna  Railroad 
Company,  .which  had  been  previously  chartcnred  by  Delaware ; 
tiie  two  companies  when  united  taking  the  corporate  name  ol 
tl^e  latter. 

Afterwards,  by  an  act  of  Assembly  of  Maryland,  of  1837, 
chap.  30,  and  corresponding  laws  passed  by  Delaware  and 
Pennsylvania,  the  last-mentioned  company,  together  with  the 
Baltimore  and  Port  Deposit  Railroad  Company,  was  author- 
ized to  unite  witif  tbe  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company,  which  had  been  previously  chartered  in  the 
States  where  it  was  situated ;  and  these  united  companies  were 
incorporated  into  one,  under  the  name  and  style  of  the  last- 
mentioned  company,  and  tbe  corporation  thus  formed  is  the 
plaintiff  in  error. 

In  1841,  since  the  union  of  these  companies,  an  act  of  As- 
sembly of  Maryland  was  passed,  imposing  a  tax  for  State  pur- 
poses upon  the  real  and  personal  property  in  the  State,  Under 
this  law,  the  portion  of  the  road  which  belonged  to  the  Balti- 
moie  and  Port  Deposit  rpad,  before  tbe  union  last  above 
mehtioned,  has  been  assessed  as  a  part  of  the  taxable  property 
in  the  State,  in  the  manner  set  forth  in  the  schedule  containeid 
in  the  record.    It  is  admitted  that  it  has  been  assessed  at  tbe 
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same  rate  with  that  of  individaalsy  and  as  prescribed  by  the 
law. 

The  qnestion  submitted  to  this  court  is,  whether  this  property 
of  the  plaintiff  in  error  is  liable  to  be  so  taxed,  under  the  grants 
contained  in  the  different  charters  above  referred  to. 

The  charter  of  the  Baltimore  and  Port  Deposit  Bailroad  de- 
clared that  the  property  in  this  road  when  constructed  should 
be  vested  in  the  company,  and  that  the  shares  of  the  company 
should  be  deemed  and  considered  as  personal  property.  But 
th«re  is  no  provision  in  the  law  exempting  its  stocks  or  its 
property,  real  or  personal,  from  taxation.  And  certainly  there 
IS  no  reason  why  the  property  of  a  corporation  should  be  pre* 
sumed  to  be  exempted,  or  should  not  bear  its  share  of  the 
necesse^  public  burdens,  as  well  as  the  property  of  individ- 
uals. This  court  on  several  occasions  has  held,  that  the  tax* 
ing  power  of  a  State  is  never  presumed  to  be  relinquished,  un* 
less  the  intention  to  relinquish  is  declared  in  dear  and  unam* 
biguons  terms.  In  the  act  incorporating  this  company,  there 
is  nothing  from  which  such  an  inference  could  possibly  be 
drawil ;  and,  standing  upon  this  charter  alone,  the  tax  was 
without  doubt  lawfully  imposed. 

Neither  can  such  an  inference  be  drawn  from  any  thing  con- 
tained in  the  subsequent  law  by  which  this  company  became 
finally  consolidated  with  the  plaintiff  in  error.  It  remained  a 
separate  corporation,  without  any  alteration  in  its  charter  in 
this  respect,  until  the  xmion  was  formed  by  the  act  of  1837.  It 
was  situated  altogether  in  the  State  of  Maryland.  The  Wil- 
mington and  Susquehanna  Railroad  Company  was  partiy.  in 
Maryland  and  partiy  in  Delaware,  and  owed  its  existence  to  a 
separate  charter.  And  the  law  which  authorizes  these  two 
companies  to  unite  themselves  with  the  plaintiff  in  error  de- 
dares  that  this  new  corporation,  that  is,  the  Philadelphia,  'Wil- 
mington, and  Baltimore  Railroad  Companv,  shall  be  entitled 
within  this  State  to  all  the  powers  emd  privileges  and  advan- 
tages at  that  time  belonging  to  these  two  companies.  It  grants 
it  nothing  more. 

Now,  as  these  companies  held  their  corporate  privileges  un- 
der different  charters,  the  evident  meaning  of  this  provision  is, 
that  whatever  privileges  and  advantages  either  of  them  pos- 
sessed should  in  like  manner  be  held  and  possessed  by  the 
new  company,  to  the  extent  of  the  road  they  had  respectively 
occupied  before  the  union ;  that  it  should  stand  in  their  place, 
and  possess  the  power,  rights,  and  privileges  they  had  severally 
enjoyed  in  the  portions  of  the  roaa^  which  had  previously  be- 
longed to  them.  And  this  intention  is  made  still  more  evident 
by  the  fourth  section  of  the  law,  which  makes  the  new  corpo- 
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ration  responsible  for  the  cdntracts,  debts,  obligations,  engage* 
ments,  and  liabilities  at  law  or  in  equity  of  the  several  compa- 
nies, and  declares  that  it  shall  hold  and  be  entitled  to  all  the 
estatSi  real,  personal,  and  mixed,  chosiss  in  action,  &c.,  belong- 
ing to  or  due  to  the  several  companies.  The  plaintiff  in  error, 
therefore,  took  the  property  of  the  Baltimore  and  Port  Deposit 
Railroad  Company  with  cdl  the  liabilities  to  which  it  was  sob- 
ject  in  the  hands  of  that  company. 

The  act  which  incorporated  the  Delaware  and  Maryland 
Bailroad  provided  that  the  shares  in  that  company  should  be 
deetned  and  considered  personal  estate,  and  shoula  be  exempt 
from  any  tax  or  burden,  ^  except  upon  that  portion  of  the  per- 
manent and  fixed  works  which  might  be  in  the  State  of  Mary- 
land.'' And  the  law  of  1835,  which  authorized  the  union  of 
this  company  with  the  Wilmington  and  Susquehanna  Rail- 
road Company,- secured  to  the  united  company  the  property, 
rights,  and  privileges  which  that  law  or  other  laws  conferred  on 
them  or  either  of  them.  The  original  exemption,  therefore,  of 
the  Delaware  and  Maryland  Railroad  Con]j)any,  as  far  as  it 
went,  was  extended  to  the  [Wilmington  and  Susquehanna 
Rfldlroad  Company,  and  has  been  continued  to  the  plaintiffs  in 
error.  But  as  the  right  of  taxation  on  that  part  of  the  road  is 
not  in  question  in  this  suit,  we  forbear  to  express  an  opinion 
upon  it  For  if  this  restriction  could  be  supposed  to  exempt 
from  taxation  the  description  of  property  enumerated  in  the 
schedule,  or  any  part  of  it,  it  could  not  affect  the  question  be- 
fore us.  The  provisions  of  this  charter  have  never  been  extend- 
ed to  the  portion  of  the  road  on  the  west  side  of  the  river,  which 
was  constructed  under  the  charter  of  the  Baltimore  and  Port 
Deposit  Railroad.  As  that  company  held  it,  so  it  is  now  held 
by  the  plaintiff  in  error,  with  the  same  privileges,  powers,  and 
liabilities.  And  as  the  prpperty  assessed  was  liable  to  taxa- 
tion in  the  hands  of  the  original  corporation,  it  is  equally 
liable  in  the  hands  of  the  company  with  which  it  is  now  con- 
solidated. 

The  judgment  must  therefore  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec* 
ord  from  the  Court  of  Appeals  for  the  Western  Shore  of  Mary- 
land, and  was  argued  by  counsel  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Court  of  Appeals  in  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs  and  damages  at  the 
rate  of  six  p&r  centum  per  annum. 
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The  Baltimobb  and  Sttsqitehaniva  Railroad  Compaitt,  Plaintiff 
IN  BBROR,  V.  Alexander  Nesbit  and  Penelope  D.  Goodwin. 

The  State  of  ICaryland  granted  a  charter  to  a  railroad  comoaoj,  in  which  piorision 
was  made  for  the  condemnation  of  land  to  toe  following  effect ;  namelj,  that  a  inry 
shonld  be- summoned  to^  assess  the  damages^  which  award  should  be  confirmed  by 
the  Connty  Court,  unless  cause  to.  the  contrary  was  shown. 

The  charter  further  prorided,  that  the  nay^enti  or  tender  of  pmnent,  of  snch  ralua- 
tion  should  entitle  the  company  to  the  estate  as  fully  as  if  it  nad  been  conveyed. 

In  1836,  there  was  an  inquisition  by  a  jury,  condemning  certain  lands,  whlcn  wtf 
ratified  and  confirmed  by  the  County  Court 

In  1841,  the  legislature  passed  an  act  directing  the  Conn^  Court  to^t  aside  tho 
inquisition  and  order  a  new  one. 

On  the  18th  of  April,  1844,  the  railroad  company  tendered  the  amomt  of  the  dam- 
ages, with  interest,  to  the  owner  of  the  land,  which  offer  was  refused ;  and  on  the 
26th  of  April,  1844,  the  owner  applied  to  the  County  Court  to  set  aside  the  in- 
quisition, and  order  a  new  one.  which  the  court  directed  to  be  done. 

The  law*of  1841  was  not  a  law  impairixig  the  obligatioB  of  a  contnu^  It  neither 
changed  the  contract  between  the  company  and  the  StatO}  nor  did  it  diTOt  tha 
Company  of  a  rested  title  to  the  land.  i 

The  charter  prorided,  that,  upOn  tendering  the  damages  to  the  owner,  the  title  to  the 
land  should  become  Tested  in  the  company.  There  having  been  no  each  tender 
when  the  act  of  1841  was  passed,  five  rears  after  the  inquisition,  that  act  onlr  left 
the  parties  in  the  situation  where  the  charter  placed  them,  and  no  title  was  direst- 
ed  out  of  the  company,  because  they  had  acquired  none. 

The  States  hare  a  right  to  direct  a  re-hearing  of  cases  decided  in  fheir  own  courts. 
The  only  limit  upon  their  power  to  pass  retrospectire  laws  is,  that  the  Constitu- 
tion of  the  Unltea  States  forbids  their  passing  ex  pott  facto  laws,  which  are  retro- 
spectire penal  laws.  But  a  law  merely  direstin^  antecedent  rested  rights  of 
prop|Mrtr,  where  there  is  no  contract,  is  not  inconsistent  with  the  Constitation  of 
the  United  States. 

This  case  was  brought  up  from  Baltimore  County  Court  by 
a  writ  of  errbr  issued  under  the  twenty-fifth  section  of  the  Ju^ 
didary  Act 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  cour^ 
to  which  the  reader  is  referred. 

It  was  argued  by  ilfi*.  Campbell  and  Mr.  Yelloty  for  the  plain- 
tiff  in  errori  and  Mr.  Johnson,  for  the  defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points :  — 

1st  That  the  charter  was  a  contract  between  the  State  of 
Maryland  and  the  railroad  company,  and  that  the  act  of 
1841,  which  varies  the  terms  of  that  contract  without  the  com- 
pany's assent,  is  a  law  impairing  the  obligation  of  the  contract, 
and  therefore  unconstitutional  a,nd  void.  Green  v.  Biddle,  8 
Wheat  84;  Dartmouth  College  v.  Woodward,  4  Wheat 
647,  663,  668,  669,  699,  710,  711,  712. 

2d.  That  the  title  to  the  land  condemned  having  vested  by 
the  confirmation  of  the  inquisition,  and  the  tender  of  the  money 
anterior  to  the  action  by  the  Baltimore  County  Court,  under  the 
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act  of  1841,  that  act  is  unconstitutional,  because  it  divests 
vested  rights,  and  in  this  way  impairs  the  obligation  of  con- 
bracts- 

Mr.  Johnson  contended,— 

That  there  is  nothing  of  the  character  of  a  contract  in 
the  charter,  that,  by  the  Constitution  of  the  United  States, 
deprives  the  legislature  of  the  State  of  the  power  to  order  a 
re-hearing  of  the  case.  Satterlee  v.  Matthewson,  2  Pet  380; 
Livingston's  Lessee  v.  Moore  et  al.,  7  Pet.  469;  Wilkinson 
V.  Leland,  2  Pet  627;  S.  C,  10  Pet  294;  Watson  v.  Meroer, 
8  Pet  88 :  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet  420. 

Mr.  Justice  DANIEL  delivered  the  opinion  pf  the  court 

This  case  comes  before  us  from  the  District  of  Maryland, 
npon  a  writ  of  error  to  the  court  of  Baltimore  County,  prose- 
cuted under  the  twenty-fifth  sectio  i  of  the  Judiciary  Act 

The  facts  from  which  the  questions  to  be  adjudged  arise  are 
the  following. 

The  le^slature  of  Maryland,  by  a  law  of  the  18th  of  Feb- 
raary,  1828,  incorporated  the  plaintiff  in  error  by  the  name 
and  style  of  the  Baltimore  and  Susquehanna  Railroad  Com- 
panv,  for  the  purpose  of  constructing  a  railroad  from  the  dty 
of  Baltimore  to  some  point  or  points  on  the  Susquehanna 
Biver.  To  enable  this  company  to  acquire  such  land,  earth, 
timber,  or  other  materials  as  might  be  necessary  for  the  con- 
struction and  repairing  of  the  road,  the  law  above  mentioned, 
by  its  fifteenth  section,  authorized  the  company  to  a^ee  with 
the  owners  of  the  land  and  other  materials  wanted,  for  the 
purchase  or  use  thereof;  and  in  the  event  that  the  company 
could  not  agree  with  the  owners,  or  that  the  owners  were 
femes  covert  under  age,  insane,  or  out  of  the  county,  this  sec- 
tion provided  that  a  justice  of  the  peace  of  the  county,  upon 
application,  should  thereupon  issue  his  warrant  to  the  sheriff 
to  summon  a  jury,  who,  in  accordance  with  the  directions  con- 
tained in  the  same  section  of  the  statute,  should  value  the 
damages  which  the  owner  or  owners  would  sustain,  and  that 
the  inquisition,  signed  and  sealed  by  the  jury,  should  be  re- 
turned by  the  sheriff  to  the  clerk  or  prothonotary  of  his  county, 
to  be  filed  in  court,  and  that  the  same  should  be  confirmed  by 
said  court  at  its  next  session,  if  no  sufficient  cause  to  the  con- 
trajy  be  shown. 

The  section  further  provides,  that  "  such  valuation,  when 
paid^  pr  tendered  to  the  owner  or  owners  of  said  property,  or 
to  his,  her,  or  their  legal  representatives,  shall  entiue  the  com- 
pany to  the  estate  and  interest  in  the  same  thus  valued,  as 
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inlly  as  if  it  had  been  conveyed  by  the  owner  or  owners  of  the 
same ;  and  the  valoationi  if  not  received  when  tendered,  may 
at  any  time  thereafter  be  recovered  from  the  company  without 
oosts  by  the  said  owner  or  ownersi  his,  hery  or  their  legal  repre* 
aentatives.'^ 

It  appears  tbati  nnder  the  anthority  of  the  statnte  above 
cited,  an  inqoiBition  was  (upon  the  application  of  the  plaintiff 
in  error)  held  by  the  sheriff  of  Baltimore  CTonntyi  on  the  13th 
of  December,  lb36,  upon  the  lands  of  the  defendants  in  eiior 
as  possessed  by  Alexander  Nesbit  in  the  character  of  trutteef 
ana  by  Penelope  D.  Goodwin  as  cestui  que  trusty  and  the 
damages  assessed  by  the  jurv  upon  that  inooisition,  for  the 
land  to  be  appropriated  to  the  use  of  the  plaintiff  in  error, 
were  to  the  said  Alexander  Nesbit  noAing^  and  to  the  said  Pe- 
nelope D.  Goodwin  Jhe  hundred  dollars ;  that  this  inquisition 
having  been  returned  to  the  court  of  Baltimore  County,  the 
foUowinj?  order  in  relation  thereto  was  made  on  the  24th.of 
April,  1S37 :  "  Ordered,  That  this  inquisition  be  ratified  an^ 
confirmed,  no  cause  to  the  contrary  having  been  shown.^  Sub- 
sequent!^  to  this  order  of  confirmation,  it  appears  that  pay- 
ment of  the  money  assessed  for  damages  to  the  lands  of  the 
defendants  was  not  tendered  by  the  plaintiff,  nor  any  measure 
whatever  in  relation  to  this  inquisition  adopted  by  them,  prior 
to  the  18th  day  of  April,  1844,  on  which  ladt  day  the  plaintiff 
by  its  agent  tendered  to  the  defendant  Penelope  D.  Good- 
win the  sum  of  $  500,  the  principal  of  the  damages  assessed, 
with  $  220.4^  as  interest  for  seven  years  four  months  and  five 
days  on  the  amount  of  that  assessment,  making  an  aggregate 
of  $720.42.  In  the  mean  time,  between  the  date  of  the  in- 
quisition and  the  tender  just  mentioned,  viz.  at  their  December 
session  of  1841,  the  legislature  of  Maryland  passed  a  statute,  by^ 
which  they  directed,  "  that  the  Baltimore  County  Court  should 
set  aside  the  inquisition  found  for  the  Bcdtimore  and  Susque- 
hanna Railroad  Company  condemning  the  lands  of  Penelope 
D.  Goodwin  of  said  county,  and  that  the  said  court  direct  an 
inquisition  de  novo  to  be  taken,  and  that  such  proceedings  be 
had  as  in  cases  where  inquisitions  in  similar  cases  are  set 
aside."  In  obedience  to  the  statute  last  cited,  the  court  of 
Baltimore  County,  upon  the  petition  of  the  defendants  in 
errqr,  presented  to  them  on  the  26th  of  April,  1844,  entered 
a  rule  upon  the  plaintiff  in  error  to  show  cause,  on  the  11th 
day  of  May  succeeding,  why  the  inquisition  should  not  be  set 
aside,  and  an  inquisition  de  novo  directed  as  prayed  for,  and,, 
after  hearing  counsel  for  and  against  the  application^  did,  on 
the  13th  of  May,  1847,  order  and  adjudge,  that  the  inquisition^ 
returned  in  that  case  be  set  aside,  and  that  hereafter  the 
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court  will  npon  application  of  the  petitioners  provide  for  tiie 
taking  of  an  inquisition  de  novo^  according  to  law. 

The  court  of  Baltimore  County  is  admitted  to  be  the  high- 
est in  the  State  in  which  a  decision  upon  this  matter  could  be 
had,  there  being  no  appeal  allowed  from  its  judgment 

The  plaintiff  in  error  insists,  — 

1st.  That,  its  charter  being  a  contract  between  itself  and 
the  St^te,  the  cu^t  'of  1841,  having  varied  that  contract  with- 
out the  assent  of  the  company,  was  a  ]aw  impairing  the 
oblifi^ation  of  a  contract,  and  therefore  uticonstitational  and 
voio. 

2d.  That,  the  title  to  the  land  condemned  having  vested  by 
the  confirmation  of  the  inquisition,  and  the  tender  of  the 
money  anterior  to  the  judgment  of  the  Baltimore  County  Court 
under  the  act  of  1841,  this  act  of  the  legislature  is  unconstitu- 
tional, because  it  divests  vested  rights,  and  in  this  way  impairs 
the  obligation  of  contracts. 

In  considering  the  two  propositions  here  laid  down  by  the 
plaintiff  in  error,  the  first  criticism  to  whjph  they  would  seem 
td  be  obnoxious  is  this,  that  they  assume  as  the  groundwork 
for  the  conclusions  they  present,  that  which  remains  to  be  de- 
monstrated by  a  fair  interpretation  of  the  legislative  action 
which  it  is  sought  to  impugn.  For  instance,  with  respect  to 
the  first  proposition,  admitting  the.  charter  of  the  plaintiff  to 
be  a  contract,  the  reality  and  character  of  any  variation  there- 
of by  the  legislature  must  be  shown,  before  .it  can  be  brought 
within  the  inhibition  of  the  Constitution.  So,  too,  with  respect 
to  the  second  charge,  it  must  certainly  be  showri*  that  there 
was  a  perfect  investment  of  property  in  the  plaintiff  in  error 
by  contract  with  the  legislature,  and  a  subsequent  arbitrary 
divestiture  of  that  property  by  the  latter  body,  in  order  to  con- 
stitute their  proceeding  an  act  impairing  the  obligation  of  a 
contract 

The  mode  of  proceeding  prescribed  by  the  fifteenth  section 
of  the  charter  of  incorporation,  for  the  acquiring  of  land  and 
other  materials  for  constructing  the  road,  has  been  already 
stated.  Let  us  now  inquire  by  what  acts  to  be  performed  by 
the  company,  and  at  what  period  of  time,  the  investiture  of 
such  land  and  other  property  in  them  was  to  become  com- 
plete,—  what  conditions  or  stipulations  were  imposed  on  the 
plaintiff  in  error  as  necessary  to  the  completion  of  their  con- 
tract This  will  be  indispensable  in  order  to  ascertain  whether 
any  variation  of  these  conditions,  amounting  to  an  infraction 
of  the  contract,  has  been  made  by  the  Maryland  legislature. 
After  declaring  that  the  inquisition,  when  returned,  if  no  ob- 
jection be  maae,  shall  be  recorded,  the  fifteenth  section  pro- 
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vides  that  the  paymeni  or  tender  of  the  yalaation  to  the  owner 
of  the  land,  &ccy  shall  entitle  the  company  to  the  estate  and  in- 
terest in  the  same  as  fully  as  if  it  had  been  conveyed  by  the 
owner  or  owners  thereof.  Thus  it  appears  that  it  is  the  pay- 
ment or  tender  of  the  value  ansessed  by  the  inquisition  which 
gives  title  to  the  company,  and  consequently,  without  such 

Eayihent  or  tender,  no  title  could,  by  the  verv  t^rms  of  the  law, 
ave  passed  to  them.    Have  the  legislature  bv  any  subsequent 
arrangement  abrogated  or  altered  this  condition,  or  the  con- 
sequences which  were  to  flow  from  its  performance?    From 
the  period  of  the  assessment  to  the  18th  of  April,  1844,  thiB 
zeoord  discloses  no  evidence  of  any  acceptance  by  the  company 
of  the  proceedings  under  the  inquisition,  or  such  at  least  as 
Could  bind  them.    It  can  hardly  be  questioned,  that,  without 
acceptance  by  the  acts  and  in  the  mode  prescribed,  the  com- 
pany were  not  bound ;  that  if  they  had  been  dissatisfied  with 
the  estimate  pleu^d  upon  the  land,  or  could  have  procured  a 
more  eligible  site  for  the  location  of  their  road,  tney  would 
have  been  at  liberty  het6te  such  acceptance  whoUv  to  renounce 
the  inquisition.    The  proprietors  of  the  land  coula  have  no  au- 
thority to  coerce  the  company  into  its  adoption.     Thb  being 
the  case,  there  could  up  to  this  point  be  no  mutuality,  and 
hence  no  contract,  even  in  the  constrained  and  compulsory 
character  in  which  it  was  created  and  imposed  upon  the  pro- 
prietors by  the  authority  of  the  statute.     This  view  of  the 
matter  seems  to  accord  with  the  opinion  of  the  Chancellor  of 
Maryland  in  his  construction  of  this  very  charter,  in  the  case 
of  Compton  v.  The  Baltimore  and  Susquehanna  Railroad 
Company,  where  he  uses  this  language:  <'  In  the  taking  of  an 
inquisition  under  this  and  similar  statutory  provisions,  it  must 
appear  that  the  authority  given  has  been  pursued ;  and  as  un- 
der a  writ  of  ad  quod  damnum  there  should  be  no  unreasonable 
delay,  much  less  could  any  fraudulent  practice  be  allowed  to 
pass  without  check  or  rebuke."    3  Bland's  Chancery  Reports, 
391.    Five  years  after  this  inquisition,  during  all  which  mter- 
val  this  company  neglects  or  omits  tiie  fulnlment  of  the  es- 
sential condition  on  performance  of  which  its  title  depended,  the 
legislature  again  interposes ;  and  it  may  be  asked  in  what  re- 
spects this  interposition  amounted  to  an  abroration  or  vari- 
ation of  any  contract  which  the  legislative  body  itself,  rather 
than  the  proprietors  of  the  land,  had  been  instrumental  in 
making.     We  think  this  interposition  in  no  respect  impaired 
or  contravened  the  contract  alleged  to  have  been  previously 
existing;  that  it  is  perfectly  cousl»tent  with  all  its  conditions^ 
and  leaves  the  parties  precisely  as  they  stood  from  the  passage 
of  the  charter,  and  at  full  liberty  to  insist  upon  whatever  rights 
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or  interests  that  law  had  granted.    It  divested  no  rights  of 

?'operty,  because,  as  we  have  shown,  none  had  been  vested. 
his  intervention  was  simply  the  award  of  a  new  trial  of  tiie 
proceedings  under  the  inquisition,  which  proceedings  were  of 
no  avail  as  a  judgment,  after  such  new  trial  was  allowed. 
This  intervention,  too,  was  the  exercise  of  power  by  the  legis- 
lature supposed  by  that  body  to  belong  legitimately  to  itself; 
whether  this  authority  was  strictly  legislative  tnr  judicial,  ac- 
cording to  the  distribution  of  power  in  the  State  govemmenti 
was  u  question  rather  for  that  government  than  for  this  court 
to  determine. 

What  exact  partition  of  powers,  legislative,  executive,  or 
judicial,,  the  people  of  the  several  States  in  thdr  domestic 
organization  may  or  should  apportion  to  the  different  depart- 
ments of  their  respective  governments,  is  an  inquiry  into  which 
this  court  would  enter  with  very  great  reluctance. 

It  might  seem  advantageous  to  some  of  the  States  that  the 
judicial  and  legislative  authorities  or  functions  of  the  trovera- 
ment  should  be  blended  in  the  same  body ;  and  that  tiie  legisla- 
ture should  in  all  cases  exercise  powers  similar  to  those  now 
vested  in  one  branch  of  the  British  Parliament,  and  as  in  some 
specified  instances  in  one  of  the  houses  of  our  own  national 
legislature.  Should;  such  an  organization  be  lidopted  by  a 
State,  whatever  might  be  thought  of  its  wisdom,  where  be- 
vond  the  body  politic  of  the  State  would  exist  any  power  to 
impugn  its  legitimacy?  But  in  truth  no  such  inquiry  regu- 
larly arises  upon  this  record.  The  only  questions  presented 
for  our  consiaeration,  the  only  questions  we  have  authority  to 
•consider  here,  are,  —  1st,  Whether  under  their  charter  of  incor- 
poration and  the  proceedings  therein  directed,  and  which  have 
been  had  in  pursuance  of  that  charter,  the  plaintiff  in  error 
has,  by  contract  vrith  the  State^  been  invested  with  certain 
perfect  absolute  rights  of  property?  And  2dly,  Whether  sudi 
contract,  if  any  such  existed,  has  been  impaired  by  subsequent 
legislation  of  the  State,  by  a  divestiture  of  those  rights?  To 
each  of  these  questions  we  reply  in  the  negative ;  because,  as 
has  already  been  shown,  the  conditions  of  the  charter,— con- 
dilionto  imUspensable  to  the  vesting  of  a  title  in  the  plaint^ 
in  error,- never  were  in  due  time  and  in  good  faith  ralfill^; 
nor,  until  after  the  new  trial  had  been  ordered  byjihe  legiua- 
iurc)  pretended  to  be  complied  with.  ^ 

If  it  were  necessary  to  sustcdn  by  precedent  the  authority  or 
practice  pf  the  State  legislature  in  awarding  a  pew  trial,  or  in 
ordering  a  proceeding  in  the  nature  of  an  appeal,  after  litiga- 
tion actually  commenced,  or  even  after  judgment,  and  as  to 
which  provision  for  new  trial  or  appeal  had  not  been  pre- 
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Tioody  made,  a  very  striking  example  from  ibis  court  miffht 
be  adduced  in  the  case  of  Calder  and  wife  t;.  Boll  and  wife, 
decided  as  long  since  as  1798|  and  reported  in  the  3d  of  Dallas, 
p.  386.  The  fiBicts  of  that  case  are  thus  stated  by  Chasci  Justice, 
in  delivering  his  opinion :  —  ^  The  legislature  'of  QDnnecticuti 
on  the  2d  of  May,  1795,  passed  a  resolution  or  law,  which,  for 
the  reasons  assigned,  set  aside  a  decree  of  the  Court  of  Probate 
for  Hartford  on  the  21st  of .  March,  1794,  which  decree  disap- 
proved of  the  will  of  Norman  Morrison,  made  the  21st  of  Au« 
gust,  1779,  and  refused  to  record  said  will ;  and  granted  a  new 
hearing  by  the  said  Ck>urt  of  Probate,  with  lib^y  of  appeal 
therefrom  within  six  months.  A  new  hearixig  was  had  in  vir- 
tue of  this  resolution  or  law,  before  the  said  Court  of  Probate, 
who,  on  the  27th  of  July,  1795,  approved  the  will,  and  ordered 
it  to  be  recorded.  In  Aufi^ust,  1795,  appeal  was  had  to  the 
Superior  Court  of  Hartforc^  who,  at  February  term,  1796,  af- 
firmed the  decree  of  the  Court  of  Probate.  Appeal  was  had 
to  the  Supreme  Court  of  Errors  of  Connecticut,  who,  in  June, 
1796,  adjudged  that  there  were  no  errors." 

^  The  efibct,"  says  this  same  judge,  '^of  the  resolution  or 
law  of  Connecticut  above  stated  is  to  revise  a  dedsion  of  one 
of  its  inferior  courts,  and  to  direct  a  new  hearing  of  the  case 
by  the  same  Court  of  Probate  that  passed  the  decree  against 
the  will  of  Norman  Morrison.  By  the  existing  law  of  Connect- 
icut, a  right  to  recover  certain  property  had  vested  in  Calder 
and  wife  in  consequence  of  a  decision  of  a  court  of  justice,  but 
in  virtue  of  a  subsequent  resolution  or  law,  and  the  new  hear« 
ing  thereof,  and  the  decision  in  consequence,  this  right  to 
recover  certain  property  was  divested,  and  the  right  to  the 
property  declarea  to  be  in  Bull  and  wife,  the  appellees."  Upon 
a  full  examination  of  this  case,  the  court  being  of  the  opinion 
that  the  resolution  or  law  of  Connecticut  awarding  the  new 
trial,  with  right  of  appeal,  did  not  fall  within  the  technical  defi- 
nition of  an  ex  post  facto  law,  and  there  being  no  contract  im- 
paired or  affected  by  that  resolution,  they  by  a  unanimous 
decision  sustained  the  judgment  founded  upon  that  resolution. 

That  there  exists  a  general  power  in  tiie  State  governments 
to  enact  retrospective  or  retroactive  laws,  is  a  point,  too  well 
settled  to  admit  of  question  at  this  day.  The  only  limit  upon 
this  power  in  the  States  by  the  Federal  Constitution,  and 
therefore  the  only  source  of  cognizance  or  control  with  respect 
to  that  power  existing  in  this  court,  is  the  provision  that  these 
retrospective  laws  shall  not  be  such  as  are  technically  ez  post 
factOf  or  such  as  impair  the  obligation  of  contracts.  Thus,  in 
the  case  of  Watson  et  al.  v.  Mercer,  8  Peters,  110,  the  court 
say  :  <<  It  is  clear,  that  this  court  has  no  right  to  pronounce  an 
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act  of  the  State  legislature  void,  as  contrary  to  the  CTonstita- 
tion  of  the  United  States,  from  the  mere  fact  that  it  divests 
antecedent  vested  rights  of  property.  The  Constitation  of  the 
United  States  does  not  prohibit  the  States  from  passing  retro- 
spective laws  generally,  but  only  ex  post  facto  laws.  Now  it 
has  been  solemnly  settled  by  this  conrt,  that  the  phrase  ex  post 
facto  is  not  applicable  to  civil  laws,  but  to  penal  and  criminal 
laws."  For  this  position  is  cited  the  case  of  Calder  v.  Boll, 
already  mentioned;  of  Fletchers.  Peck,  5  Cranch,  138;  Og- 
den  V.  Saanders,  12  Wheat  266 ;  and  Satterlee  v.  Matthew- 
son,  2  Peters,  380.  Now  it  must  be  apparent  that  the  act  of 
the  Maryland  legislature  of  December,  1841,  simply  ordering  a 
new  triai  of  the  inquisition,  does  i^ot  fall  wtthin  any  definition 
given  of  an  ex  post  facto  law,  and  is  not  therefore  assailable  on 
that  account  We  have  already  shown  that  this  law  impaired 
the  obligation  of  no  contract,  because  at  the  time  of  ito  pas- 
Rage,  and  in  virtue  of  any  prpceeding  had  under  the  charter  of 
the  company,  no  contract  bttween  the  company  on  the  one 
(hand,  and  the  State  or  the  proprietors  of  the  mna  on  the  other, 
in  realily  existed.    We  therefore  adjudge  the  act  of  the  legis- 

titure  of  Marvland  of  December,  1841,  and  the  proceedings 
f  the  court  of  Baltimore  County  had  in  pursuance  thereof,  to 
be  constitutional  and  valid,  and  order  that  the  judgment  of  the 
said  court  be,  and  the  same  is  hereby,  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Baltimore  County  Court,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  Balti- 
more County  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 


John  B.  Butler,  Levi  Reynolds,  Juniob,  and  William  Overfisld, 

LATE  BOAHD  OP  CaNAL  COMMISSIONERS   OF    PENNSYLVANIA,  PLAIN- 
TIFFS IN  EBROR,  V.  The  C<^mmonwealth  OF  Pennsylvania. 

In  1836,  the  State  of  PennsylTania  passed  a  law  directing  Canal  Commissionen  to 
be  appointed,  annnallr,  hj  the  Governor,  and  Uiat  their  term  of  office  should  com- 
mence on  the  I  St  of  febmary  in  every  ^ear.    The  paj  was  fonr  dollars  per  diem. 

In  April,  1843,  certain  persons  oeing  then  in  office  as  Commissioners,  the  legislatnro 
passed  another  law,  providing  amongst  other  things  that  the  per  diem  shonid  be 
only  three  dollars,  the  reduction  to  take  effect  npon  the  passage  of  the  law ;  and 
that,  in  the  following  October,  Commissioners  should  be  elected  by  the  people. 

The  Commissioners  claimed  the  full  allowance  during  their  entire  year,  upon  the 
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giouid  that  tfafl  Stftto  had  no  right  to  pats  a  law  impairiqg  the  obUgalum  of  a 
■  contract. 
There  was  no  eontract  hetween  the  State  and  the  Commissionen,  within  the  mean- 
ing of  the  Constitntion  of  the  United  States. 

This  case  was  brought  np  irom  the  Supreme  Court  of  Penn- 
Bylvania,  by  a  writ  of  error  issued  under  the  twenly-fifth  sec- 
tion of  the  Judiciary  Act 

The  object  was  to  test  t(ie  constitutionality  of  an  act  passed 
by  the  legislature  of  Pennsylvania,  on  the  18th  of  April,  1843, 
entitled  ^  An  Act  to'  reduce  the  expenses  and  proviae  for  the 
election  of  the  Board  of  Canal  Commissioners.'^  The  allega- 
tion was,  that  the  act  was  repugnant  to  the  Constitution  of  the 
United  States. 

The  plaintiffs  in  error  were,  on  the  1st  of  February,  1843, 
severally  appointed  and  commissioned  by  the  Governor  of 
Pennsylvania  to  be  Canal  Commissioners  for  one  year,  by 
separate  commissions  from  the  Governor,  all  of  similar  tenor 
and  date,  of  one  of  which  the  following  is  a  copy :  — 

^Pknnstlvania,  ss. 

« David  R.  Porter,  Gtevemor  of  the  said  Commonwealth, 
to  John  B.  Butler  sends  greeting : 

^  Whereas,  in  and  by  an  act  of  the  General  Assemblv  of 
this  Commonwealth,  passed  the  28th  day  of  January,  1836, 
the  Govenior  is  empowered  and  required,  on  or  after  the  first 
day  of  February,  1836,  and  annually  thereafter,  to  appoint 
three  Canal  Commissioners,  and,  in  case  of  vacancy,  to  supply 
the  same  by  new  appointments,  whose*  powers,  duties,  and 
compensation  shall  be  the  same  as  those  of  the  (then)  present 
board,  and  shall  commence  on  the  first  day  of  February,  1836, 
and  on  the  first  day  of  Februaiy  annually  thereafter,  and  whose 
term  of  service  shall  continue  for  one  year: 

**  Now,  therefore,  be  it  knov/n,  that,  having  full  confidence  in 
your  integrity  and  ability,  I,  the  said  David  K.  Porter,  Governor 
of  said  Commonwealth,  in  pursnai  ce  of  the  power  and  author- 
ity to  me  by  law  ^ven,  have,  and  by  these  presents  do,  appoint 
you,  the  said  John  B.  Butler,  to  be  a  Canal  Commissioner  for 
the  term  of  one  year  from  the  day  of  the  date  of  these  presents, 
if  you  shall  so  long  behave  yourself  well.  Hereby  giving  and 
granting  to  you,  in  conjunction  with  the  other  Commissioners, 
all  the  nghts,  powers,  and  emoluments  of  the  said  office,  and 
authorizing  and  requiring  you  to  unite  with  the  said  Commis- 
sioners in  the  execution  and  performance  of  all  the  duties  of  a 
Canal  Commissioner,  agreeably  to  the  several  laws  of  this 
Commonwealth. 

*'  Given  under  my  hand  and  the  great  seal  of  the  said  Com- 
monwealthf  &c,  the  first  day  of  February,  A.  D.  1843.V 
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This  appointment  was  made  in  porsuance  of  tite  act  of  As- 
sembly passed  6th  April|  1830  (Pamphlet  Laws,  p.  218 ;  In- 
ternal Improvement  Laws,  p.  65),  and  of  the  act  of  28th  Janu- 
ary, 1836  (Pamphlet  Laws,  23 ;  Int  Imp.  Laws,  145). 

The  first  of  these  acts  (§  1)  provides,  ^  That  on  or  before  the 
first  Monday  of  June  next,  and  annually  thereafter,  the  Gtov- 
«mor  shall  appoint  three  Canal  Ck>mmissioners,  and,  in  case  of 
vacancy,  supplv  the  same  by  new  appointments,  whose  powers 
and  duties  shall  be  the  same  as  those  of  the  present  board,  and 
shall  conmience  on  the  first  Monday  in  June,  and  shall  continue 
in  office  for  one  year,  and  who  shall  receive,  as  a  full  compen- 
sation for  their  services  and  expenses,  the  sum  of  four  dollars 
each  per  day,"  &c« 

The  second  act  provides,  <^  That  it  shall  be  the  duty  of  the 
Gk>vernor,  on  or  after  the  first  day  of  February  next  Q&6)  and 
annually  thereafter,  to  appoint  tluree  Canal  Commissioners,  and 
in  case  of  vacancy  supply  the  same  by  new  appointments, 
whose  powers,  duties,  and  compensation  shall  be  tne  same  as 
the  present  board,  and  shall  commence  on  the  1st  of  February 
next,  and  whose  term  of  service  shall  continue  for  one  year,'* 

&C. 

On  the  18th  day  of  April,  1843,  the  legislature  of  Pennsylva* 
nia  passed  an  act  in  the  following  words,  to  wit :  — 

^<  An  Act  to  reduce  the  expenses  and  provide  for  the  election 
of  the  Board  of  Canal-  Commissioners. 

<<  §  1.  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta* 
tives  of  the  Commonwealth  of  Pennsvlvania  in  G^eneral  As- 
sembly met,  an%  ic  is  hereby  enacted  by  the  authority  of  the 
same.  That,  at  the  next  annual  election,  the  qualified  voters  of 
the  several  counties  of  this  Commonwealth  shall  vote  for  three 
persons  as  Canal  Commissioners,  who  shall  perform  all  the 
duties  now  by  law  enjoined  upon  the  Canal  Commissioners  of 
this  Commonwealth;  the  persons  so  elected  shall  decide  by 
drawing  from  a  box  ballots  numbered  one,  two,  and  three, 
which  of  them  shall  hold  his  office  one,  which  tWo,  and  which- 
three  years ;  the  Commissioner  who  shall  draw  the  ballot  num- 
bered three  shall  hold  his  office  three  years;  he  who  shall 
draw  the  ballot  numbered  two  cshall  hold  his  office  two  years ; 
and  the  other  shall  hold  his  office  one  year;  on  the  second 
Tuesday  in  October  in  each  year  thereafter,  there  shall  be 
elected  one  person  as  Canal  Commissioner,  who  shall  hold  his 
office  for  three  years;  the  elections  of  Canal  Commissioners 
shall  be  conducted  by  the  officers  authorized  by  law  to  conduct 
the  general  elections  in  the  several  election  districts ;  a  return 
of  the  votes  given  for  said  office  shall  be  made  to. the  Secretary 
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<^  the  CTommonwealtbi  in  the  maimer  now  provided  for  the 
transmission  of  retoms  of  elections  of  Representatives ;  the 
Secretary  of  the  CTommonwealth,  on  receipt  of  all  the  returns, 
shall  notify  the  persons  so.  elected,  who  shall  enter 'upon  the 
daties  of  their  office  on  the  second  Taesday  in  January  suo- 
.ceeding  their  election ;  if  any  vacancy  shall  occur  in  the  said 
Board  of  Canal  Comihissioners  by  death,  resignation,  or  other- 
wise, the  Governor  shall  appoint  a  suitable  person  to  supply 
the  vacancy  until  the  next  general  election,  when  a  pcorson 
shall  be  elected  for  the  unexpired  term  of  him  whose  death, 
resignation,  or  removal  shall  have  caused  a  vacancy ;  and  that 
the  pay  of  the  said  Canal  Commissioners,  as  well  as  the  present 
Canal  Commissioners,  from  and  after  the  passage  of  this  act, 
l!1  each  be  three  dollars  per  day." 


The  remaining  sections  are  omitted,  as  relating  to  the  subor« 
dinate  officers. 

At  the  annual  election  in  October,  1843,, three  ffentiemen 
were  elected  Canal  Commissioners,  who,  on  the  9th  of  January, 
1844,  assumed  upon  themselves  the  duties  of  the  office  to 
which  they  bad  been  elected. 

The  plaintiffii  in  error  continued  in  the  exercise  of  the  duties 
of  the  office  until  the  said  9th  day  of  January,  1844,  and  were 
leady  and  willing  to  serve  ouc  the  balance  of  the  term  for  which 
they  were  commissioned,  but  were  then  superseded  by  the  per- 
sons elected  in  October  1843f  pursuant  to  the  said  statute  of 
18th  April,  184a 

On  the  22d  of  March,  1844,  the  Auditor-Gteneral  and  State 
Treasurer  settted  the  accounts  of  the  plaintifib  in  error,  as  late 
Canal  Commissioners,  in  ^hich  they  allowed  them  each  $  4 
per  day  from  Ist  February,  1843,  to  18th  April,  1843,  inclusive, 
and  1 3  per  day  from  18th  April,  1843,  to  8th  January,  1844, 
resultmg  m  a  balance  due  tiie  Commonwealth  of  $  1,071 

From  this  setttement  the  plaintifib  in  error  appealed  to  the 
Court  of  Common  Fleas  of  jOauphin  County,  pursuant  to  the 
provisions  of  the  act  of  Assembly. 

The  cause  came  on  for  trial  in  the  Common  Pleas  of  Dau« 

!>hin  County,  on  the  25th  of  October,  1847,  when  the  foregoing 
iacts  were  given  in  evidence,  when  the  court  charged  the  jury 
as  follows :  — 

^  The  defendants  were  appointed  Canal  Commissioners  for 
the. term  of  one  year,  commencing  on  the  first  day  of  February,. 
1843,  at  which  time  their  compensation  was  ^ed  by  law  at 
four  dollars  per  day.  On  the  18th  of  April,  1843,  the  legbla- 
tnre,  by  an  act  entitied  <  An  Act  to  reduce  the  expenses,  and 
provide  for  the  election  c^  Canal  Commissioners'  (Pamphlet 
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Laws  of  1843,  p.  337),  reduced  the  pay  of  Canal  dommission- 
ers  from  four  to  three  dollars  per  aay.  The  Auditor-General 
and  State  Treasurer  settled  the  accounts  of  the  Canal  Com* 
missioners  in  pursuance  of  this  act.  The  Canal  Commission- 
ers contend  that  this  act  is  unconstitutional,  so  far  as  it  relates 
to  reducing  their  pay  after  their  appointment  to  office ;  and 
this  is  the  pnly  question  that  is  presented  in  this  case.  The 
court  instruct  the  jury  that  the  act  in  question  is  not  uncon- 
stitutional ;  and,  as  there  is  no  other  dispute,  they  should  find 
for  the  Commonwealth.  To  this  charge  the  defendants'  coun- 
sel excepts ;  and  it  is  filed  at  their  request 

"  N.  B.  Eldred,  Pres.  Judge.^ 

The  jury,  under  this  charge,  found  a  verdict  in  favor  of  the 
Commonwealth  for  $  1,301.26,  the  amount  stated  to  be  due 
from  the  plaintiffs  in  error  by  the  Auditor-Gfeneral  and  State 
Treasurer,  with  interest  accrued  thereon. 

The  Commissioners  carried  the  case  to  the  Supreme  Court 
of  Pennsylvania,  which,  on  the  30th  of  June,  1848,  affirmed  the 
judgment  of  the  Court  of  Common  Pleas. 

A  writ  of  error  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  /.  M.  Porter^  for  the  plaintiffs  in  error, 
and  Mr.  Alricks,  for  the  defendant  in  error. 

3^.  Porter^  for  the  plaintiffs  in  error,  made  the  following 
points :  — 

That  the  Supreme  Court  of  Pennsylvania  erred  in  affirming 
the  judgment  of  the  Court  of  Common  Pleas  of.  Dauphin 
County,  in  that  State,  at  the  suit  of  the  defendant  in  error 
against  the  plaintiffs  in  error,  as  the  act  of  Assembly  of  the 
Commonwealth  of  Pennsylvania,  passed  upon  the  18th  day  of 
April,  1843,  entitled  "  An  Act  to  reduce  the  expenses  and  pro- 
vide for  the  election  of  the  Board  of  Canal  Uomnussioners,'' 
was  unconstitutional  and  void ;  because, — 

1.  The  plaintiffs  in  error  were  severally  commissioned,  ac- 
cording to  the  constitution  and  laws  of  Pennsylvania,  to 
hold  the  office  of  Canal  Commissioner  for  one  year  from  1st 
Febmaiy,  1843,  when  their  compensation  was  fixed  at  $  4  per 
day,  andf  they  could  not  be  legislated  out  of  office,  if  at  all, 
before  31st  January,  1844,  when  their  commissions  and  the 
tenures  of  their  offices  would  expire,  and  therefore  they  contin- 
ued legally  in  office  until  the  last-mentioned  day,  and  were  en- 
titied  to  be  paid,  at  the  rate  of  $  4  per  day,  up  to  that  time. 

2.  That  if  they  could  be  legislated  out  of  office  before  31st 
January,  1844,  their  compensation,  as  fixed  by  law  when  they 
entereci  upon  the  duties  of  the  office,  could  not  be  changed 
without  their  consent  during  their  continuance  in  office. 
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3.  That  the  said  act  of  Assembly,  referred  to  in  the  charfi[e 
of  the  president  of  the  Coart  of  Common  Pleas,  and  which  the 
Supreme  Court  of  Pennsylvania  held  to  be  constitutional  and 
binding  on  the  plaintiffs,  was  a  violation  of  the  Constitution  of 
the  United  States,  and  transcended  the  powers  of  legislation 
possessed  by  the  legislature  of  Pennsylvania,  in  so  far,  at  least, 
as  regarded  the  pay  and  tenure  of  office  of  the  plaintiffs  in  error, 
who  were  in  office  for  a  fixed  term,  and  at  a  fixed  compensa- 
tion, at  the  time  of  its  passage. 

Mr.  Porier  contended  that  the  acceptance,  under  the  law  of 
1836,  by  the  Commissioners,  constituted  a  contract  with  the 
State,  and  quoted  largely  from  Paine's  Dissertation  on  Govern- 
ment, VoL  I.  p.  365,  to  show  what  species  of  laws  created  con- 
tracts. He  then  cited  and  commented  on  the  following  cases : 
7  Watts  &  Sere.  127 ;  4  Barr,  49 ;  6  Serg.  &  Rawle,  322 ; 
2  Rawle,  369 ;  5  Serg.  &  Rawle,  460 ;  3  Serg.  &  Rawle,  145. 

In  Marburv  v.  Madison,  1  Cranch,  137,  the  Supreme  Court 
of  the  United  States  held,  that,  "  where  the  officer  is  not  re- 
movable at  the  will  of  the  executive,  the  appointment  is  not 
revocable,  and  cannot  be  annulled.  It  has  conlerred  legal  rights, 
which  cannot  be  resumed."  "  The  discretion  of  the  executive 
is  to  be  exercised  until  the  appointment  has  been  made ;  but 
having  once  made  the  appointment?  his  power  over  the  office 
is  terminated  in  all  cases,  where  by  law  the  officer  is  not  re- 
movable by  him.  The  right  to  the  office  is  then  in  the  person 
appointed,"  &c. 

"  Mr.  Marbury,  then,  since  his  commission  was  signed  by  the 
President  and  sealed  by  the  Secretary  of  State,  was  appointed, 
and  as  the  law  creating  the  office  gave  the  officer  a  right  to 
hold  for  five  years,  independent  of  the  executive,  the  appoint- 
ment was  not  revocable,  but  vested  in  the  officer  legal  rights, 
which  are  protected  by  the  laws  of  the  country." 

Therefore,  both  on  principle  and  precedent,  we  contend, — 

1.  That  the  tenure  of  the  defendants  in  the  office  could  not 
be  determined  before  the  expiration  of  the  time  limited  in  their 
commissions,  to  wit,  1st  February,  1844,  and  that  they  were 
entitled  to  their  pay  up  to  that  time ; 

2.  That  if  their  tenure  could  not  be  thus  terminated,  their 
compensation  could  not  be  changed  until  it  was  so  terminated, 
without  theur  consent ;  and  hence, 

3.  The  act  of  1843,  so  far  as  it  attempted  to  accomplish 
that  object,  was  unconstitutional. 

And  in  reference  to-  these  points,  and  to  show  that  this  con- 
struction of  the  Constitution  and  laws  is  reasonable,  it  may  be 
remarked :  — 

These  Commissioners  are  not  local  officers.     They  are  taken 
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£rom  various  parts  of  the  State.  In  the  present  instance,  one 
is  taken  from  Pittsburg,  Alleghany  Countyi  at  nearly  the  ex* 
treme  west ;  one  from  Lewistown  on  the  Juniata,  about  the 
centre,  and  one  from  Monroe  Ck>unty,  on  the' Delaware,  at  the 
extreme  northeast  of  the  Commonwealth.  They  are  called 
from  their  homes  and  of  course  have  made  the  arrangements 
for  their  private  business  for  a  year, — from  their  contracts  in 
relation  to  which  no  law  to  be  passed  by  the  legislature  could 
absolve  them.  Yet  it  is  urged  that  the  legislature  can  alter  the 
contract,  as  to  both  tenure  and  compensation,  into  which  the 
Ck>mmonwealth  has  entered  with  them,  when  an  individual 
cannot  do  it    Fareira  t;.  Sayres,  5  Watts  &  Serg.  210* 

Is  this  carrying  out  the  idea,  that  a  republic  is  a  myemmeni 
ofjuitice^  in  contradistinction  to  a  despotism,  which  is  said  to 
be,  andiSias^emmefUofwill? 

There  is  auo  a  class  of  cases  which  bear  upon  this  question^ 
of  the  faith  which  a  government  is  bound  to  observe  in  its  con* 
tracts.  It  is  the  case  of  private  corporations,  in  regard  to 
which  it  has  been  held,  that  the  acts  of  assembly  creating  such 
corporations  create,  when  accepted  by  the  corporators,  a  con* 
tract,  from  the  obligation  of  which  the  government  cannot  be 
absolved,  and  the  terms  of  which  the  government  cannot  alter, 
but  by  consent  Dartmouth  CoUeffe  i;.  Woodward,  4  Wheat 
627 ;  lincoln  and  Kennebeck  Bafik  i;.  Richardson,  1  OreenL 
79 ;  Monongahela  Nav.  Co.  v.  Coon,  6  Barr,  379 ;  Terrett  v. 
Taylor,  9  Cranch,  52 ;  Green  t;.  Biddle,  8  Wheat  T;  Wales  v. 
Stetson,  2  Mass.  146 ;  2  Kent's  Com.  806 ;  Sttite  v.  Tombeck- 
bee  Bank,  2  Stew.  30 ;  Nichols  i;.  Bertram,  3  Pick.  342 ;  Detby 
Turnpike  Co.  v.  Parks,  10  Conn.  522 ;  Turnpike  Ca  v.  PhlUipfi 
2  Pa.  Bep.  184 ;  ^ngry  v.  Washburn,  1  Aik.  264;  and  Ehiea- 
seller  v.  Union  Canal  Co.,  1  Bawle,  189. 

And  this  rule  applies  as  well  to  powers  implied  as  those  ex- 
pressed.   People  p.  Manhatten  Co.,  9  Wendell,  351. 

In  Fleteher  v.  P^ck,  6  Cranch,  87  - 148,  the  celebrated  Yasoo 
case,  C.  J.  Marshall,  at  page  132,  says:  ^The.legislatore  of 
Georgia  was  a  party  to  the  transaction,  and  f(»  a  party  to  pto* 
nounce  its  own  deed  invalid,  whatever  cause  may  be  assigned 
for  its  invalidity,  must  be  considered  as  a  mere  act  of  power 
which  must  find  its  vindication  in  a  train  of  reasoning  not 
often  heard  in  a  court  of  justice."  8.  P.  The  People  v.  yitk% 
17  Johns.  195 ;  Bowdoinham  v.  Richmond,  6  GhreenL  112. 

Is  not  the  case  of  a  person  appointed  to  office,  entering  upon 
its  duties,  quitting  his  other  pursuits,  just  as  strong  and  power- 
ful an  illustration  of  the  necessity  of  the  State  preserving  Iti 
faith  in  its  contracts  and  stipulations  with  him,  as  it  would  be 
in  the  case  of  a  grant  of  land,  or  of  corpcnrate  lights  ? 
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The  case  is  one  where  the  office  is  conferred  for  a  fixed  and 
definite  period,  one  year ;  the  compensation  fixed  by  law.  The 
attempt  is  to  abridge  the  term  and  reduce  the  compensation. 
Every  sense  of  justice  and  propriety  seems  shocked  at  this  at- 
tempt to  execute  a  ''  mere  act  of  power." 

Mr.  AlrickSy  for  the  defendant  in  enor,  made  the  following 
points  :-*- 

1st.  That  the  office  of  Canal  Commissioner  is  the  creature 
of  the  leffislaturei  under  the  power  given  them  as  representa- 
tives of  the  peoplci  in  the  eighth  section  of  the  sixth  article  of 
the  amended  constitution  of  Pennsylvania,  and  in  the  absence 
of  any  constitutional  restraint  it  is  defeasible  and  subordinate 
to  the  will  of  the  legislature.  <<  All  officers  whose  election  or 
appointment  is  not  provided  for  in  this  constitution  i^hall  be 
elected  or  appointed  as  shall  be  directed  by  law.**  It  is  there- 
fore req^cttully  contended,  on  behalf  of  the  people,  that  the 
manner  in  which  the  appointmente  were  to  be  made,  the  term 
of  service  and  pay  of  the  Canal  Commissioners,  were  subjects 
left  unconditionaUy  with  the  legislature.  The  power  te  create 
and  then  abolish  the  office,  to  increase  or  diminish  the  salary, 
to  enlarge  .or  curteil  the  tenure,  was  placed  absolutely  and  un- 
reservemy  in  their  province. 

After  illustrating  this  position  ut  some  length,  JMr.  Ahricks 
proceeded  to  show  that  this  was  not  a  case  of  contract  The 
met  of  the  legislature  is  a  peremptory  rule  of  action,  prescribing 
at  law  the  course  in  which  the  executive  must  proceed.  In  it 
we  find  the  representetives  of  the  people,  in  the  due  exercise  of 
the  law-making  power,  directing  the  chief  magistrate  of  the 
Commonwealth  to  appoint  Canal  Commissioners,  thus  confer* 
ring  on  him  the  prerogative  of  appointment,  subject  to  the  im- 

EUed  reservation  of  all  inherent  power  necessary  to  the  admin- 
itration  of  the  government.  In  the  words  of  the  chief  justice 
of  this  court  in  a  lik6  case.  State  of  Maryland  v.  ]Bialtimore  and 
Ohio  Railroad  Co.,  3  Howard,  552,  <<  The  language  of  llie 
law  is  not  the  language  of  contract^  but  is  evidendy  mandatory 
and  in  the  exercise  of  legislative  power."  *'  The  stetute  is  pro 
tanlo  a  repealing  one,  which  offers  no  express  compact  to  any 
one,  and  such  a  compact  is  never  to  be  implied.''  Per  C' J.  Gib- 
son, Monongahela  Navigation  Co.  v.  Coons,  6  Watts  &  Serg. 
113.  ^  The  Stete  is'  not  presumed  to  have  surrendered  a  public 
franchise  in  the  absence  of  an  unequivocal  intention  so  to  do.'' 
The  Charles  River  Bridge  v.  The  Wanjpn  Bridge,  11  Peters, 
420.  The  present  plaintiffs  were  forced  to  assume  the  unten- 
able position  just  combated ;  but  look  in  vain  to  the  stetute  for 
countenance. 
VOL.  X.  35 
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2d.  Services  rendered  by  public  officers,  in  obedience  to  their 
appointments,  have  no  affinity  to  contracts,  nor  do  public  laws, 
nor  oommissions  authorizing  citizens  to  exercise  particular  of- 
fices,^  amount  to  contracts.  In.  affecting  to  treat  them  as  such 
consists  the  great  error  of  jthe  late  Canal  Board.  Commissions 
bear  no  analogy  to  contracts.  There  is  no  mutuality  nor  obli- 
gation on  the  appointees  to  accept,  and  if  they  do  accept,  they 
are  not  bound  to  serve  out  their  time,  but  they  may  dissolve 
the  relation  ad  libift»m. 

A  contract  is  deiined  to  be  '<  an  agreement  between  two  or 
more  persons,  upon  a  sufficient  consideration,  to  door  not  to  do 
a  particular  thing.''  There  was  no  agreement  on  the  part  of 
the  present  plaintiffs  to  serve  for  a  year,  nor  was  there  any  law 
compelling  them  to  serve  longer  than  it  was  their  pleasure,  and 
no  penalty  was  incurred  if  they  refused  to  accept.  This,  we 
think,  furnishes  a  triumphant  answer  to  the  labored  and  learned 
argument  which  has  been  drawn  from  the  supposed  inconven- 
ience and  hardship  of  the  position  of  the  present  plaintiff,  whose 
official  lives  were  placed  at  the  mercy  of  the  legislature.  The 
premises  are  unsound.  There  was  no  hardship,  because  there 
was  no  obligation  on  the  part  of  any  citizen  to  accept,  or,  after 
accepting,  to  hold  the  office.  They  had  power  to  take  it  up, 
and  had  "  power  to  lay  it  down."  Whoever  did  accept  were 
bound  or  presumed  to  know  that  the  law  placed  the  office  and 
the  emoluments  absolutely  at  the  will  of  the  legislature.  There 
are  certain  penalties  annexed  to  a  refusal  to  serve  in  many  oi 
the  subordinate  offices  in  Pennsylvania,  and  yet  it  has  lievef 
been  supposed  that  the  addition  or  annexation  of  a  fine  for  not 
serving jprevented  the  legislature  from  regulating  the  fees  of 
those  officers,  —  by  the  by,  infinitely  stronger  cases  for  invoking 
the  exercise  of  the  rule  relied  upon  than  is  this  case. 

In  the  Commonwealth  v.  Bacon,  6  Serg.  &  Rawle,  322,  this 
question  is  determined  in  an  able  opinion,  delivered  by  the  late 
Justice  Duncan  :  —  "  These  services,  tendered  by  public  officers, 
do  not,  in  this  particular,  partake  of  the  nature  of  contracts, 
nor  have  they  the  remotest  affinity  thereto.  As  to  stipulated 
allowance,  the  allowance,  whether  annual,  per  diem^  or  partic- 
ular fees  for  particular  services,  depends  on  the  will  of  the  law* 
makers.  This  has  been  the  universal  construction,  and  the 
cotistitution  puts  this  question  at  rest  in  the  provision  for  the 

salary  of  the  (Governor  and  judges These  provisions 

are  borrowed  from  the  Constitution  of  the  United  States.  It 
is  apparent  that  the  compensation  of  the  governor  and  these 
judges  is  matter  of  constitutional  provision ;  that  of  all  other 
officers  is  left  open  to  the  legislature.  The  allowance,  the 
compensation,  the  salary,  the  fees  of  all  other  officers,  and 
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members  of  the  legislature,  depend  on  the  legislatnrei  w1k> 
can  and  who  dp  change  them,  iirom  time  to  timci  as  they  con- 
ceive just  and  right" 

Commonwealth  v.  Mann,  5  Watts  &  Serg.  418 :  ^  The  point 
that  it  is  a  contract,  or  partakes  of  the  nature  of  a  contract  will 
not  bear  the  test  of  examination." 

Barker  r.  City  of  Pittsburg,  4  Barr,  61 :  "  That  there  is  no 
contract,  express  or  implied,  for  the  permanence  of  a  salary,  is 
shown  by  the  constitutional  provision  for  the  permanence  of 
the  salaries  of  the  Governor  and  judges  as  exceptions." 

3d.  All  commissions  (regardless  of  their  form,  or  by  whom 
issued)  contain,  impliedly,  the  conslihUional  reservation,  that 
the  people  at  any  time  have  the  right,  through  their  represent- 
atives, to  alter,  reform,  or  abolish  the  office,  as  they  may  alter, 
if  they  choose,  the  whole  form  of  government  In  our  magnc^ 
charta  it  is  proclaimed  (3d  section  of  the  Bill  of  Rights,  under 
the  9th  Article  of  the  Constitution  of  Pennsylvania),  that  ^  all 
power  is  inherent  in  the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  instituted  for  their  peace,  safety, 
and  happiness ;  for  the  advancement  of  these  ends  they  have  at 
all  times  an  unalienable  and  indefeasible  right  to  alter,  reform, 
or  abolish  their  government,  in  such  manner  as  they  may  think 
proper."  It  has  been  well  said,  by  one  of  the  ablest  judges  of 
the  age,  that  ^  a  constitution  is  not  to  receive  a  technicsu  con- 
struction, like  a  (^cunmon  law  instrument  or  a  statue.  It  is  to 
be  interpreted  so  as  to  carry  out  the  great  principles  of  the 
gbvernment,  not  to  defeat  them."  Per  Gibson,  C.  J.  in  Com- 
monwealth t.  Clark,  7  Watts  &  Serg.  133. 

The  first  section  of  the  act  of  184^,  under  which  this  contro- 
versy has  arisen,  (entitled  "  An  Act  to  reduce  the  expenses  and 
provide  for  the  election  of  the  Board  of  Canal  Commissioners," 
declares,  "  That,  at  the  next  annual  election,  the  qualified  voters 
of  the  several  counties  of  this  Commonwealth  shall  vote  for 
three  persons  as  Canal  Commissioner^,  who  shall  perform  all 
the  duties  now  enjoined  by  law  on  the  Canal  Commission- 
ers of  this  Commonwealth ; who  shall  enter  upon  the 

duties  of  their  office  on  the  second  Tuesday  in  January  suc- 
ceeding their  election ; and  that  the  pay  of  the  said 

Canal  Commissioners,  as  well  as  the  present  Canal  Commis- 
sioners, from  and  after  the  passage  ot  this  act,  shall  each  be 
three  dollars  per  day." 

Whether  this  act  was  politic  or  impolitic,  certainly  the  legis- 
lature neither  transcended  their  power,  nor  violated  any  contract 
made  or  authorized  by  them. 

Jtfr.  Alricks  then  proceeded  to  comment  on  the  Pennsylvania 
authorities  of  6  Barr,  80 ;  10  lb.  442. 
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The  right  to  graduate  the  emoluments  of  office  is  an  element 
^sovereignty;  and  the  reasoning  of  the  late  Chief  Jostioe 
Marshall,  in  the  Providence  Bank  v.  Billings,  4  PeterSi  514^ 
ap^ies  with  eqaal  force  to  the  case  under  consideration. 

The  taxing  power  is  of  vital  importance,  and  essential  to  the 
existence  of  the  government.  "  As  the  whole  community  is 
interested  in  retaining  it  undiminished,  that  community  has  a 
right  to  insist  that  its  abandonment  ought  not  to  be  presumed, 
in  a  case  in  which  the  deliberate  purpose  of  the  State  to  aban- 
don it  does  not  appear." 

There  is  a  numerous  class  of  cases  to  the  same  effect  The 
Portland  Bank  v.  Apthorp,  12  Mass.  252 ;  1  Hill,  616 ;  2  Hill, 
853 ;  25  Wendell,  686 ;  The  State  v.  Franklin  Bank,  10  Ohio, 
91 ;  State  v.  Mayhew,  2  Gill,  487.  « In  grants  by  the  pub- 
lic, nothing  passes  by  implication.''  United  States  v.  Arre« 
dondo,  6  Peters,  738 ;  Jackson  v.  Liamphire,  3  Peters,  289.  Thie 
reasoning  of  his  Honor,  Mr.  Chief  Justice  Taney,  in  the  Charles 
River  Bridge  v.  Warren  Bridge,  11  Peters,  547,  I  will  adopt  as 
the  ablest  argument  that  can  be  presented  to  your  Honors :  — - 
''  The  object  and  end  of  all  government  is  to  promote  the 
happiness  and  prosperity  of  the  community  by  which  it  is 
/sstablished,  and  it  can  never  be  assumed  that  the  government 
intended  to  diminish  its  power  of  accomplishing  the  end  for 
which  it  was  created.  A  state  ought  never  to  be  presumed  to 
surrender  this  power,  because,  like  the  taxing  power,  the  whole 
community  have  an  interest  in  preserving  it  undiminished,''  &c. 

The  office  of  Canal  Commissioner  was  '^created  for  the 
purposes  of  government,  and  the  officers  clothed  with  certain 
defined  and  limited  powers,  to  enable  them  to  perform  the 
public  duties  which  were  confided  to  them  by  law."  (See  opin- 
ion of  the  Hon.  C.  J.  Taney,  State  of  Maryland  v.  Baltimore 
and  Ohio  Railroad  Company,  3  Howard,  550.)  Whenever  it 
ceased  to  be  the  public  interest,  or  the  policy  of  government, 
to  confide  the  choice  of  Canal  Commissioners  to  the  executive, 
it  was  the  duty,  as  it  was  the  right,  of  the  legislature,  to  chance 
the  mode  of  appointment,  and  there  coum  be  no  cause  for 
complaint  when  they  recommitted  the  selection  to  the  people. 
The  law  of  1843  is  prospective  in  its  operation,  and  leaves  the 
plaintiffs  in  error  without  an  apology  for  their  claim.  The  leg- 
islature who  passed  it  acted  for  the  whole  community,  and  if 
they  committed  an  error,  it  was  the  du^  of  their  successors,  who 
assembled  annually,  and  were  clothed  with  ample  power  and 
prdstimed  to  be  elected  for  the  purpose  of  keeping  the  wheeb 
of  government  in  working  order,  to  correct  that  error.  The  act 
of  1843  is  the  act  of  the  people,  who  are  the  government,  and 
must  prevail. 
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The  qaestion  raised  in  this  case  has  been  presented  to  the 
Supreme  Court  of  Pennsylvania  in  several  analogous  casesy 
and  decided,  in  ^very  instance,  a^nst  the  officer  who  took  ex- 
ception to  the  reduction  of  his  salary.  Those  cases  remain  in 
our  books  of  reports  as  settled  law.  The  constitutionality  of 
the  act  of  1843  has  also  been  directly  ruled  by  the  same  court, 
in  a  case  cited  here  by  both  sides,  ^Commonwealth  v.  Mann,) 
and  which  has  not  been  questioned.  The  principle  has  been 
ruled  in  the  following  cases. 

Commonwealth  v.  Bacon,  6  Serg.  &  Rawle,  322.  <<  An  or- 
dinance of  the  Councils,  reducing  the  salary  of  the  Mayor  of 
the.city  of  Philadelphia,  after  the  commencement  of  his  term 
of  service,  is  valid." 

Barker  v.  The  City  of  Pittsburg,  4  Barr,  49.  "  A  joint  reso- 
lution of  the  Select  and  Common  Councils  of  the  city  of  Pitts- 
burg, abrogating  the  salary  of  a  collector  of  tolls,  before  the 
expuration  of  the  time  for  which  he  had  been  elected  and  given 
bond,  was  held,  in  an  action  by  the  collector  for  the  bpianec  of 
the  annual  salary,  brought  after  the  expiration  of  the  term  for 
which  he  had  been  elected,  not  to  be  unconstitutional,  and  that 
the  plaintiff  was  without  remedy." 

Commonwealth  v.  Mann,  5  Watts  &  Serg.  418.  The  case 
of  Commonwealth  t;.  Bacon  is  referred  to  with  approbation  in 
the  opinion  of  the  court. 

Commonwealth  v.  Clark,  7  Watts  &  Serg.  127.  **  The  act 
of  18th  April,  1843,  authorizing  the  election  of  Canal  Com- 
missioners, is  constitutional  and  valid." 

Faithful  legislation  is  often  unavoidably  harsh,  but  is  not 
oonsequentiy  illegal  It  is  occasionally  ruinous;  such  is  the 
case  where  private  property  is  taken  for  public  use ;  and  yet 
the  right  of  the  State  to  take  it  is  undoubted.  The  maxim  of 
the  law  is,  that  a  private  mischief  is  to  be  endured,  rather  than 
a  public  inconvenience.  The  issue  here  is  on  a  question  of 
power ;  and  by  the  force  of  great  public  necessity,  the  power 
to  regulate  the  office  and  the  salary  of  the  officer  is  vested  in 
the  legislature  and  in  the  people.  Examples  are  annually 
occurring  of  the  exercise  of  this  power,  in  every  State  gov- 
ernment in  the  Union.  It  is  a  power  which,  if  the  Common- 
wealth can  part  with,  it  cannot  be  presumed  to  have  parted 
with  in  the  absence  of  conclusive  proof  of  such  an  intention. 

The  exercise  of  this  power  is  the  axis  on  which  the  fabric  of 
our  free  political  institutions  revolves,  and  you  cannot  impair  it 
without  jarring  and  overturning  our  republican  form  of  gov- 
ernment. It  is  an  essential  element  of  sovereignty,  and  fam 
at  a  loss  to  understand  how  our  political  organization  can  be 
maintained  without  it 

35» 
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In  construing  a  statute  like  the  one  under  consideration,  in- 
volving high  political  powers  and  sovereignty,  the  construction 
should  be  most  favorable  to  the  public  interests.  It  rests  in  the 
plaintiffs  in  error  to  show  that  the  legislature  had  the  right  to 
surrender,  and  that  they  did  surrender,  their  legislative  power. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania,  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,. for  the  purpose  of  revising  a  judgment  rendered 
by  the  court  above  mentioned  at  the  May  term  of  that  court, 
in  the  year  1848,  against  the  plaintiffi.  in  error,  in  a  certain 
-action  of  assumpsit  instituted  against  those  plaintifis  on  be- 
half of  the  Commonwealth  of  Pennsylvania. 

By  authority  of  a  statute  of  Pennsylvania  of  the  28th  of 
January,  1836,  the  plaintiffs  in  error  were  by  the  Governor 
of  the  State  appointed  to  the  place  of  Canal  Commissioners ; 
and  by  the  same  statute,  the  appointment  was  directed  to  be 
made  annually  on  the  1st  day  of  February,  and  the  com- 
pensation of  the  Commissioners  regulated  at  four  dollars  per 
diem  each  Under  this  law,  the  plaintiffs  in  error,  in  virtue 
of  an  appointment  of  the  1st  of  February,  1843,  accepted  and 
took  upon  themselves  the  office  and  duties  of  Canal  Cornn^is- 
3ioners.  By  a  subsequent  statute,  of  the  18th  of  April,  1843, 
tiie  appointment  of  Canal  Commissioners  was  transferred 
from  the  Governor  to  the  people  upon  election  by  the  latter, 
and  the  per  diem  allowance  to  be  made  to  all  the  Commis- 
sioners was  by  this  law  reduced  from  four  to  three  dollars,  this 
reduction  to  take  effect  from  the  passage  of  the  act  of  April 
18th,  1843,  which  as  to  the  rest  of  its  provisions  went  into 
operation  on  the  second  Tuesday  of  January  following  its 
passage,  that  is,  on  the  second  Tuesday  of  January  in  the  year 
1844.  Upon  a  settiement  of  their  account  as  Canal  Commis- 
sioners, made  before  the  Auditor- General  of  the  State,  the 
plaintiffs  in  error,  out  of  money  of  the  State  then  in  their 
hands,  claimed  the  right  to  retain  compensation  for  their  ser- 
vices at  the  rate  of  four  dollars  per  diem^  for  the  full  term  of 
twelve  months  from  the  date  of  their  appointment  by  the  Gov- 
ernor; whilst  for  the  State,  on  the  other  hand,  it  was  refined 
to  allow  that  rate  of  compensation  beyond  the  18th  of  April, 
1843,  the  period  of  time  at  which,  by  the  new  law,  the  emolu- 
ments of  the  appointment  were  changed.  In  consequence  of 
this  difference,  and  of  the  refusal  of  the  plaintiffs  in  error  to 
pay  over  the  balance  appearing  against  them  on  the  account 
as  stated  by  tlie  Auditor-General,  an  action  was  instituted 
against  them  in  the  name  of  the  State,  in  the  Court  of  Com- 
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mon  Pleas  of  Dauphin  CJounty,  and  a  judgment  obtained  for 
that  balance.  This  judgment,  having  been  carried  by  writ  of 
error  before  the  Supreme  Cocurt,  was  there  affirmedi  and  from 
that  tribunal,  as  the  highest  in  the  State,  this  cause  is  brought 
hither  for  revision. 

The  grounds  on  which  this  court  is  asked  to  interpose  be- 
tween the  judgment  on  behalf  of  the  State  and  the  plaintiffs 
in  error  are  these.  That  the  appointment  of  these  plaintiffs  by 
the  Governor  of  Pennsylvania,  under  the  law  of  January  28th, 
1836,  was  a  positive  obligation  or  contract  on  the  part  of  the 
State  to  employ  the  plaintiffs  for  the  entire  period  of  one  year, 
at  the  stipulated  rate  of  four  dollars  per  diem ;  and  that  the 
change  in  the  tenure  of  office  and  in  the  rate  of  comjpensation 
made  by  the  law  of  April  18th,  1843,  (within  the  space  of  one 
year  from  the  lot  of  February,  1843,)  was  a  violation  of  this 
contract,  and  therefore  an  infraction  of  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United  States.  In  order 
to  determine  with  accuracy  whether  this  case  is  within  the 
just  scope  of  the  constitutional  provision  which  has  thus  been 
invoked,  it  is  proper  carefully  to  consider  the  character  and 
relative  ]>ositions  of  the  parties  to  this  controversy,  and  the 
nature  and  objects  of  the  transaction  which  it  is  sought  to 
draw  within  the  influence  of  that  provision. 

The  high  conservative  power  of  the  federal  government 
here  appealed  to  is  one  necessarily  involving  inquiries  of  the 
most  delicate  character.  The  States  of  this  Union,  consistently 
with  their  original  sovereign  capacity,  could  recognize  no  pow- 
er to  control  either  their  rights  or  obli^tions,  beyond  their  own 
sense  of  duty  or  the  dictates  of  natural  or  national  law.  When, 
therefore,  they,  have  delegated  to  a  common  arbiter  amongst 
them  the  power  to  question  or  to  countervail  their  own  acts 
or  their  own  discretion  in  conceded  instances,  such  instances 
should  fall  within  the  fair  and  unequivocal  limits  of  the  con- 
cession made.  Accordingly  it  has  been  repeatedly  said  by  this 
court,  that  to  pronounce  a  law  of  one  of  the  sovereign  States 
of  this  Union  to  be  a  violation  of  the  Constitution  is  a  solemn 
function,  demanding  the  gravest  and  most  deliberate  consid- 
eration ;  and  that  a  law  ol  one  of  the  States  should  never  be 
so  denominated,  if  it  can  upon  any  other  principle  be  correctiy 
explained.  Indeed,  it  would  seem  that,  it  there  could  be  any 
course  of  proceeding  more  than  all  others  calculated  to  excite 
dissatisfaction,  to  awaken  a  natural  jealousy  on  the  part  of  the 
States,  and  to  estrange  them  from  the  federal  government,  it 
would  be  the  practice,  for  slight  and  insufficient  causes,  of  call- 
ing on  those  States  to  justify,  before  tribanals  in  some  sense 
foreign  to  themselves,  their  aots  of  general  legislation.     And 
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the  extreme  of  such  an  .abuse  would  appear  to  exist  in  tiie. 
arraignment  of  their  control  over  officers  and  subordinates  in 
the  regulation  of  their  internal  and  exclusive  polity ;  and  over 
the  modes  and  extent  in  which  that  polity  should  be  varied 
to  meet  the  exigencies  of  their  peculiar  condition.  Such  an 
abuse  would  prevent  all  action  in  the  State  governmentSi  or 
refer  the  mooes  and  details  of  their  action  to  the  tribunida 
and  authorities  of  the  federal  government.  These  surely  could 
never  have  been  the  legitimate  purposes  of  the  federal  Consti- 
tution. The  contracts  designed  to  be  protected  by  the  tenth 
section  of  the  first  article  of  that  instrument  are  contacts  by 
which  perfect  rights  j  certain  definitey  fixed  private  rights  of  prop- 
ertyi  are  vested.  These  are  clearly  distinguishable  from  meas- 
ures or  engagements  adopted  or  undertaken  bv  the  body  politic 
or  State  government  for  the  benefit  of  all,  and  nrom  the  necessity 
of  the  case,  and  according  to  universal  understanding,  to  be 
varied  or  discontinued  as  the  public  good  shall  require.  The 
selection  of  officers,  who  are  nothing  more  than  agents  for  the 
effectuating  of  such  public  purposes,  is  matter  of  public  conven- 
ience or  necessity,  and  so  too  are  the  periods  for  the  appoint- 
ment of  such  agents ;  but  neither  the  one  nor  the  other  of  these 
arrangements  can  constitute  any  obligation  to  continue  such 
agents,  or  to  re-appoint  them,  after  the  measures  which  brought 
them  into  bein^  shcQl  have  been  found  useless,  shall  have  been 
fulfilled,  or  shsul  have  been  abrogated  as  even  detrimental  to 
the  well-being  of  the  public  The  promised  compensation  for 
serviced  actually  performed  and  accepted,  during  the  continu- 
ance of  the  particular  agency,  may  undoubtedly  be  claimed, 
both  upon  principles  of  compact  and  of  equity ;  but  to  insist 
beyond  this  on  the  perpetuation  of  a  public  policy  either  use- 
less or  detrimental,  and  upon  a  reward  for  acts  neither  desired 
nor  performed,  would  appear  to  be  reconcilable  with  neither 
common  justice  nor  common  sense.  The  establishment  of 
such  a  principle  would  arrest  necessarily  every  thing  like 

Progress  or  improvement  in  government ;  or  if  changes  should 
e  ventured  upon,  the  government  would  have  to  become  one 
great  pension  establishment  on  which  to  quarter  a  host  of  sine- 
cures. It  would  especially  be  difficult,  if  not  impracticable,  in 
this  view,  ever  to  remodel  the  organic  law  of  a  state,  as  con- 
stitutional ordinances  must  be  of  higher  authority  and  more 
immutable  than  common  legislative  enactments,  and  there 
could  not  exist  confficting  constitutional  ordinances  under  one 
and  the  same  system.  It  follows,  then,  upon  principle,  that,  in 
every  perfect  or  competent  government,  there  must  exist  a  gen- 
eral power  to  enact  and  to  repeal  laws  j  and  to  create,  and 
change  or  discontinue,  the  agents  designated  for  the  execution 
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of  those  laws.     Such  a  power  is  indispensable  for  the  preser- 
vation of  the  body  politic,  and  for  the  safety  of  the  individaals 
of  the  community.    It  is  true,  that  this  power,  or  the  extent  of 
its  exercise,  may  be  controlled  by  the  higher  organic  law  or 
constitution  of  the  State,  as  is  the  case  in  some  instances  in 
the  State  constitutions,  and  as  is  exemplified  in  the  provision 
of  the  federal  Constitution  relied  on  in  this  case  b^  the  plain- 
tiffs in  error,  and  in  some  other  clauses  of  the  same  instrument ; 
but  where  no  such  restriction  is  imposed,  the  power  must  rest 
in  the  discretion  of  the  government  alone.     The  constitution 
of  Pennsylvania  contains  no  limit  upon  the  discretion  of  the 
legislature,  either  in  the  augmentation  or  diminution  of  sala- 
ries, with  the  exceptions  of  those  of  the  Governor,  the  judges 
of  the  Supreme  Court,  and  the  presidents  of  the  several  Courts 
of  Common  Pleas.    The  salaries  of  these  officers  cannot,  under 
that  constitution,  be  diminished  during  their  continuance  in 
<^ce.     Those  of  all  other  officers  in  the  State  are  dependent 
upon  legislative  discretion.     We  have  already  shown,  that  the 
appointment  to  and  the  tenure  of  an  office  created  for  the 
public  use,  and  the  regulation  of  the  salary  affixed  to  such  an 
office,  do  not  fall  within  the  meaning  of  the  section  of  the  Con- 
stitution relied  on  by  the  plaintiffs  in  error ;  do  not  come  with- 
in the  import  of  the  term  contracts^  or,  in  other  words,  the 
vested,  private  personal  rights  thereby  intended  to  be  protected. 
They  are  functions  appropriate  to  that  class  of  powers  and 
obligations  by  which  governments  are  enabled,  and  are  called 
upon,  to  fester  and  promote  the  general  good;  functions,  there- 
fore, which  governments  cannot  be  presumed  to  have  surren- 
dered, if  indeed  they  can«xmder  any  circumstances  be  justified 
in  surrendering  them.     This  doctrine  is  in  strictest  accordance 
with  the  rulings  of  this  court  in  many  instances,  firom  amongst 
which  may  be  cited  its  reasoning  in  the  important  and  leading 
case  of  The  Charles  River  Bridge  v.  The  Warren  Bridge,  in 
11  Peters's  Reports,  and  in  the  case  of  The  State  of  Maryland 
V.  The  Baltimore  and  Ohio  Railroad  Company,  in  3  Howard's 
Reports,  —  to  which  mi^ht  be  added  other  decisions  upon 
claims  to  monopoly,  as  ferry  privileges,  in  restraint  of  legisla- 
tive action  for  public  improvement  and  accomodation.     In  il- 
lustration of  the  doctrine  here  laid  down,  may  also  be  cited 
the  very  elaborate  opinion  of  the  Supreme  Court  of  New  York 
in  the  case  of  The  People  v.  Morris,  reported  in  13  Wendell, 
335     The  precise  question  before  us  appears  to  have  been  one 
of  familiar  practice  in  the  State  of  Pennsylvania,  so  familiar, 
indeed,  and  so  long  acquiesced  in,  as  to  render  its  agitation  at 
this  day  somewhat  a  subject  of  surprise ;  and  the  reasoning  of 
the  Supreme  Court  upon  it  in  the  case  of  tiie  Commonwealth 
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V.  Bacon,  6  Sergeant  and  Bawlci  p.  322,  is  at  once  so  clear 
and  compendious  as  to  render  it  well  worthy  of  quotation 
here.  '<  These  services,"  says  Duncan,  Justice,  in  delivering  the 
opinion,  <<  rendered  by  public  officers,  do  not  in  this  particular 
partake  of  the  nature  ol  contracts,  nor  have,  they  the  remotest 
affinity  thereto..  As  to  a  stipulated  allowance,  that  allowance, 
whether  annual,  per  diemy  or  particular  fees  for  particular  ser- 
vices, depends  on  the  will  of  the  law-makers ;  and  this,  whetiier 
it  be  the  legislature  of  the  State,  or  a  municipal  body  empow- 
ered to  make  laws  for  the  government  of  a  corporation.  This 
has  been  the  universal  construction,  and  the  constitution  puts 
this  question  at  rest  in  the  provision  for  the  salary  of  the  Gov* 
ernor.and  judges  of  the  Supreme  Ck)urt,  and  of  the  presidents 
of  the  Courts  of  Common  Pleas.  The  Governor  is  to  receive 
at  stated  times,  for  his  services,  a  compensation  which  shall 
neither  be  increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected.  The  judges  and  presidents  shall  at 
stated  times  receive  for  their  services  an  adequate  compensa- 
tion, to  be  fixed  by  law,  which  shall  not  be  diminished  during 
their  continuance  in  office.  These  provisions  are  borrowed 
from  the  Constitution  of  the  United  States.  It  is  apparent 
that  the  compensation  of  the  Governor  and  judges  is  a  matter 
of  constitutional  provision,— that  of  all  other  officers  is  left 
open  to  the  legislature.  The  allowances,  the  compensation, 
the  salary,  the  fees  of  all  other  officers  and  members  of  the 
legislature,  depend  on  tlie  legislature,  who  can  and  who  do 
change  them,  from  time  to  time,  as  they  conceive  just  and 
right" 

So  in  the  case  of  the  Commonwealth  v.  Mann,  5  Watts 
and  Sergeant,  p.  418,  the  court  say,  "  that,  if  the  salaries  of 
judges  and  their  titie  to  office  could  be  put  ou  tne  ground  of 
contract,  then  a  most  grievous  wrong  has  been  done  them  by 
the  people,  by  the  reduction  of  a  tenure  during  good  behavior 
to  a  tenure  for  a  term  of  years.  The  point  that  it  is  a  con- 
tract, or  partakes  of  the  nature  of  a  contract,  will  not  bear  the 
test  of  examination."  And  again,  in  the  case  of  Barker  v. 
The  City  of  Pittsburg,  the  court  declare  it  as  the  law,  "  That 
there  is  no  contract  express  or  implied  for  the  permanence  of 
a  salary,  is  shovirn  by  the*  constitutional  provision  for  the  per- 
manence of  the  salaries  of  the  Governor  and  judges  as  excep- 
tions." 4  Barr,  Pa.  State  Reports,  51.  We  consider  these 
decisions  of  the  State  court  as  having  correctiy  expounded 
the  law  of  the  question  involved  in  the  case  before  us,  as 
being  concurrent  with  the  doctrines  heretofore  ruled  and  still 
approved  by  this  court,  —  concurrent,  too,  with  the  decision  of 
the  Supreme  Court  of  Pennsylvania  now  under  review,  which 
decision  we  hereby  adjudge  and  order  to  be  aflirmed. 
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In  this  case,  I  think  we  have  no  jurisdiction.  There  was 
no  contract  which  could  be  impaired,  within  the  provision  of 
the  Constitution  of  the  United  States.  This  is  clearly  shown 
in  the  opinion  of  the  court  In  such  a  case,  I  suppose  the 
proper  entry  would  be,  to  dismiss  the  writ  of  error,  by  the 
affirmance  of  the  judgment  of  the  Supreme  Court  of  Pennsyl- 
vania, we  take  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  Pennsylvania,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Supreme  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 


The  Washington,  Alexandria,  and  Georgetown  Steam  Packet 
Company,  Plaintiffs  in  error,  v,  Frederick  £.  Sickles  and 
Truman  Cook. 

Where  the  declaration  contained  two  coants;  viz.  the  first  upon  a  special  con- 
tract that  the  plaintiffs  had  placed  a  machine  for  saving  fuel  on  board  of  the 
steamboat  of  the  defendants,  and  were  entitled  to  a  certain  portion  of  the  savines ; 
the  second  upon  a  quantum  meruit ;  it  was  admissible  to  give  in  evidence  hj  the 
plaintifTs  the  expenments  of  practical  engineers  to  show  the  value  of  tlie  machine. 
Evidence  had  previously  been  given,  tending  to  prove  the  value  in  the  mode 
pointed  out  in  the  contract,  and  the  evidence  in  question  tended  not  to  contradict, 
but  to  corroborate  it.  It  was  therefore  admissible  under  the  first  count,  and  clearly 
80  under  the  second. 

On  the  part  of  the  defendants,  the  evidence  of  the  president  of  the  steamboat  com- 
pany V'Js  then  eiven,  denying  the  special  contract  alleged  by  the  plaintiffs,  and 
affirming  a  totally  different  one,  namely,  that,  if  the  owners  of  the  boat  could  not 
i^ree  with  the  plaintiffs  to  purchase  it,  the  latter  were  to  take  it  away.  The  court 
should  have  instructed  the  jury,  that,  if  they  believed  this  evidence,  they  should  find 
for  the  defendants. 

The  court  below  instructed  the  jury,  that,  if  the  president  of  the  company,  acting  as 
its  general  agent,  made  the  special  contract  with  the  plaintiffs,  the  company  were 
bound  by  it,  whether  he  communicated  H  to  the  company  or  not  This  instruc- 
tion was  right.  But  the  court  erred  in  saying  that  the  plaintiffs  had  a  right  to  re- 
cover on  their  special  count,  if  the  machine  was  useful  to  the  defendants,  without 
regarding  the  stipulatioc^  of  that  contract  as  laid  and  proved,  and  the  determina- 
tion of  the  plaintiffs  to  «dhere  to  it  Because,  by  the  contract,  the  defendants  are 
to  use  the  machine  during  the  continuance  of  the  patent  right ;  and  as  no  time  is 
pointed  out  for  a  settlement,  a  right  of  action  did  not  accrue  unt^l  the  whole  ser- 
vice had  been  performed. 

Whether,  if  there  had  been  a  count  in  the  declaration  for  the  cost  of  the  machine, 
and  the  jury  had  believed  that  the  defendants  had  agreed  to  pay  it  as  soon  as  it 
was  earned,  the  plaintiffs  might  not  recover  >  that  amount,  or  whether  such  a 
oonstmction  could  be  put  on  the  contract  as  proved,  are  questions  not  before  the 
conrt  on  this  record,  and  upon  which  no  opinion  if  expressed. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Ck>urt  of  the  United  States  for  the  District  of  Ck)lumbia,  holden 
in  and  for  the  County  of  Washington. 

It  came  up  upon  a  bill  of  exceptions  to  the  admission  of  cer- 
tain evidence,  and  four  bills  of  exceptions  to  refusals  of  the 
court  below  to  grant  certain  prayers,  all  of  which  exceptions 
were  taken  by  the  defendants  below  (the  plaintiffs  in  enot 
here).  But  as  two  of  the  last-named  bills  of  exceptions  were 
not  pressed  in  this  court,  it  is  not  necessary  to  state  them,  or  to 
state  more  of  the  case  than  is  sufficient  to  show  the  points  ar- 
gued and  decided  by  this  court 

In  March,  1846,  Sickles  and  Cook  brought  aq  action  against 
the  Steam  Packet  Company.  The  cause  of  action  is  thus 
stated  in  the  declaration :  — 

"  Whereupon  the  said  plaintiffs,  by  Joseph  H.  Bradley,  their 
attorney,  complain,  for  that  whereas  heretofore,  to  wit,  on  the 
first  day  oC  July,  1844,  the  said  defendants,  at  the  county  afore- 
said, being  the  owners  of  a  certain  steamboat  called  the  Colum- 
bia, and  running  in  the  Potomac  River  and  Chesapeake  Bay, 
in  consideration  that  the  said  plaintiffs,  bein^  the  proprietors  of 
a  certain  machine  called  ^  Sickles's  cutoff,'  designed  to  effect  a 
saving  in  the  consumption  of  fuel  for  steam-engines,  would 

Elace  one  of  the  said  machines  on  the  said  steamboat  Colum- 
ia,  xmdertook  and  promised  the  said  plaintiffs  to  apply  the 
whole  value  of  the  saving  of  the  fuel  on  board  the  said  boat, 
which  should  be  effected  by  the  said  machine,  in  the  first  place, 
to  pay  the  cost  and  expenses  of  building  the  said  machine,  and 

Eutting  the  same  on  the  said  boat ;  and  thereafter,  and  after 
aving  paid  the  said  costs  and  expenses,  that  thev,  the  said 
defendants,  would,  so  lone;  as  the  said  steamboat  should  con- 
tinue to  be  employed  by  tne  said  defendants,  if  the  patent-right 
for  the  said  machine  should  continue  so  lon^,  pay  to  the  scud 
plaintiffs  three  fourths  of  the  saving  in  fuel  caused  .by  said 
machine.  And  that  the  saving  caused  bv  the  said  machine, 
called  the  cut-off,  on  board  the  said  boat,  should  be  ascertained 
at  any  time  the  said  plaintiffs  should  desire  it,  in  the  following 
manner,  to  wit :  bv  taking  equar  quantities  of  wood,  and  using 
the  same  first  with  one  and  then  with  the  other  cut-off,  (the 
defendants  then  having  in  use  on  board  their  said  boat  a  ma- 
chine called  the  throttie,)  to  show  with  which  the  boat  would 
run  the  longest  under  the  same  circumstances.  And  thereupon 
the  said  plaintiffs,  confiding  in  the  said  promises  and  under- 
takings of  the  said  defendants,  at  great  cost,  to  wit,  at  the  cost 
of  two  hundred  and  fifty  dollars,  did  erect  and  build,  and  place 
on  the  said  steamboat  Columbia,  at  the  request  of  the  defend- 
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ants,  a  machine  called  *  Sickles's  cut-off' ;  which  said  machine, 
and  the  same  hath  ever  since,  to  wit,  from  the  20th  day  of  Au- 
gust, 1844,  continually,  to  the  beginning  of  this  actioui  been 
used  by  the  said  defendants  in  and  upon  the  said  boat ;  and 
that,  on  the  19th  day  of  August,  1845,  at  the  county  aforesaid, 
the  said  plaintiffs  gave  notice  to'  the  said  defendants  that  they 
would,  on  the  next  day,  that  is  to  say,  on  the  30th  day  of  Au- 
gust, 1845,  if  they  desired,  make  the  said  experiment  in  the 
said  agreement  mentibned,  to  test  the  relative  value  of  the  said 
machine ;  and,  for  that  purpose,  that  one  of  the  said  plaintiffii 
would  ^o  from  Washington  to  Baltimore,  in  the  said  boal^  on 
the  said  20th  of  August,  1845,  and  make  the  said  experiment ; 
and  the  said  defendants,  by  their  president,  did  then  and  then 
assent  thereto,  and  did  direct  the  officers  of  the  said  boat,  or 
some  of  them,  to  aid  in  conducting  the  said  experiment ;  and 
the  said  plaintiffii  id  fact  further  say,  that  one  of  the  said 
plaintiffs,  to  wit,  the  said  Truman  Cook,  did,  on  the  said  20th 
day  of  August,  1845,  proceed  in  the  said  boat  from  the  said 
city  of  Washington  to  Baltimore,  in  the  State  of  Maryland, 
and  did,  on  the  said  voyage,  with  the  assistance  of  the  officers 
of  the  said  boat,  make  the  said  experiment,  and  did  take  two 
piles  of  wood  of  equal  dimensions  and  under  like  circum-* 
stances ;  the  pile  employed  in  the  use  of  the  throttle  cut-off  was^ 
burned  in  two  hours  and  seven  minutes ;  and  the  pile  used  by 
the  cut-off  of  the  plaintiffii  lasted  three  hours  and  fifteen  min- 
utes, showing  a  saving  in  favor  of  the  latter  of  34  and  \H  pet- 
cent,  of  all  which  the  said  defendants  had  due  notice ;  whereby 
a  fi[reat  amount  and  value  of  fuel  has  been  saved  by  the  saia 
defendants,  to  wit,  the  amount  of  twenty-five  hundred  dollars ; 
and  the  said  plaintiffs  in  fact  say,  they  were  and  are  entitled 
to  recover  of  and  from  the  said  defendants,  out  of  the  said  sum 
of  money,  as  well  the  said  sum  of  two  hundred  and  fiftv  dol- 
lars, as  and  for  the  costs  and  expenses  of  erecting  and  building 
the  said  machine  and  placing;  the  same  on  the  said  steamboat,, 
as  also  the  further  sum  of  sixteen  hundred  and  eighty  dollars 
and  fifty  cents,  being  three  fourths  of  the  said  savings  within 
said  period  of  time  sifter  the  said  machine  was  put  in  oporatioiir 
on  the  said  boat,  and  while  the  same  was  used  bv  the  said  de- 
fendants to  the  time  of  the  bringing  this  suit ;  and  being  so  en- 
titled, the  said  plaintiffs,  to  wit,  on  the  day  and  year  aforesaid, 
and  often  afterwards,  at  the  county  afore^d,  demanded  the 
whole  of  the  said  two  sums  of  money,  to  wit,  the  stun  of  nine- 
teen hundred  and  thirty-seven  dollars  and  fifty  cents,  of  and 
from  the  said  defendants,  «nd  the  said  defendants  utterly  n^ 
lected  and  refused  to  pay  the  same,  or  any  part  thereof,  to  the* 
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said  plaintiffs,  and  still  refnse,  to  the  damage  of  Ibe  plaintifb 
four  thousand  dollars ;  and  therefore  they  sue. 

Joseph  H.  Bradley, /or  Plaintiffs* 

<<  Add  a  count  for  putting  the  machine  on  the  boat  at  the  re- 
quest of  the  defendants,  with  a  quantum  meruW^ 

Joseph  H.  Bradley, /or  Plaintiffs!^ 

The  defendants  pleaded  non  assumpsit^  upon  which  issue 
was  joined,  and  in  March,  1847,  the  cause  came  oii  for  trial 

The  following  is  the  evidence  offered  by  the  plaintiffs,  which, 
being  objected  to  by  the  defendants  but  admitted  by  the  court, 
formed  the  subject  of  the  exception  to  evidence. 

**  On  the  trial  of  thi?  cause,  the  plaintiffs,  to  maintain  the  issue 
on  their  part  joined,  offered  and  gave  evidence  tending  to  show 
that,  on  or  about  the  18th  day  of  June,  1844,  at  the  county 
aforesaid,  the  said  plaintiff  being  the  owners  of  the  patent 
right  to  a  cprtain  machine  called  a  cut-off,  of  which  the  said 
Frederick  E.  Sickles  was  the  inventor,  and  the  said  defendants 
being  the  owners  of  the  steamboat  called  the  Columbia,  on 
which  they  had  in  use  a  certain  machine  called  the  throttle 
cut-ojf,  the  object  of  be  th  of  said  machines  being  to  save  the 
consumption  of  fuel  in  the  use  of  steam-engines,  the  said  plain- 
tiffs made  and  entered  into  a  certain  contract  with  William 
Gunton,  the  president  of  the  steamboat  company,  and  the 
general  agent  thereof,  whereby  it  was  agreed  that  the  said 
plaintiffs  should  construct  and  place  on  board  the  said  steam- 
boat one  of  their  said  machines  at  their  own  cost  and  expense ; 
that  the  same  should  be  tried,  and,  if  it  produced  any  saving, 
that  the  cost  of  putting  the  said  machine  in  operation  on  board 
the  said  boat,  not  to  exceed  two  hundred  and  fifty  dollars, 
should  be  first  paid  out  of  the  savings  of  fuel  effected  by  the 
said  machine ;  that  the  said  machine  should  be  used  by  the 
defendants  during  the  continuance  of  the  patent,  if  the  said 
boat  should  last  so  long ;  and,  after  the  payment  of  the  said 
costs  and  expenses  of  putting  the  said  machine  in  operation  on 
board  the  said  boat,  the  savings  caused  thereby,  in  the  con- 
sumption of  fuel,  should  be  divided  between  the  said  plaintififs 
and  defendants  in  the  proportion  of  one  fourth  to  the  defend- 
ants and  three  fourths  to  the  plaintiffs ;  and,  in  order  to  ascer- 
tain the  amount  of  such  savings,  an  experimental  trial  should 
be  made  at  any  time  the  plaintiffs  should  direct  it,  after  the 
said  machine  was  in  successful  operation,  in  the  following 
mode :  Two  piles  of  wood  should  be  taken  of  equal  dioien- 
sions ;  one  pile  should  be  used  with  one  of  the  cut-offs,  and 
the  other  pile  with  the  other  cut-off,  under  like  circumstances. 
t^r^A  the  length  of  time  required  in  the  consumption  of  the  said 
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piles  of  wood,  respectivelji  shonld  be  taken  as  the  evidence  q£ 
the  difference  in  the  amount  of  savings  in  the  one  over  the 
other;  and  if  the  said  machine  produced  no  saving,  it  was  to 
be  taken  off,  and  the  boat  restored  to  its  former  condition,  at 
the  expense  of  the  plaintiffs. 

<<  That  the  said  contract  was  wholly  in  parol,  and,  within  three 
days  after  it  was  made,  the  plaintiff  entered  into  a  contract 
in  writing  with  T.  W.  and  R.  C.  Smith,  of  Alexandria,  by  the 
said  plaintiffs,  as  follows :  (copied  in  record  0  and  the  said  de* 
fendaiits  caused  their  said  boat  to  lie  at  Alexandria  to  have 
the  said  machine  fitted  to  her  engine ;  that  the  said  T.  W.  and 
R.  C.  Smith  proceeded  with  all  convenient  despatch  to  make 
the  said  machine,  and  put  the  same  on  board  the  said  boat,  at 
the  cost  of  $242;  that  the  same  was  completed  and  placed 
on  board  the  said  boat,  and  in  complete  action,  on  the  9th  day 
of  November,  1844,  with  the  knowledge  of  the  defendants,  and 
that  the  same  was  continually  thereafter,  to  the  bringing  of  tlus 
suit,  used  by  the  said  defendants  on  board  the  said  boat 

^  That,  on  the  19th  day  of  August,  1844,  the  said  Truman 
Cook,  one  of  the  said  plaintiffs,  gave  notice,  on  board  the  said 
boat,  to  the  said  defendants,  by  William  Gunton,  president  as 
aforesaid,  that  they  desired  on  the  next  day,  the  same  being 
the  regular  day  for  the  passage  of  the  said  boat  from  the  city 
of  Washington  to  Baltimore,  to  go  on  the  said  trip  and  make 
the  experiment,  provided  by  their  said  contract,  to  ascertain 
the  saving  caused  by  the  said  machine ;  and  the  said  William 
Gunton,  president  as  aforesaid,  directed  the  officers  of  the  said 
boat,  or  one  of  them,  to  take  care  that  the  said  Cook  did  not 
throw  sand  in  his  eyes ;  and  on  the  said  20th  dav  of  August* 
1844,  the  said  Cook,  one  of  said  plaintiffs,  did  in  fact  go 
from  the  city  of  Washington  to  Baltimore  on  board  the  said 
boat,  and  the  said  experiment  was  in  fact  made,  under  the 
superintendence  of  the  officers  of  said  boat  on  behalf  of  said 
defendants,  and  by  the  said  Cook  on  behalf  of  said  plaintiffs, 
and  the  whole  was,  at  the  request  of  plaintiffii,  carefully  ob^^ 
served  and  noted  by  Captain  Job  Carson,  for  many  years  mate 
and  captain  of  a  steamboat,  and  the  result  of  the  said  experi* 
ment  was,  that  the  said  machine  of  said  plaintifis  cliused  a 
saving  of  fuel,  over  and  above  the  said  '  throttle  cut-off,'  of 
94 IK  per  cent,  and  full,  minute,  and  accurate  minutes  of  the 
said  experiment,  and  of  the  result  thereof,  were  taken  and 
made  in  writing  by  the  officers  of  the  said  boat,  or  one  of 
them ;  that  the  average  consumption  of  wood  on  her  said  trip 
to  Baltimore  was  cords,  and  on  her  trip  from  Baltimore 

was  cords,  and  the  average  price  of  wood,  during  the 

period  she  ran,  from  the  9th  of  November,  1844,  to  the  bringing 
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of  this  suit,  was  $  ,  and,  estimating  the  saTing  by  the  said 
machine  at  one  third,  it  amounted  to  $  up  to  the  impetia- 
tion  of  the  writ  in  this  case. 

"  The  plaintiffs  further  gave  evidence  to  show,  by  practical 
and  scientific  engineers  and  builders  of  steam-engines,  that  the 
said  experiment  was  the  only^  mode  by  which  the  said  savings 
^sould  be  ascertained  with  any  degree  of  certainly ;  that  it  had 
beea  resorted. to  and  tried  by  them;  and  one  of  them  further 
proved,  that,  on  the  experiment  conducted  by  him.to  test  the 
difference  between  '  Sickles's  cut-off'  and  the  '  throttle  cut-off/ 
in  a  large  steamboat  belonging  to  Baltimore,  and  having  an 
engine  of  the  same  construction  as  that  on  board  the  Colum- 
bia, the  saving  of  the  former  over  the  latter  was  42  per  cent. ; 
and  they  further  proved  that  they  were  acquainted  with  both 
of  the  said  machines,  both  theoretically  and  practically,  and 
^at  no  engineer  would  hesitate  to  say  that  *  Sickles's  cut-off' 
was  far  superior  to  the  throttle,  and  to  any  other  with  which 
they  were  acquainted. 

^<  They  further  gave  evidence  to  show  that  the  said  machine 
had  been  applied  by  the  plaintiffs  to  four  other  steamboats  be- 
longing to  the  port  of  the  city  of  Washington,  and  the  savine 
of  fuel  caused  thereby  ranged  from  18  to  33  per  cent,  on  boara 
the  said  boats  respectively,  and  that  the  saving  could  not  be 
ascertained  by  the. amount  of  wood  actually  consumed  with- 
out knowing  and  estimating  the  condition  of  the  hull,  and 
•engine,  and  machinerv,  the  state  of  the  weather,  the  water,  the 
freight,  and  the  speea  of  the  boat ;  and  the  only  test  was  the 
experiment  aforesaid,  or  one  conducted  on  scientific  principles 
which  would  give  a  proximate  result 

^  To  introduction  of  which  said  evidence  by  practical  and 
•scientific  engineers  and  others,  builders  of  steam-engines,  tend- 
ing to  show  the  operation  of  the  said  cut-off,  and  the  savings 
(resulting  therefrom  on  other  boats,  the  defendants,  by  their 
counsel,  objected,  because  the  same  was  inapplicable  to  the 
issue  on  the  first  count  in  the  plaintlfis'  declaration,  and  that 
the  same  could  not  be  offered  on  the  general  counts,  unless  the 
plaintiffs  abandoned  the  first 

^^  Which  objection  the  court  overruled,  and  allowed  the  said 
evidence  to  go  to  the  jtdry ;  to  which  ruling  of  the  court  the 
defendants,  by  their  counsel,  excepted,  and  prayed  that  this 
their  bill  of  exceptions  may  be  signed  and  sealed ;  which  is 
done  this  25th  day  of  March,  1847. 


Jas.  S.  Morsell, 


seAL.1 


Jas.  Dunlop.  [sbal.j" 

The  defendants  then  offered  evidence  which  is  all  incorpo- 
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rated  into  the  bill  of  exceptions ;  bot  the  following  is  that  part 
upon  which  the  prayer  to  the  court  below  rested,  involving  the 
point  which  was  argued  in  thb  court. 

<<  The  defendants,  to  support  the  issue  on  their  part,  called 
William  Gnnton,  late  president  of  the  defendants'  company, 
who  being  first  sworn  on  his  voire  dire^  stated  that  he  had  re- 
signed the  office  of  president  of  said  company,  and  sold  and 
transferred  all  the  stock  he  held  therein,  and  that  he  was  in  no 
way  interested  in  the  event  of  this  suit  between  the  said  plain- 
tiffs and  the  defendants ;  and  the  said  witness,  being  sworn  in 
chief,  testified  that  he  did  not,  as  president  of  said  company, 
or  otherwise,  make  with  the  said  plaintiffs  the  contract  for  the 
use  of  the  cut-ofi*  called  Sickles's  cut-off,  on  board  the  defend- 
ants' steamboat  called  the  Columbia,  as  the  same  is  set  forth 
in  the  first  count  in  the  plaintiffs'  declaration ;  that  some  time 
in  the  spring  of  the  year  1844  he  first  met  with  Truman  Cook, 
one  of  the  plaintiffs,  and  after  having  conversed  several  times 
with  the  said  Cook  on  the  subject  of  the  application  of  the 
said  cut-off  to  the  engine  on  board  the  said  boat,  the  said 
Cook  stated  that  he  was  very  desirous  to  bring  the  cut-off  to 
the  favorable  notice  of  the  officers  of  the  government,  with  the 
view  of  introducing  the  same  into  use  on  board  the  national 
steamships,  and  other  steam-vessels  sailing  on  the  waters  of 
the  River  Potomac  and  the  Chesapeake  Bay ;  that  he,  as  presi- 
dent of  the  defendants'  company,  agreed  with  the  said  Cook 
that  he  might  place,  at  his  own  expense,  the  said  cxj^S  on 
the  engine  of  the  said  boat,  and  that  if,  on  trial  of  the  s^me 
on  board  the  said  boat,  the  said  cut-off  should  be  approved 
of,  and  the  defendants  should  wish  to  purchase  the  same,  the 
terms  of  such  purchase  should  be  afterwards  determined  on 
between  the  said  parties ;  but  if  the  said  cut-off  should  not  be 
approved  of,  or  the  terms  proposed  by  said  Cook  for  the  use  of 
the  same  by  the  said  defendants  on  their  said  boat  should  be 
such  that  the  said  defendants  could  not  accede  thereto,  the  said 
Cook  was  to  take  the  said  cut-off  from  the  said  boat  at  his  oWn 
expense,  and  restore  the  engine  on  the  said  boat  to  the  same 
condition  in  which  it  was  before  the  application  of  the  said 
cut-off  thereto ;  that  the  said  cut-off  was  placed  on  the  said 
engine  pursuant  to  such  last-mentioned  agreement,  and  not  in 
pursuance  of  any  such  agreement  as  is  mentioned  in  the  first 
count  of  the  plaiqtiffs'.  declaration ;  that  afterwards,  and  when 
the  witness,  still  being  president  of  defendants'  said  company, 
had  had  an  opportunity  to  form  some  idea  of  the  value  of  the 
said  cut-off,  he  conversed  with  said  Cook  respecting  the  terms 
on  which  the  same  might  be  purchased  for  the  use  of  the  de- 
fendants on  board  the  said  boat,  and  the  said  Cook  informed 

36* 
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the  said  witness  that  the  defendants  should  have  the  use  of  the 
said  machine  on  as  favorable  terms  as  the  same  had  been  dis> 
posed  of  to  the  owners  of  the  steamboat  Augusta^  or  any  other 
steamboat,  but  did  not  then,  or  at  anv  other  time^  inform  the 
witness  at  what  price  the  same  had  been  sold  to  the  said 
steamboat  Augusta,  or  any  other  steamboat,  or  make  any  such 
definite  proposition  for  the  sale  of  the  said  machine  to  the  de- 
fendants as  would  enable  him  to  lay  the  same  before  the  board 
of  directors  of  the  said  company  for  their  approval ;  and  that 
the  defendants  have  at  no  time  refused  the  said  Cook  or  the 
plaintiffs  permission  to  remove  the  same  from  the  engine  on 
board  the  said  boat,  and  restore  the  said  engine  to  its  former 
condition." 

The  prayer  to  the  Circuit  Court,  founded  on  this  evidencCi 
was  as  follows :  — 

"  Whereupon  the  defendants,  by  their  counsel,  prayed  the 
court  to  instruct  the  jury,  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendants  agreed  with  the  plaintiffs  that  they, 
the  said  plaintiffs,  might,  at  their  own  expense,  place  the  cut-ofl^ 
called  Sickles's  cut-off,  on  the  engine  of  the  defendants'  boat, 
called  the  Columbia,  that  they,  the  said  plaintiffs,  might  exhibit 
the  qualities  and  usefulness  of  the  said  machine  to  the  public, 
and  thereby  facilitate  the  introduction  of  the  same  into  use  on 
board  the  national  steam-ships,  and  other  steam-vessels  sailing 
on  the  waters  of  the  Potomac  River  and  the  Chesapeake  Bav ; 
and  that  if,  on  the  trial  of  the  same  on  board  the  Columbia, 
the  said  cut-off  should  be  approved  of,  and  the  defendants 
should  wish  to  purchase  the  same,  the  terms  of  said  purchase 
should  be  afterwards  determined  on  between  the  said  parties ; 
but  if  the  said  cut-off  should  not  be  approved  of,  or  the  terms 
proposed  by  the  plaintiffs  to  the  defendants,  for  the  use  thereof, 
should  be  such  that  the  said  defendants  could  not  accede  there- 
to, the  said  plaintifis  were  to  take  the  said  cut-off  from  the 
said  boat  at  their  own  expense,  and  reinstate  the  boat  and  her 
engine  in  the  same  condition  in  which  she  was  before  the  ap- 
plication of  the  said  cut-off  thereto ;  and  that  the  said  cut-off 
was  placed  on  the  said  boat  pursuant  to  said  agreement  and 
permission  as  aforesaid,  and  not  pursuant  to  any  such  contract 
as  is  set  out  in  the  first  count  in  the  plaintiffs'  declaration ;  and 
that  the  said  plaintifis  have  made  no  definite  proposition  to  the 
said  defendants  for  the  sale  and  use  of  the  said  cut-off,  and 
have  not  been  refused  permission  by  the  defendants  to  remoVe 
the  same  from  their  said  boat,  then  the  plaintiffs  are  not  en- 
titled to  recover  in  this  action,  although  the  jury  should  believe 
from  the  evidence  that  the  said  machine  was  approved  of,  and 
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has  been  used  by,  the  said  defendants ;  which  instruction  thh 
court  refused  to  give,  there  being  only  two  judges  on  the  bench, 
and  they  being  divided  in  opmion  on  said  instruction  ;  td 
which  refusal  the  defendants,  by  their  counsel,  excepted,  and 
prayed  the  court  that  this  their  bill  of  exceptions  may  be  signed 
and  sealed,  which  is  done,  this  25th  day  of  May,  1847. 

James  S.  Morsell,  [seal.] 
James  Dunlop.  [seal.  " 

4 

Amongst  the  evidence  brought  forward  by  the  defendants, 
were  the  two  following  letters,  which  are  inserted  here  because 
they  are  remarked  upon  bv  the  court  in  the  decision  of  the  re- 
maining exception. 

W.  Gvnton  to  Sickles  4*  Cook. 

^*  As  I  am,  week  after  week,  annoyed  by  warrants,  under  a 
pretended  contract  never  entered  into  by  me,  respecting  the 
cut-off  placed  under  your  direction  on  the  steamer  Columbia^ 
and  as  I  have  repeatedly  explained  in  writing,  both  to  Messrs. 
T.  W.  and  R.  C.  Smith,  of  Alexandria,  and  Mr.  A.  T.  Smith, 
of  this  city,  your  agent  or  attorney,  what  the.  understanding 
between  Mr.  Cook  and  myself  was  in  relation  to  the  subject 
and  have  expressed  my  willingness  to  comply  therewith,  I 
hereby  give  you  notice,  that  unless  you,  within  ten  days  from 
this  date,  remove  the  aforesaid  cut-off  from  the  Columbia,  and 
replace,  a^eeably  to  that  understanding,  her  machinery  in  the 
same  condition  in  which  it  was  immediately  before  the  cut-oflF 
was  applied  thereto,  I  shall  promptly  thereafter  cause  the  work 
to  be  done  at  your  expense,  and  hold  you  liable  for  the  same, 
in  addition  to  the  amount  of  expense  incurred  and  loss  sus- 
tained, by  reason  of  the  detentions  of  the  Columbia,  men- 
tioned in  my  letters  to  your  agent,  Mr.  A.  T.  Smith,  before  al- 
luded to. 

W.  GuNTON,  President, 

«  Washington  Oiti/,  Uth  April,  1841. 

".  Messrs.  Sickles  &  Cook." 

Reply  to  the  above. 

"  Dr.  William.  Gunton,  President : — 

"  We  have  deceived  your  note  of  the  14th  instant,  and  hasten 
to  reply  to  it,  to  avoid  any  future  misapprehension  on  your 
part  of  the  positions  we  respectively  hold.  You  have  chosen 
to  make  terms  entirely  different  from  those  under  which  we 
contracted  with  you;  have  refused  to  execute  your  contract 
with -us;  have  driven  us  to  the  necessity  of  a  suit;  and  we 
are  now  resolved  to  bring  the  matter  to  an  issue. 
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<<  You  complain  that  you  are  annoyed  by  warrants.  It  is 
vour  own  fault  You  say  that  you  have  repeatedly  [stated]  to 
Messrs.  T.  W.  and  R.  C.  Smith,  of  Alexandria,  and  Mr.  A.  T. 
Smith,  of  this  city,  what  the  understanding  between  Mr.  Cook 
and  yourself  was  in  relation  to  this  subject,  and  have  expressed 
yourself  willing  to  comply  therewith.  We  have,  as  often  as 
occasion  and  opportunity  offered,  stated  to  you,  in  the  plainest 
terms,  that  your  representations  thus  made  were  not  the  terms 
of  our  contract,  and  have  as  clearly  and  distinctly  stated  to 
you  what  that  contract  was.  We  now  repeat  it  We  under- 
took to  put  Sickles's  cut-off  on  the  engine  of  the  steamer  Co- 
lumbia, and  offered  to  receive  $  1,000  for  the  rieht  to  use  it 
You,  seeming  to  doubt  the  importance  of  the  invention,  de- 
clined that  offer ;  and  we  then  offered  to  put  the  cut-off  on, 
taking  as  a  compensation  for  its  use  the  value  of  three  fourths 
of  the  fuel  saved  by  its  use,  deducting  from  the  first  savings 
$  250  for  the  construction  of  the  machine,  the  savings  to  be  as- 
certained by  either  of  us  by  experiments  with  our  cut-off  and 
the  old  one  attached  to  the  engine  of  the  Columbia,  and  you 
were  to  continue  the  use  of  our  cut-off,  provided  we  made  it 
work  well,  so  long  as  the  boat  continued  to  belong  to  your 
company.  These  terms  you  accepted  in  the  most  unequivocal 
manner.  We  employed  the  Messrs.  Smith  to  construct  the 
machine.  This  was  all  they  had  to  do  with  it  They  did 
make  it,  and  it  was  applied,  and  has  operated  successfully. 
Persons  were  directed  on  board  the  boat  to  make  accurate  ob- 
servations of  the  saving*  It  was  found  to  be  far  greater  than 
you  had  any  idea  of.  We  asked  for  compensation,  and  you 
aenied  the  contract  Your  own  acts  have  compelled  us  to 
bring  suit ;  and,  in  order  to  bring  the  matter  to  a  close  after 
that  suit  was  brought,  we  took  out  a  warrant  against  your 
company,  so  that  either  party  might,  by  appeal,  bring  the  ques- 
tion at  once  before  the  court  for  judicial  decision.  These  are 
resisted  on  technical  e;rounds,  ana  now  you  give  us  notice  to 
remove  the  cut-off.  However  much  we  might  be  disposed  to 
avoid  litigation,  and  to  terminate  all  controversy  by  an  amica- 
ble adjustment,  the  course  you  have  taken  has  determined  us, 
and  we  now  give  you  notice  that  we  will  not  only  not  inter- 
fere with  the  cut-off  on  board  the  Columbia,  and  hereby  pro- 
test against  your  interfering  with  it,  but  we  will  every  week 
bring  an  action  to  recover  the  amount  of  saving  coming  to  us 
on  the  terms  of  our  contract  with  yoM.  UntU  we  can  get  a 
judicial  decision  in  the  matter,  you  must  choose  for  yourself. 

Sickles  &  Cook. 

«  WashinffUm,  15th  April,  1846.'' 
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The  remaining  prayer  to  the  Circuit  Court  was  as  follows  :— 

<<  The  defendants,  b^  their  counsel,  further  prayed  the  court  to 
instruct  the  jury,  that  if  the  jury  believe,  from  the  evidence,  that 
the  contract  set  out  in  the  first  count  of  the  declaration,  and 
alleged  to  have  been  made  by  the  plaintiffs  and  William  Gun- 
ton,  the  president  of  the  defendants'  said  company,  was  never 
authorized  by  a  board  or  quorum  of  the  directors  of  said  com- 
pany, as  provided  by  their  charter  of  incorporation,  and  was 
never  sanctioned  or  approved  of  by  said  board  or  quorum  of 
the  said  directors,  and  that  the  said  William  Gunton,  in  mak- 
ing such  contract  with  the  plaintifGi,  if  the  jury  believe  the 
same  to  have  been  made  by  nim,  did  not  act  within  the  scope 
of  his  authority  as  such  president,  then  the  said  contract  is 
void  as  respects  the  said  defendants,  and  the  said  plaintiffs 
are  not  entitled  to  recover  under  the  said  first  count  in  their 
declaration ;  which  instruction  the  court  refused,  but  granted 
the  same,  with  the  following  modification :  but  if,  from  the 
evidence,  the  jury  shall  find  that  William  Gunton,  the  presi- 
dent of  the  defendants'  company,  and  acting  as  their  cfcneral 
agent,  nuade  with  the  plaintiffs  the  contract  set  out  in  the  first 
count  of  the  said  declaration,  and  that  the  plaintiffs,  under 
the  said  contract,  put  the  said  machine  on  the  defendants'  boat, 
and  the  same  was  used  by  the  defendants  at  the  time  and 
times  mentioned  in  the  said  count,  and  that  the  same  was 
beneficial  to  the  defendants,  then  the  plaintiffs  are  entitled  to 
reaver  on  the  said  first  count,  notwithstanding  the  jury  shall 
find  that  the  terms  of  the  said  contract  were  not  communicated 
to  the  defendants,  and  the  said  William  Gunton  reported  to 
the  said  defendants  a  different  contract ;  to  which  refusal  of 
the  said  instruction,  and  modification  thereof,  the  defendants, 
by  their  counsel,  excepted,  and  prayed  that  this  their  bill  of  ex- 
ceptions may  be  signed  and  sealed,  which  is  done  this  35th  day 
of  May,  1847. 


James  S.  Morsell, 
James  Dunlop. 


SEAL. 
SEAL. 


» 


The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed  the 
damages  at  ^  1,800,  with  interest  from  the  '9th  of  November, 
1845.  A  writ  of  error  brought  these  several  rulifigi^  of  the  Cir- 
cuit Court  before  this  court  for  revision. 

It  was  argued  by  Mr.  Latarence,  for  the  plaintiffs  in  error, 
and  by  Mr.  Lee  and  Mr.  Bradley y  for  the  defendants  in  error. 

The  argument  on  behrlf  of  the  plaintiffs  in  error,  with  re- 
spect to  the  admissibility  of  the  evidence,  was  as  follows :  — 
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1st  The  same  was  inapplicable  to  the  issue  on  the  firet 
count  in  the  plaintiffs'  decl&uration. 

2d.  That  the  same  could  not  be  offered  on  the  general  cov^**'^ 
unless  the  plaintiffs  abandoned  the  first. 

The  plaintiffs  in  error  insist  that  the  court  erred  in  allowing 
the  evidence  objected  to  by  them  to  to  to  the  jury :— > 

1st  Because  it  was  in  no  way  applicable  to  the  issue  on  the 
special  count  in  the  plaintifis'  declaration ;  it  did  not  tend  to 
prove  any  one  of  the  allegations  contained, in  that  count,  and 
was  therefore  irrelevant  and  coUateraL 

The  plaintiffs  allege  that  a  special  mode  of  testing  the  va^e 
Of  their  machine,  in  contrast  with  that  previously  used  on  board 
the  defendants'  boat,  was  agreed  upon  by  the  parties,  and  con- 
stituted part  of  their  contmct;  the  experiment  was,  as  they 
adlege,  to  be  made  on  board  tiie  Columbia.  It  was  therefore 
wholly  immaterial  to  the  point  in  issue  on  the  first  or  special 
eount  what  had  been  the  result  of  experiments  made  on  board 
steambgats  in  Baltimore  or  Washington  ;  the  defendants  had 
no  notice  of  such  experiments,  were  not  present  at  them,  and 
ought  not  to  be  affected  by  them. 

Neither  was  it  proper  to  give  in  evidence  the  opinion  of  en- 
gineers or  steamboat-builders,  however  well  informed  as  to  the 
relative  value  of  the  two  machines,  particularly  as  the  plaintiffii 
allege  a  special  mode  of  ascertaining  the  difference  in  value 
had  been  agreed  on  by  the  parties  in  their  alleged  contract 

It  is  a  familiar  rule  of  evidence,  that  it  must  correspond  with 
the  allegations  in  the  pleadings  of  the  party  who  offers  i*^  1 
Greenleaf  on  Evidence,  §§  51  and  52. 

This  rule  excludes  all  evidence  of  collateral  facts ;  the  ad- 
mission of  evidence  of  that  character  tends  to  divert  the  minds 
of  the  jury,  to  excite  prejudice,  and  mislead  them ;  the  adverse 
party  is  taken  by  surprise,  and  ccuinot  be  prepared-to  rebut  it 

ThuS)  where  the  issue  between  a  lanolord  and  his  tenant 
was  whether  rent  was  payable  quarterly  or  half-yearly,  evi- 
dence of  the  mode  in  which  other  tenants  of  the  same  land- 
lord paid  their  rent  was  held  by  Lord  Kenyon  inadmissible. 
Peake's  Cases,  95. 

So  the  opinions  of  engineers,  and  the  results  of  experiments 
on  other  boats,  ought  not  to  have  been  allowed. 

2dly.  This  evidence  wnn  not  admissible  under  the  quantum 
meruit  count 

Where  there 'Is  an  express  contract,  and  a  stipulated  mode 

of  compensation,  the  party  rendering  the  services  cannot  waive 

the  contract,  and  resort  to  an  action  on  a  quatUum  meruity  or 

an  implied  assumpsit.     Champlin  v.  Butler,  18  Johns.  169. 

"Where  the  special  agreement  subsists  in  full  force,  the  plain- 
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tiff  cannot  recover  under  the  common  coontSi  bnt  the  remed v 
is  on  the  contract  Bailer's  N.  P.  139 ;  Raymond  v.  Beamara, 
12  Johns.  274 ;  Jennings  v.  Camp,  13  Johns.  94 ;  Clarke  v. 
Smith,  14  Johns.  326 ;  Wood  v.  Edwaids,  19  Johns.  205 ; 
Perkins  t;.  Harf  s  Executor,  11  Wheat  237. 

In  the  case  before  the  court,  the  contract  was  subsisting  and 
continuing ;  it  was  to  last  as  long  as  the  defendants  snould 
continue  to  employ  the  boat  Colmnbia,  if  the  patent  for  the 
machine  continued  so  long.  The  plaintiffs  had  aeclared  upon 
it  as  a  subsisting  contract  The  qiiantum  meruit  count  was 
for  the  same  subject-matter  as  the  special  contract 

In  the  case  of  Cooke  v.  Munstone,  1  Bos.  &  Pull.  N.  R.  354, 
the  declaration  contained  a  count  on  a  special  contract,  and  a 
count  for  money  had  and  received  to  the  use  of  the  plaintiff;  the 
plaintiff  failed  to  prove  the  contract  laid,  but  proved  another  va- 
riant from  it ;  he  claimed  to  recover  on  his  common  cotmts ;  the 
court  decided  that  the  plaintiff  could  not  proceed  on  the  com- 
mon counts.  The  court  said,  ^  The  cases  in  which  the  plaintiff 
has  been  allowed  to  proceed  on  th^e  counts  are  those  in  which 
the  special  contract  is  put  altogether  out  of  the  case ;  it  would 
be  very  strange  to  allow  the  plaintiffs  to  recover  on  the  general 
indebitatus  assumpsit^  and  still  leave  him  to  his  right  to  recover 
for  non-performance  of  his  special  contract ;  it  is  said  he  has  a 
right  to  proceed  at  the  same  time  on  the  special  and  on  the 
general  count,  but  the  cases  only  warrant  a  permission  to  re- 
sort to  the  latter  when  the  former  has  failed  altogether.  In 
this  case,  if  we  were  to  allow  the  plaintiff  to  go  into  the  evi* 
dence  he  offered,  it  would  amount  to  saying  that  there  was  no 
evidence  of  a  subsisting  special  agreement,  when  in  truth  there 
was  such  evidence." 

In  Clarke  v.  Smith,  14  Johns.  326,  the  declaration  con- 
tained a  count  on  a  special  agreement,  and  the  common 
counts  relative  to  the  same  subject-matter.  The  plaintiff, 
at  the  trial,  proceeded  to  give  evidence  under  the  common 
counts;  the  witness,  on  cross-examination,  said  there  was  a 
writteh  contract  between  the  parties,  under  which  the  work 
was  done^;  objection  was  then  made  to  the  plaintiff's  giving 
evidence  under  the  common  counts,  which  was  overruled  by 
the  court 

On  appeal,  this  was  held  to  be  error,  and  it  was  decided, 
that  whenever  the  special  contract  is  still  subsisting,  and  no 
act  done  or  omitted  by  the  one  party  which  would  aathorize 
the  other  to  consider  the  contract  rescinded,  the  remedy  must 
be  on  the  special  contract,  which  principle  will  be  found  to  run 
through  all  the  cases. 

While  the  contract  is  still  subsisting,  part  performance  will 
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not  entitle  the  plaintiff  to  resort  to  the  common  counts  to  re- 
cover the  value  of  that  which  he  has  done  in  part  fulfilment 
of  the  contract  « 

If  the  plaintiffs  could  not  resort  to  the  common  count,  they 
ought  not  to  have  been  allowed,  the  defendants  objecting,  to. 
sive  evidence  applicable  only  to  that  count  There  was  con- 
flicting testimony  respecting  the  vdlue  of  the  machine,  and  the 
minds  of  the  jury  mu9t  have  been  affected  by  the  testimony 
thus  improperly  offered. 

With  respect  to  the  exception  founded  on  the  refusal  of  the 
court  to  grant  the  first  prayer  made  by  the  defendants  below, 
the  error  alleged  was  this. 

If  the  plaintiffs  acted  under  a  special  agreement  with  the 
defendants  in  putting  the  said  machine  on  the  defendants' 
boat,  and  there  was  any  failure  on  the  part  of  the  defendants 
to  comply  therewith  in  any  respect,  the  proper  and  only  remedy 
for  the  plaintiffs  was  by  action  on  that  special  agreement 

Whether  the  agreement  was  such  as  the  plaintiffs  pretended, 
or  such. as  the  defendants  pretended,  while  such  agreement  was 
subsisting,  there  could  be  no  remedy  for  the  plaintiffs  on  the 
common  counts. 

If  the  agreement  was  such  as  the  plaintiffs  have  set  out  in 
the  first  count  in  their  declaration,  and  the  iury  believed  the 
evidence  introduced  to  prove  the  same  by  the  plaintiffs,  then 
they  were  entitled  to  recover  on  that  count 

]3ut  if  the  jury  gave  greater  credence  and  weight  to  the  evi- 
dence offered  by  the  defendants  to  sustain  the  issue  on  their 
part,  and  believ^  the  contract  to  be  proved  to  be  such  as  the 
defendants  set  up,  then  the  plaintiffs  were  not  entitled  to  re- 
cover;*— 

1st  Becftuse  qf  their  failure  to  prove  the  contract  set  out  by 
them. 

2d.  Because  a  different  contract  was  proved  by  the  defend- 
ants, of  which  there  was  no  breach  on  their  p^  alleged  ot 
proved,  and  which  was  still  subsisting. 

It  is  clear  from  the  terms  of  the  agreement,  as  shown  by  the 
defendants'  evidence,  that  the  machine  was  not  put  on  the  de- 
fendants' boat  to  be  used  by  them  under  a  contract  of  purchase, 
nor  was  the  use  thereof  to  be  paid  for  by  the  defendants ;  it 
was  put  on  board  by  permission  of  the  defendants  at  the  re- 
quest of  the  ^laintif&,  and  for  their  advantage ;  the  plainlms 
were  at  liberty  to  remove  it  at  theit  pleasure.  If  the  defend- 
ants should  wish  to  acquire  the  right  to  use  it  pernietnently,  it 
was  to  be  made  the  subject  of  a  future  agreement 

If  the  jury  believed  this,  and  certainly  the  defendants'  evidence 
tended  to  prove  it,  and  no  subsequent  contract  was  alleged  or 
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proved,  and  no  offer  by  the  plaintiffk  to  remove  the  machine 
m>m  the  boat,  and  refusal  by  the  defendants  to  allow  it,  either 
alleged  or  proved,  then  the  plaintiffs  made  out  no  case  against 
the  defendants ;  and,  when  asked  by  the  defendants,  it  was  the 
duty  of  the  court  so  to  tell  the  jury,  and  their  refusal  was  an 
error. 

The  court  seem  to  have  been  of  opinion,  that,  notwithstand* 
ing  the  jury  might  believe,  from  the  evidence,  that  the  defend* 
ants  did  not  contract  with  the  plaintiflb  either  for  the  purchase 
or  use  of  the  machine,  and  that  the  same  was  put  on  board 
the  plaintifls'  boat  for  their  own  benefit  and  advantage  with 
the  public ;  yet,  as  the  same  had  been  used  by  the  defendantSi 
and  they  bad  derived  benefit  therefrom,  they  ought  to  pay  for 
it;  and,  if  they  refused  to  do  so,  the  plaintiffs  had  a  right  to 
recover  for  such  use. 

Respecting  the  last  prayer,  the  plaintiffs  in  error  contend  that 
the  court  erred  in  refusing  the  instruction  as  originally  asked 
for,  and  in  giving  the  same  with  said  modification. 

In  the  third  section  of  defendants'  said  charter  it  is  provided 
that  the  affairs  of  the  company  shall  be  conducted  by  four 
directors  and  a  president ;  that  two  directors  and  the  president 
shall  form  a  quorum  for  transacting  all  the  business  of  tha 
company. 

In  the  fifth  section  it  is  provided  -that  the  president  and  d^ 
rectors  shall  have  full  power  to  use,  employ,  and  dispose  of  the 
funds  and  property  of  the  company  for  the  interest  and  benefit 
of  the  stockholders,  and  agreeably  to  the  objects  of  the  said  act 
of  incorporation. 

The  president  of  the  company  has,  as  such,  no  power  to 
bind  the  conipany  by  contract ;  he  may  be  authorized  to  act  as 
the  special  agent  of  the  company  in  some  particular  case,  or 
generally  in  the  performance  of  some  prescribed  duties.  His 
power  as  agent  of  the  company  cannot  be  without  scope  or 
limit  An  act  of  the  board  authorizing  the  president  to  act  as 
universal  agents  with  unlimited  authority  to  act  for,  and  dis^ 
pose  of,  the  property  of  the  company,  would  be  a  violation  of 
the  charter,  and  void. 

K  it  be  assumed  that  Mr.  Gunton  made  with  the  {daintiifii 
the  contract  set  out  in  the  declaration,  he  acted  in  doing  so  as 
the  president  or  agent  of  the  companv,  and  within  some  sup* 
posed  limits.  If  the  act  done  wa»  within  the  scope  of  his  an* 
thority,  the  company  was  bound  by  it  If,  however,  the  act 
done  was  not  within  the  scope  of  his  authority,  then  the  com* 
pany  was  not  bound  by  it. 

It  is  not  contended  that  third  persons  are  to  be  affected  by 
the  private  restrictions  which  a  principal  may  impose  on  his 
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agent ;  it  is  conceded  that,  whenever  an  act  is  within  the  scope 
of  the  agent's  authority,  the  principal  is  bound.  Story  on  the 
Law  of  Agency,  §  127. 

In  the  instruction  which  the  court  refused,  they  were  asked 
to  say  to  the  jury  that,  if  they  believed,  from  the  evidence,  that 
Mr.  Gunton,  in  making  the  said  contract,  did  not  act  within 
the  scope  of  his  authority  as  such  president,  and  that  the  said 
contract  was  never  authorized  or  sanctioned  by  the  board  of 
directors,  then  the  same  was  void  as  respects  the  defendants. 

In*  refusing  this  instruction  the  court  left  the  jurv  to  under- 
stand that  the  contract  was  binding  on  the  defendants ;  not- 
withstanding it  was  not  within  the  scope  of  Mr.  Gunton's 
authority,  as  president,  and  so  agent  of  the  company,  to  make 
it ;  and  the  same  had  never  been  authorized  or  sanctioned  by 
the  board  of  directors. 

This  ruling  on  the  part  of  the  court,  as  the  subsequent  mod- 
ification shows,  had  its  basis  in  an  opinion  held  by  them  that 
the  defendants,  having  had  the  use  of  the  machme,  if  they 
were  benefited  thereby,  were,  at  all  events,  bound  to  pay  for  it 

The  subsequent  granting  of  this  instruction,  with  the  modi- 
fication attached  to  it  by  the  court,  magnified  the  error  of  their 
first  refusal 

The  plain  and  fair  construction  of  the  whole  is  this :  That 
if  the  jury  believe  lifr.  Gunton,  in  making  said  contract,  acted 
beyond  the  scope  of  his  authority,  as  president  of  the  company, 
and  that  the  contract  was  never  authorized  or  sanctioned  by 
the  board  of  directors,  th§  contract  was  voidj  yet  if  he,  being 
the  president  of  the  defendants'  company,  ana  acting  as  their 
general  agent,  did  make  th^  said  contract,  even  if  he  did  ex- 
ceed his  authority,  and  the  plaintiffs,  under  said  contract,  put 
theur  machine  on  the  defendants'  boat,  and  it  was  used  by  the 
defendants,  and  was  beneficial  to  them,  then  the  plaintifn  fuee 
entitled  to  recover  under  the  special  count  in  the  declaration ; 
that  is,  they  are  entitled  to  recover  Tor  the  beneficial  use  on  the 
first  or  special  count  in  the  declaration. 

One  of  the  terms  of  the  contract,  as  set  out  in  the  declara- 
tion, is,  that  the  whole  of  the  value  of  the  savings  which  should 
be  eflFected  by  the  plaintiffs'  machine  over  the  old  throttle  cut- 
off should  be  applied  to  pay  for  the  cost  of  the  machine,  &C., 
and  after  that  three  fourths  of  the  savings  thus  eflected  should 
be  paid  to  the  plaintiff,  and  the  amount  was  to  be  ascertained 
in  a  certain  way. 

The  instructions  given  by  the  court  to  the  jury  do  not  limit 
the  right  of  the  plaintiffs  to  recover  according  to  the  terms  of 
their  alleged  agreement,  but  they  affirm  their  right  to  recover 
if  the  jury  believed  the  machine  was  used,  and  was  beneficial 
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to  the  plaintiffs.  The  ooort  say  they  may  recover  for  the  bene- 
ficial use,  and  that  onder  the  special  contract  The  jury  are 
not  told  that  the  beneficial  use  of  the  plaintiffs'  machine  must, 
in  their  judgment,  exceed  that  of  the  old  throttie  cut-off  It  is 
sufficient,  in  the  judgment  of  the  court,  that  the  defendants  had 
used  the  machine,  and  that  that  use  was  beneficial,  to  authorize 
the  plaintiffs  to  recover  to  the  extent  of  the  value  of  such  use. 

K  the  ruling  of  the  court  had  been,  that,  if  the  jury  believed 
that  Mr.  Gunton  in  making  the  contract  exceeded  his  author- 
ity,  and  therefore  that  the  contract  was  void  as  against  the 
defendants,  in  the  al;>sence  of  any  contract  binding  the  defend- 
ants the  plaintiSs  might  recover  under  the  common  count| 
if  they  believed  the  defendants  used  the  plaintifis'  machinei 
and  it  was  beneficial  to  them,  there  would  have  been  no  error 
in  their  instruction ;-  but  such  is  not  the  ruling  of  the  court 
They  say,  that  if  th^  machine  was  put  on  the  boat  under  the 
special  contract,  and  was  used  by  tne  defendants  and  proved 
beneficial,  the  plaintiSs  may  recover  the  value  of  such  use  on 
the  count  on  that  contract 

The  following  authorities  were  relied  on :  — 

Bank  of  Columbia  v.  Patterson's  Administrator,  7  Crlinchi 
306 ;  Head  and  Amory  v.  Providence  Insurance  Co.,  2  Cranch, 
127 ;  Fleckner  v.  Bank  of  U.  States,  8  Wheat  338 ;  Bank  of 
U«  States  V.  Dandridge,  12  Wheat  64. 

The  counsel  for  the  defendants  in  error,  with  respect  to  the 
admissibility  of  the  evidence,  conceded  that  the  evidence  was 
^ot  admissible  under  the  first  count  in  the  declaration,  and  that 
it  was  not  offered  as  applicable  to  that  count,  but  contended 
that  it  was  clearly  admissible  under  the  second  count  The 
propriety  of  joining  a  count  on  the  special  agreement  with  a 
common  count  cannot  be  doubted.  It  is  the  usual  and  proper 
course.     Arch.  Civ.  PL  174. 

Where  there  is  a  special  agreement,  the  rules  are,  — 
1st  So  long  as  the  contract  is    -eci^tory,  to  declare  special* 
ly ;  when  executed,  and  the  payment  is  to  be  in  money,  the 

feneral  counts  may  be  used.     Streeter  t;.  Horlock,  1  Bing.  34, 
7 ;  Study  v.  Sanders,  5  Barn.  &  Cres.  628 ;  Tuttie  i;.  Mayo, 
7  Johns.  132 ;  Robertson  v.  Lynch,  18  Johns.  451. 

2d.  Where  the  contract  has  been  parUy  performed,  and  has 
been  abandoned  by  mutual  consent,  or  rescinded  by  some  act 
of  defenJTint,  plaintiff  may  use  the  common  counts.  Bobson 
p.  Godfrey,  1  Stark.  275. 

3d.  Where  work  has  been  done  under  a  special  agreement, 
but  not  in  the  time  or  manner  stipulated,  has  been  accepted 
by  and  is  beneficial  to  defendant,  the  common  counts  may  be 
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resorted  to.  Keek's  case,  Bull.  N.  P.  139;  Burit  v.  Miller,  4 
Taunt.  745 ;  Streeter  v.  Horlock,  1  Bins.  34 ;  Jewell  v.  Schroep- 
pel,  4  Cow.  564 ;  Taft  v.  Montague,  14  Mass.  282. 

These  are  general  principles  now  universally  admitted.- 

But  it  is  supposed  the  plaintifTs  were  bound  to  waive  or 
abandon  their  first  count  before  they  could  resort  to  the  com- 
mon count.     Is  this  so  ? 

It  was  contested,  and  they  had  a  right  to  give  evidence  as  to 
both.  They  were  both  good  counts.  It  was  competent  for 
them  to  have  the  verdict  entered  on  whichever  count  they 
pleased,  or  the  court  might  have  instructed  the  jury  at  the  in- 
stance of  either  party.  If  the  contract  had  been  admitted,  the 
case  would  have  been  different  Here  the  whole  matter  was  in 
paiSj  and  the  court  was  right  in  admitting  the  evidence. 

As  to  the  first  prayer. 

The  rules  already  presented  furnish  a  conclusive  answer  to 
this.  If  the  machine  was  placed  on  the  boat  under  the  agree- 
ment assumed  by  this  prayer,  it  is  still  quite  clear  the  plaintifb 
were  entitled  to  compensation  for  the  time  it  was  used  by  the 
defendants,  if  it  was  beneficial  to  them,  although  they  should 
not  have  agreed  on  the  terms. 

It  proceeds  on  the  hypothesis,  that  the  plaintiffs  would  place 
the  machine  on  the  boat  at  their  own  expense,  and  for  their 
own  benefit ;  and  if,  on  trial,  it  should  be  approved  of  by  the 
defendants,  and  they  should  desire  to  purchase  it,  the  terms  of 
such  purchase  should  be  afterwards  determined  on  between 
the  parties ;  but  if  it  should  not  be  approved,  or  the  terms  pro- 
posed by  said  Cook  for  the  use  of  the  sarae  should  be  such 
that  defendants  could  not  accede  thereto,  plaintiffs  should  re- 
move it  at  their  own  expense,  and  replace  che  boat  in  as  good 
condition  as  before.  This  is,  however,  but  a  partial  statement 
of  the  evidence.  It  was  approved  of.  The  defendants  con- 
ferred with  Cook  about  the  price,  and  he  said  they  should  have 
the  use  of  the  machine  on  as  favorable  terms  as  the  same  had 
been  disposed  of  to  the  Augusta,  or  any  other  steamboat ;  but 
he  did  not  state  what  those  terms  were. 

The  Augusta  was  a  boat  running  in  the  same  waters ;  the 
Oscebla  was  another.  The  means  of  ascertaining  the  price 
were  within  the  reach  of  defendants.  The  defendants  under- 
stood this  to  be  a  distinct  and  binding  offer.  They  did  not 
reject  it ;  but  continued  to  use  the  mr»cbine  after  these  tenns 
were  proposed. 

It  was  a  contract  of  sale  or  use.  The  plaintiffs  had  done 
their  part,  executed  the  contract,  and  the  payment  was  to  be 
made  in  money.  They  might  resort  to  the  common  count. 
See  cases  under  the  first  rule  above.     They  gave  evidence  to 
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show  the  tenns  on  which  the  Osceola  had  it  This  was  the 
measure  of  the  sum  which  they  could  recover  on  the  common 
count  It  was  competent  for  defendants  to  have  proved  that 
the  terms  with  the  Augusta  were  more  favorable  if  they  had 
chosen  to  do  so.  But  the  court  was  asked  to  say  they  could 
not  recover  at  all  in  this  action,  rejecting  the  second  count  al- 
together. 

As  to  the  fourth  exception. 

The  instruction  assumes  that  the  defendants'  president  must 
have  been  authorized  by  a  board  or  quorum  of  tne  directors,  or 
his  act  sanctioned  and  approved  by  such  board  or  quorum,  to 
make  it  binding  on  the  company. 

It  admits  the  making  ot  the  contract  It  was  a  contract 
eminently  beneficial  to  the  company,  saving  more  than  one 
third  of  the  fuel.  It  was  made  by  the  general  agent  of  the 
company  in  the  ordinary  discharge  of  his  duties.  They  were 
bound  to  know  its  terms.  If  they  chose  to  avail  themselves  of 
the  benefits  without  inquiring  into  those  terms,  or  if  they  be- 
lieved, from  the  report  of  their  said  agent,  that  be  had  made  a 
different  contract,  they  are  still  bound  by  the  contract  which  he 
did  make.  Bank  of  Columbia  v.  Patterson's  Adm.,  7  Cranch, 
299 ;  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat  326 ; 
Fleckner  v.  Bank  of  U.  States,  8  Wheat  338;  Bank  of  U. 
States  V.  Dandridge,  12  Wheat  64;  Bank  of  Metropolis  v. 
Guttschlick,  14  Pet  27. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
Sickles  and  Cook,  plaintiffs  below,  filed  their  declaration  in 
assumpsit,  containing  two  counts. 

The  first  sets  forth  a  parol  contract  made  with  William  Gun- 
ton,  president  of  the  steamboat  company  and  general  agent 
thereof,  in  which  it  was  agreed  that  the  plaintiflb  should  con- 
struct and  place  on  board  the  steamboat  Columbia  a  certain 
machine  invented  hy  Sickles,  called  a  '^  cut-off,"  at  their  own 
cost ;  that  the  machine  should  be  tried,  and,  if  it  was  found  to 
produce  any  saving  of  fuel,  that  the  cost  of  putting  it  in  oper- 
ation, not  exceeding  two  hundred  and  fifty  dollars,  should  be 
first  paid  out  of  the  savings  of  fuel  effected  by  the  machine ; 
that  the  machine  should  be  used  by  the  defendants  during  the 
continuance  of  the  patent,  if  the  boat  should  last  so  long ;  and 
after  paying  for  its  erection,  the  savings  caused  thereby  in  the 
consumption  of  fuel  should  be  divided  between  the  plaintifis 
and  defendants  in  the  proportion  of  one  fourth  to  defendants 
and  three  fourths  to  pleLintiffs.  The  mode  of  ascertaining  the 
amount  of  saving  is  specially  set  forth, — and  the  plaintiib 
aver  that  they  erected  their  cut-off.  on  said  steamboat  at  the 
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cost  of  $  242,  on  the  9th  of  November,  1844,  and*  that  it  was 
afterwards  ascertained  in  the  mode  aflpreed  upon,  that  the  sav- 
ing of  fael  caused  by  using  plainti^'  cut-off  exceeded  that 
of  the  "  throttle  cut-off,"  before  used  by  defendants,  by  34fH 
per  cent ;  and  that  the  amount  saved  over  sind  above  the  price 
of  erection  when  this  suit  was  brought  was  $  2,500.  For  the 
amount  of  the  $  242,  and  three  fourths  of  the  latter  sum,  this 
suit  is  brought. 

There  is  a  second  count,  for  putting  the  machine  on  the  boat 
at  request  of  defendants,  with  a  quantum  meruU. 

On  the  trial  of  .the  cause  below,  evidence  was  given  tending 
to  prove  the  special  contract  as  laid  in  the  first  count,  and  that 
the  experiment  to  test  the  value  had  been  made  in  the  manner 
agreea  upon,  with  the  result  as'  stated  in  the  declaration. 
The  plaintiffs  then  offered  to  show  experiments  made  b^  prac- 
tical engineers  on  other  boats,  and  the  result  thereof,  with  the 
opinion  of  the  said  engineers  as  to  the  value  of  their  cut-off 
This  evidence  was  objected  to,  and  its  admission  is  the  subject 
of  the  first  bill  of  exceptions,  sealed  at  request  of  defendants* 

The  objection  to  this  evidence  is,  that  the  mode  of  ascertain- 
ing the  value  of  plaintiffs'  cut-off  is  specially  stated  in  the  decla- 
ration, and  no  other  could  be  resorted  to.  But  we  think  that, 
even  if  there  were  no  other  count  in  the  declaration  than  that 
on  the  special  contract,  this  objection  cannot  be  sustained. 
The  plaintifis  had  given  in  evidence  the  experiment  made  in 
pursuance  of  their  alleged  agreement,  and  as  this  testimony 
tended  only  to  corroborate  it,  and  not  to  contradict  it,  or  en- 
large the  claim  of  the  plaintiffs  bevond  that  ascertained  by  the 
experiment  made  by  the  parties,  it  cannot  be  said  to  be  irrel- 
evant or  incompetent ;  at  most,  it  could  only  be  said  to  be 
superfluous.  But  assuming  that  it  was  irrelevant  on  the  first 
count,  it  is  clearly  not  so  as  regards  the  common  count  on  a 
qiuirUum  meruit.  The  plaintiffs  had  an  undoubted  right  to  give 
evidence  which  might  enable  them  to  recover  on  the  latter  count, 
in  case  the  defendants  should  succeed  in  establishing  their  plea 
of  non-assumpsit  as  to  the  first  In  this  view  of  the  case,  the 
competency  and  relevancy  of  the  testimony  cannot  be  doubted. 

To  support  the  issue  on  their  part,  the  defendants  then  called 
William  Gunton,  the  late  president  of  the  company,  who  wholly 
denied  that  he  made  sucn  a  contract  as  that  declared  on  by 
plaintifis,  and  stated  that  plaintiffs  expressed  to  him  a  desire 
to  bring  their  "cut-off"  to  the  favorable  notice  of  the  govern- 
ment, with  a  view  of  introducing  it  on  board  the  national  steam- 
ships. That  he  gave  them  leave  to  erect  their  machine  on  the 
boat  at  their  own  expense,  and  agreed  that,  if,  on  trial,  the 
machine  should  be  approved  by  the  defendants,  they  would 
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ptirchase  it,  on  terms  to  be  afterwards  agreed  upon;  but  if 
not  approved,  or  the  terms  of  purchase  offered  by  plaintiffs 
should  be  sudi  as  defendants  would  not  accept,  then  plsdntiffs 
should  have  leave  to  take  off  their  machine  at  their  own  ex- 
pense. That  afterwards,  when  the  plaintifis'  terms  were  asked, 
they  said  defendants  should  have  the  machine  on  the  same 
terms  as  the  steamboat  Augusta  and  other  boats,  but  would 
not  then  or  at  any  other  time  state  definitely  what  those  terms 
were,  or  what  price  the  Augusta  had  given,  or  the  plaintiffs 
would  be  willing  to  take,  so  that  it  could  be  laid  before  the 
company  for  their  approval.  That  defendants  had  never  re- 
fused permission  to  plaintiff)  to  take  away  the  machine  from 
the  boat,  if  they  so  desired  to  do.  Certain  letters  were  also 
given  in  evidence,  the  c  ontents  of  which  it  is  not  necessarv  to 
state  in  order  to  understand  the  instructions  given  to  the  jury 
which  are  now  the  subject  of  exception. 

Four  several  bills  of  exception  have  been  taken  to  the  refusal 
of  the  court  to  give  four  items  of  instruction  to  the  jury.  Two 
of  these  only  are  relied  on  here.  The  first  may  be  brieny  stated 
thus: — That  if  the  jury  believed  the  testimony  of  William 
Gunton,  and  that  the  contract  between  the  parties  was  such  as 
he  stated,  defendants  were  entitled  to  a  verdict.  This  instruc- 
tion was  refused  by  a  divided  court. 

We  are  of  opinion  that  the  defendants  were  clearly  entitled 
to  have  this  instruction  given  to  the  jury,  as  the  testimony,  if 
believed  by  them,  fully  supported  the  defendants'  plea,  and 
showed  that  the  plaintiffs  were  not  entitled  to  recover  on  either 
count  in  their  declaration.  They  could  not  recover  on  the  first 
count,  for  this  testimony  showed  that  there  was  no  such  con- 
tract between  the  parties  as  that  set  forth  in  it ;  nor  on  the 
count  on  a  quantum  meruiiy  for  the  use  of  the  machine,  for 
that  would  be  a  repudiation  of  the  contract  as  proved.  If  the 
plaintiffs  put  their  machine  on  board  of  defendants'  boat  for 
the  purpose  of  experiment,  on  an  agreement  that  defendants 
should  pay  for  it  if  on  trial  they  approved  it,  and  were  willing 
to  give  the  price  asked,  otherwise  the  plaintiffs  should  have 
leave  to  take  it  away,  —  it  certainly  needs  no  argument  to 
show,  that,  without  stating  their  terms,  or  offering  to  fulfil  their 
contract  by  a  sale  of  the  machine,  the  plaintiffs  cannot  repudi- 
ate it  and  sue  for  the  use  of  the  machine.  This  would  be  a 
palpable  fraud  on  the  defendants. 

The  only  other  exception  urged  to  the  charge  of  the  court 
below  is  in  the  answer  given  by  the  court  to  the  fourth  in- 
struction prayed ;  which  is  as  follows :  — 

"  If,  from  the  evidence,  the  jury  shall  find  that  William  Gun- 
ton,  the  president  of  the  defendants'  company,  and  acting  as 
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their  general  agent,  made  with  the  plaintifib  the  contract  set  ont 
in  the  first  coant  of  the  said  declaration,  and  that  the  plaintiffs, 
under  the  said  contract,  put  the  said  machine  on  the  defend- 
ants' boat,  and  the  same  was  used  by  the  defendants  at  the 
time  and  times  mentioned  in  the  said  count,  and  that  the  same 
wieis  beneficial  to  the  defendants,  then  the  plaintiffs  are  entitled 
to  recover  on  the  said  first  count,  notwithstanding  the  jury  shall 
find  that  the  terms  of  the  said  contract  were  not  communicated 
to  the  defendants,  and  the  said  William  Gunton  reported  to 
the  said  defendants  a  different  contract." 

We  find  no  fault  with  this  instraction,  so  far  as  it  states  the 
liability  of  defendants  for  the  acts  of  Gunton  as  their  general 
agent,  whether  he  reported  his  agreement  to  the  defendants  or 
not»  If  he  was  their  general  agent,  and  had  power  to  make 
such  contract,  his  failure  to  communicate  it  to  his  principals 
cannot  affect  the  case.  But  we  are  of  opinion,  that  the  court 
erred  in  stating  that  the  plaintiffs  had  a  right  to  recover  on 
their  special  county  if  the  machine  was  useful  to  the  defend- 
ants, without  regarding  the  stipulations  of  said  contract  as  laid 
and  proved,  and  the  fact  that  the  plaintiffs  had  refused  to  re- 
scind it,  and  had  expressed  their  determination  to  adhere  to  it 
and  ^^  to  bring  an  action  everf/  week  to  recover  the  amount  of 
saving  on  the  terms  of  the  contract" 

If  tiie  plaintiffs  had  complied  with  the  request  of  the  presi- 
dent of  the  company,  in  a  letter  addressed  to  them  on  the  14th 
of  April,  1841,  after  the  dispute  about  the  nature  of  the  con- 
tract had  arisen,  and  taken  their  cut-off"  from  the  boat,  and  thus 
put  an  end  to  the  contract,  the  instructions  given  by  the  court 
would  have  been  undoubtedly  correct  But  as  the  record 
shows  that  the  plaintiffs  have  refused  to  annul  the  contract,  a 
very  important  question  arises,  —  whether  this  action  and  five 
hundred  others,  which  the  plaintiffs  have  expressed  their  deter- 
mination to  continue  to  institute,  can  be  supported  on  this  one 
contract  By  the  contract  as  proved  and  declared  on,  the  de- 
fendants, after  the  machine  has  been  erected  6n  their  boat,  are 
to  continue  to  use  it  "during  the  continuance  of  the  patent," 
if  the  boat  should  last  so  long.  The  compensation  to  be  paid 
by  the  defendants  is  to  be  measured  by  the  amount  of  saving 
of  fuel  which  the  machine  shall  effect  The  mode  of  ascer- 
taining this  saving  is  pointed  out,  and  the  ratio  in  which  it  is 
to  be  divided.  The  first  $  250  saved  are  all  to  go  to  the  plain- 
tiffs, and  three  fourths  of  all  the  balance.  But  the  c  ntract 
is  wholly  silent  as  to  the  time  when  any  account  shall  be  ren- 
dered or  payments  made.  The  defendants  have  not  agreed  to 
pay  by  the  trip,  or  settie  their  account  every  day,  or  weeK,  or 
year ;  or  at  the  end  of  27|  weeks,  the  time  for  which  this  suit  is 
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instituted.  The  agreement  on  the  part  of  the  plaintiffs  is,  that 
the  defendants  shall  use  their  machine  for  a  certain  time,  in 
consideration  of  which  defendants  are  to  pay  a  certain  sum  of 
money.  It  is  true,  the  exact  sum  is  not  stated ;  but  the  mode 
of  rendering  it  certain  is  fully  set  forth.  It  is  one  entire  con- 
tract, which  cannot  be  divided  into  a  thousand,  as  the  plaintiffs 
imagine.  If  the  defendants  had  agreed  to  pay  by  instalments 
at  the  end  of  every  week,  or  twenty-seven  weeks,  doubtless  the 
plaintiffs  could  have  sustained  an  action  for  the  breach  of  each 
promise,  as  the  breaches  successively  occurred.  But  it  is  a  well- 
settled  principle  of  law,  that,  "  unless  there  be  some  express  stip- 
ulation to  the  contrary,  whenever  an  entire  sum  is  to  be  paid 
for  the  entire  work,  the  performance  or  service  is  a  condition 
precedent ;  being  one  consideration  and  one  debt,  it  cannot  be 
divided."  It  was  error,  therefore,  to  instruct  the  jur^  that  the 
plaintiffs  were  entitled  to  recover  on  the  first  count,  if  their  ma- 
chine was  used  by  the  defendants,  and  was  beneficial  to  them, 
without  regard  to  the  fact  of  the  rescission,  or  continuance,  or 
fulfilment,  of  the  contract  on  the  part  of  the  plaintiffs. 

Whether,  if  there  had  been  a  count  in  the  declaration  for  the 
$  242,  and  the  jury  had  believed  that  the  defendants  had  agreed 
to  pay  it  as  soon  as  it  was  earned,  the  plaintiffs  might  not  re- 
cover to  that  amount,  or  whether  such  a  .construction  could  be 
put  on  the  contract  as  proved,  are  questions  not  before  us,  and 
on  which  we  therefore  give  no  opinion. 

The  judgment  of  the  Circuit  CJourt  must,  therefore,  be  re- 
versed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of^the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  tMs- 
trict  of  Columbia,  holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby,  reversed,  with  costs,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  direc- 
tions to  award  a  venire  facias  de  novo. 
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T^  United  States,  Plaintiffs  in  eeror,  v.  Jehiel  Brooks  and 

OTHEES,  Defendants. 

A  Bopplementary  article  to  a  treaty  between  the  United  States  and  the  Caddo  In- 
dians, providing  that  certain  persons  **  shall  have  their  right  to  the  said  foar  leaenes 
of  land  reserved  for  them  and  their  heirs  and  assigns  for  ever.  The  said  lands  to 
be  taken  out  of  the  lands  ceded  to  the  United  States  by  the  said  Caddo  nation  of 
Indians,  as  expressed  in  the  treaty  to  which  these  articles  are  snpplementary.  And 
the  fonr  leagues  of  land  shall  be  laid  oiT,"  &c.,  —  gave  to  Uie  resenrees  a  fee  sim- 
ple to  all  the  rights  which  the  Caddoes  had  in  those  lands,  as  fully  as  any  patent 
from  the  government  conld  make  one.  Nothing  former  was  contemplate  oy  the 
treaty  to  perfect  the  title. 

This  case  was  bronght  up,  by  writ  of  eixor,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

The  facts  are  very  fully  set  forth  in  the  opinion  of  the  court| 
to  which  the  reader  is  referred. 

It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for  the 
United  States,  and  Mr.  Walker^  for  the  defendants. 

Mr.  Crittenden  made  the  following  points :  — 

L  That  the  first  supplementary  article  of  the  treaty  does  not 
make  a  grant  or  reservation  in  favor  of  the  Grappes  of  four 
leagues  of  land,  but  the  true  meaning  and  import  is  simply 
that  the  Grappes  shall  have  their  rights  whatever  it  may  be,  to 
the  four  leagues  of  land  stated  as  being  reserved  to  them  in 
1801,  in  the  preamble.;  and  there  was,  therefore,  error  in  the 
refusal  of  the  court  to  give  the  first  instruction  prayed  for. 

This,  it  is  contended,  is  the  true  construction.  The  language 
of  the  second  supplementary  article,  relating  to  the  donation  to 
Edwards,  is  very  different  in  its  terms,  and  imports  a  present 
grant.  "  There  shall  be  reserved  to  Larkin  Edwards,  &c.,  one 
section  of  land." 

II.  That  the  recital  of  the  reservation  to  the  Grappes,  in 
1801  does  not  relieve  the  defendants  from  producing  the  pri- 
mordial title  on  which  they  must  rely,  and  the  court,  therefore, 
erred  in  refusing  to  give  the  pccond  instruction  prayed  for,  and 
in  charging  as  it  did  on  this  point  under  the  second  head  of  the 
charge  as  given. 

The  law  of  Louisiana,  borrowed  fraiti  the  civil  law,  is 
against  the  court  below.  The  2251st  article  of  the  Code  de- 
clares that  ^^  recognitive  acts  do  not  dispense  with  the  exhibi- 
tion of  the  primordial  title,  unless  its  tenor  be  there  specially 
set  forth."  in  this  case  its  tenor  is  not  set  forth,  and  the  pri- 
mordial title  must  therefore  be  produced.  The  recognitive  act 
is  no  proof  of  the  contents  of  the  primordial,  even  when  the 
latter  is  fully  set  forth,  unless  it  also  be  shown  that  the  latter 
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is  lost  1  Evans's  Pothier,  §§  742, 743,  p.  443 ;  Brooks  v.  Norris, 
6  Rob.  181. 

Bat  had  the  Spanish  authorities  in  1801  any  power  to  au- 
thorize and  sanction  the  reservation  ?  That  they  had  no  such 
power  has  been  decided  many  times  in  this  court,  in- the  case 
of  the  Perdido  boundary.  The  country  embraced  within  the 
limits  of  Louisiana,  west  of  the  Mississippi,  stretched  far  be- 
yond even  the  Sabine,  and  it  was  not  until  the  treaty  with 
Spain  of  1819,  that  the  United  States  relinquished  their  claim 
to  it,  and  ceded  what  lay  west  of  that  river  to  Spain.  The 
United  States  claimed  it  from  the  first  In  the  act  of  20th 
February,  1811  (2  Stat  at  Large,  641),  to  authorize  the  people 
of  the  Territory  of  Orleans  to  form  a  State  government,  the  Sa- 
bine is  declared  to  be  the  western  boundary  of  the  new  State. 
Besides,  it  is  to  be  remembered,  that  the  fourteenth  section  of 
the  act  of  26th  March,  1804  (2  Stat  at  Large,  287),  declares 
that  all  grants,  and  every  act  and  proceeding  subsequent  to 
the  treaty  of  St  Ildefonso,  of  whatsoever  nature,  towards  the 
obtaining  of  any  gmnt,  title,  or  claim  to  land  in  Louisiana, 
under  whatsoever  authority  transacted  or  presented,  shall  be 
null  and  void. 

In  addition  to  all  this,  it  may  here  be  mentioned  that  the 
Caddoes  themselves  never  claimed  Rush  Island,  or  ever  used  it 
in  any  way.  It  was  occupied  by  whites,  and  was  never  in- 
tended by  the  Caddoes  to  be  included  in  the  treaty  or  given 
to /the  Grappes. 

III.  That  by  the  law  of  Spain. the  Caddo  Indians  had  no 
primitive  title  to  any  land,  and  had  no  power  to  alienate  with- 
out consent  of  the  Spanish  authorities ;  and  these  authorities 
at  Natchitoches  had  no  right  to  sanction  the  donation  men- 
tioned in  the  preamble  and  supplementary  article.  Mitchel 
et  al.  V.  The  United  States,  9  Pet  714.  The  Spanish  officers 
at  Natchitoches  had  no  control  over  the  Caddoes,  the  territory 
they  inhabited  being  within  the  jurisdiction  of  the  post  of  Na- 
cogdoches. See  2  Martin's  History  of  Louisiana,  202, 203, 261, 
262 ;  see  also  House  Doc.  No.  49, 1st  Session,  24th  Congress. 

IV.  That  there  was  error  in  the  court  refusing  to  give  the 
fourth  instruction  prayed  for,  because  the  matters  therein  men- 
tioned, were  part  of  the  history  and  public  archives  of  the 
country,  on  which  it  was  the  duty  of  the  court  to  inform  the 
jury.'    See  the  state  papers  above  referred  to. 

V.  That  the  court  erred  in  refusing  to  give  the  fifth  instruc- 
tion prayed  for,  and  in  charging  as  in  the  third  point  of  the 
charge  given. 

VI.  That  if  there  is  no  title  in  Brooks,  there  can  be  none  in 
the  purchasers  under  him 
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VIL  That  the  court  erred  in  not  admitting  as  evidence  in  the 
cause  the  letter  of  General  Cass  to  Mr.  Ghurland,  of  the  17th-of 
March,  1836,  and  the  memorial  of  the  Caddoes  to  the  Senate 
of  the  United  States,  of  the  19th  of  September,  1837,  and  the 
report  of  the  House  and  depositions  therein,  and  in  the  case 
of  Brooks  V.  Norris ;  and  in  admitting  copies  of  the  affidavits 
of  David,  Trichel,  and  D'Ortlont 

Mr.  WaUeet^s  points  were  as  follows: — 

1.  Defendants'  title  rests  upon  a  grant  by  treaty  to  the 
Grappes,  a  bona  fide  sale  by  them  to  Jehiel  Brooks,  and  a  band 
fide  sale  of  part  of  the  land  by  him  to  the  other  d(  fendants. 

.The  treaty  of  1st  July,  1835,  being  ratified  and  con  irmed  by 
the  President  and  Senate,  becomes  the  supreme  law,  and  can- 
not be  set  aside  by  the  courts,  on  any  ground  whatever,  not 
even  upon  an  allegation  of  fraud.  Const  U.  S.,  art  6,  §  2 ; 
Story  on  Const,  6^,  686 ;  Foster  &  Elam  v.  Neilson,  2  Peters, 
254,  306,  307 ;  6  Peters,  711,  738 ;  3  Petei^'s  Digest,  654,  655, 
Nos.  1, 4, 6, 8, 11,  and  12 ;  1  Kent,  286, 287 ;  6  Cranch,  136, 139. 

2.  The  boundaries  of  the  Indian  lands  ceded  to  the  United 
States  by  the  treaty  are  fixed  therein,  and  cannot  now  be  dis- 
pnted  by  either  party  thereto,  nor  can  they  be  altered  but  by 
the  consent  of  both  parties ;  the  right  of  the  Indians  to  the 
lands  ceded  is  admitted  by  the  treaty,  and  by  the  general 
policy  of  the  government  in  treating  with  them.  Story  on 
Const,  379  et  seq.,  §§  532, 535 ;  12  Peters,  516, 725 ;  14  Peters, 
13, 14. 

3.  The  boundaries  cannot  be  varied  by  parol  proof,  because,— 
1st  The  United  States  are  parties  to  the  treaty,  w^ich  is 

in  writing,  and  cannot  be  varied  or  contmdicted  by  them. 
2  Peters's  Digest,  234  et  seq.,  Nos.  898,  903,  904,  909,  921, 
922,  933. 

2d.  The  treaty  is  part  of  the  supreme  law  of  the  land,  and 
cannot  be  varied  or  contradicted  by  parol  proof.  2  Peters's  Dl« 
gest,  153,  No.  35 ;  161,  No.  128 ;  172,  No.  238. 

4.  The  treaty,  by  its  terms,  declared  that  the  Caddo  Indians 
had  previously  donated  the  lands  in  dispute  to  the  Grappes, 
the  defendants'  vendors,  and  confirmed  that  donation  to  them ; 
which  treaty  having,  the  force  of  a  law,  it  is  equal  in  dignity 
and  eflect  to  a  complete  ^-^ant  by  the  United  States,  and  they 
cannot  go  beyond  that  gran,t  9  Pet  746 ;  Johnson  v.  Mcin- 
tosh, 8  Wheat  571 ;  6  Peters,  342;. 2  Howard,  344. 

5.  The  motives  that  induced  the  President  and  Senate  to 
ratify  the  treaty  containing  this  grant,  or  the  reasons,  if  any, 
that  should  have  influenced  them  to  reject  that  part  of  the 
treaty,  are  not  proper  subjects  of  inquiry  in  any  court,  but  all 
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such  acts  must  be  received  as  conclusive  on  all  subjects  within 
the  scope  of  their  power.  6  Cranch,  129, 131 ;  Story  on  Gk^nst. 
667. 

6.  Congress  cannot,  by  legislation  in  any  form,  divest  a  citi- 
zen of  rights  acquired  under  a  treaty,  or  previous  act  of  Con- 
gress.   6  Crancb,  132,  133, 135. 

7.  Brooks  is  a  bond  fide  purchaser  from  the  Grappes,  who 
acquired  a  good  legal  title  under  the  treaty,  which  title  cannot 
be  questioned  by  the  grantors  of  his  venaors.  6  Cranch,  133, 
134 ;  Story  on  Const  567. 

8.  Fraud  cannot  be  charged  on  Brooks,  as  United  Statea 
commissioner,  in  negotiating  the  treaty,  without  charging  the 
same  on  the  President  and  Senate,  for  he  was  their  agent,  and 
they  made  his  act  their  own  by  their  confirmation  of  the  treaty. 
Story  on  Const  557. 

9.  Congress  have  not  authorized  the  inquiry  o{  fraud  to  be 
made,  but  expunged  it  from  the  House  resolutions,  38.  Reso- 
lution of  Congress,  30th  August,-  1842  (5  Stat  at  Large, 
684). 

10.  The  fact  of  Brooks  having  been  commissioner  to  nego- 
tiate the  treaty  did  not  disqualify  him  from  purchasing  lone 
afterwards,  and  when  his  functions  had  ceased,  land  reserved 
in  said  treaty,  and  such  purchase  is  no  evidence  of  fraud  in 
negotiating  the  treaty.  2  Peters's  Digest,  357 ;  3  Wash.  C.  C. 
R.  556  et  seq. 

11.  The  question  of  fraud  was,  however,  submitted  by  the 
court  to  the  jury,  and  decided  in  favor  of  the  defendants,  as 
appears  by  the  record. 

12.  Report  of  commissioners,  Doc.  1035,  and  record  of  Brooks 
V.  Norris,  not  admissible.  Ist  The  depositions  not  taken  in 
any  suit  nor  in  any  issue  joined  before  any  judicial  tribunal, 
nor  any  other  tribunal  having  power  to  try  or  decide  title  to 
property.  1  Phil.  Ev.  14  (and  note  42),  378,  394,  and  395 ; 
Const  U.  S.,  art  1,  §  1 ;  art  2,  §  1 ;  art  3,  §  1  and  2 ;  2  Pe- 
ters^s  Digest^  164,  No.  153.  2d.  Consent  to  read  the  testi- 
mony in  Brooks  t;.  Norris  does  not  bind  the  parties  to  admit 
the  testimony  in  this  suit,  which  is  between  diflerent  partieSi 
both  plaintifi'  and  defendants.  10  Martin,  91,  92;  6  Peters^ 
340,  341 ;  2  Peters's  Digest,  229,  No.  837 ;  Ibid.  230,  No.  850. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 
This  is  another  chapter  in  our  dealings  with  Indians,  and  it 
illustrates  our  character  and  theirs  in  such  transactions.  The 
case  will  be  better  understood  from  its  history,  than  by  the 
discussion  of  points  which  it  suggc'sts.  After  the  narrative^ 
our  conclusion  will.be  brief. 
VOL.  X.  38 
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The  case  is  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

It  was  a  petition  filed  by  the  United  States  in  consequence 
of  the  passage  of  the  following  joint  resolution  of  botl^  houses 
of  Congress,  on  the  30th  of  August,  1842:  — 

^^  Resolved^  tt^jThdit  the  District  Attorney  of  the  United 
States  for  the  Western  District  of  Louisiana  be,  and  is  hereby, 
directed  to  institute  such  legal  proceedings  in  the  proper  court 
as  may  be  necessary  to  vindicate  the  rifi^ht  of  the  United 
States  to  Rush  Island,  which  is  alleged  to  have  been  improp- 
erly included  in  the  limits  of  the  lands  ceded  by  the  Cadqo 
Indians  to  the  United  States,  by  the  treaty  of  the  1st  July, 
1835,  and  reserved  by  said  treaty  in  favor  of  certain  persons 
by  the  name  of  Grappe.^  (5  Stat  at  Large,  584). 
'  The  facts  in  the  case  were  these. 

On  the  38th  of  January,  1835,  the  President  of  the  United 
States  received  the  following  letter  from  the  Caddo  Indians :  «- 

^  To  his  Excellency  the  President  of  the  United  States. 

^  The  memorial  of  the  undersigned,  chiefs  and  head  men  of 
the  Caddo  nation  of  Indians,  humbly  represents :  — 

'<  That  they  are  now  the  same  nation  of  people  they  were, 
and  inhabit  the  same  country  and  villages  they  aid,  when  first 
invited  to  hold  council  with  their  new  brothers,  the  American^ 
thirty  years  (sixty  Caddo  years)  ago ;  and  our  traditions  inform 
us  that  our  villages  have  been  established  where  they  now 
stand  ever  since  the  first  Caddo  was  created,  before  the  Ameri- 
cans owned  Louisiana.  The  French,  and  afterwards  the  Span- 
iards, always  treated  us  as  friends  and  brothers.  No  white 
man  ever  settled  on  our  lands,  and  we  were  assured  they  never 
should.  We  were  told  the  same  things  by  the  Americans  in 
our  first  council  at  Natchitoches,  and  that  we  could  not  sell 
our  lands  to  any  body  but  our  great  father  the  President  Our 
two  last  agents,  Captain  Grey  and  Colond  Brooks,  have  driven 
a  great  many  bad  white  people  off  from  our  lands ;  but  n<^w 
our  last-named  agent  tells  us  that  he  is  no  longer  our  agent, 
and  that  we  no  longer  have  a  gunsmith  or  blacksmith,  and 
says  he  does  not  know  what  will  be  done  with  us  or  for  us. 

"  This  heavy  news  has  put  us  in  great  trouble.  We  have 
held  a  great  council,  and  nnally  come  to  the  sorrowful  resolu- 
tion of  offering  all  our  lands  to  you,  which  lie  within  the  boun- 
dary of  the  United  States,  for  sale,  at  such  price  as  we  can 
agree  on  in  council  one  with  the  other.  These  lands  are 
bounded  on  one  side  by  the  Red  River,  on  another  side  by 
Bayou  Pascagoula,  Bayou  and  Lake  Wallace,  and  the  Bayou 
Cypress ;  and  on  the  other  side  by  Texas. 
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"  We  have  never  consented  to  any  reservation  but  one,  to  be 
taken  out  of  these  lands,  and  that  was  made  a  great  many 

^ears  ago.  The  Caddo  nation  then  gave  to  their  greatest  and 
est  friend,  called  by  them  Toaline,  but  known  to  all  the 
white  people  by  the  name  of  Francois  Grappe,  and  to  his 
three  sons  then  born,  one  league  of  land  ea«h,  which  was  to 
be  laid  off,  commencing  at  the  lowest  corner  of  our  lands  on 
the  Red  River,  (as  above  described,)  and  running  up  the  river 
four  leagues,  and  one  league  from  that  line  back,  so  as  to  make 
four  leagues  of  land.  We  went  with  our  friend  and  brother 
Touline  (otherwise  Grappe)  before  the  Spanish  authority,  and 
saw  it  put  down  in  writing,  and  gave  our  consent  in  writing, 
and  the  Spanish  authority  ratified  our  aSi  in  writing.  But, 
before  the  Americans  came,  our  brothers  house  was  burned, 
and  the  writings  we  have  mentioned  were  consumed  in  it. 
Touline  (otherwise  Grappe)  was  a  half-blood  Caddo  ;  his 
father  was  a  Frenchman,  and  had  done  good  things  for  his 
son  when  a  boy.  When  he  grew  to  be  a  man,  he  returned 
among  us,  and  continued  near  to  us  till  he  died.  He  was  al- 
ways our  greatest  counsellor  for  good.  He  was  our  French, 
Spanish,  and  American  interpreter,  for  a  great  many  years ;  our 
brother  now  is  dead,  but  his  sons  live. 

'<  We,  therefore,  the  chiefs  and  head  men  of  the  Caddo  na- 
tion, pray  that  the  United  States  will  guarantee  to  the  sons 
now  living  of  our  good  brother,  deceased,  Touline  (otherwise 
Grappe),  the  whole  of  our  original  gift,  —  four  leagues  to  him 
and  to  them ;  and  your  memorialists  jfurther  pray,  that  your 
Excellency  will  take  speedv  measures  to  treat  with  us /or  the 
purchase  of  the  residue  of  our  lands,  as  above  described,  so 
that  we  may  obtain  some  relief  from  our  pressing  necessities ; 
and  your  memorialists,  as  in  duty  bound,  will  ever  pray,"  &c 

This  letter  was  signed  by  twenty-four  chiefs. 
Upon  the  back  of  this  memorial,  the  President  made  the 
following  indorsement. 

"  The  President  incloses  to  the  Secretary  of  War  the  memo- 
rial of  the  Caddo  chiefs,  for  his  considerat'ou,  whether  it  will 
not  be  proper  to  appoint  a  commissioner,  to  obtain  a  complete 
cession  of  their  lands  to  the  United  States.  There  will  be 
about  half  a  million  of  acres,  it  is  supposed.  Care  must  be 
taken  in  the  instructions  that  no  reservations  shall  be  made  in 
the  treaty ;  and,  if  the  request  [for  one  of  their  friends]  in  the 
memorial  be  adopted  at  all,  it  must  be  in  a  schedule,  which 
may  be  confirmed  or  rejected  by  the  Senate,  without  injury 
to  the  treaty. 

"  January  28/A,  1835. 
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"  P.  S.  Will  it  not  be  well  to  ask  an  appropriation  to  cover 
this  expense  ?  A*  J," 

On  the  30th  of  May,  1835,  Jehiel  Brooks,  the  Indian  agent, 
commenced  a  negotiation  with  the  Caddo  Indians  for  the 
cession  of  their  land,  which  continued  until  the  1st  of  July, 
when  the  following  treaty  was  made,  which  was  ratified  by 
the  Senate  on  the  26th  of  January,  1836,  and  proclaimed  by  the 
President  on  the  2d  of  February,  1836. 

"  Andrew  Jackson,  President  of  the  United  States  of  America, 
to  all  and  singular  to  whom  these  presents  shall  come, 
greeting : 

"  Whereas  a  treaty  was  made  at  the  agency-house  in  the 
Caddo  nation  and  State  of  Louisiana,  on  the  1st  day  of  July, 
1835,  between  the  United  States,  by  their  commissioner,  Je- 
hiel Brooks,  and  the  chiefs,  head  men,  and  warriors  of  the 
Caddo  nation  of  Indians ;  and  whereas  certain  supplementary 
articles  were  added  thereto,  at  the  same  time  and  place ;  which 
treaty,  and  articles  supplementary  thereto,  are  in  the  words 
following,  to  wit :  — 

*  Articles  of  a  Treaty  made  at  the  Agency-House  in  the  Caddo 
Nation  and  State  of  Louisiana,  on  the  1st  day  of  July,  in 
the  year  of  our  Lord  1835,  between  Jehiel  Brooks,  Commis- 
sioner on  the  part  of  the  United  States,  and  the  Chiefs, 
Head  Men,  and  Warriors  of  the  Caddo  Nation  of  Indians. 

"  Article  1st.  The  chiefs,  head  men,  and  warriors  of  the 
said  nation  agree  to  cede  and  relinquish  to  the  United  States 
all  their  land  contained  in  the  following  boundaries,  to  wit : 

"  Bounded  on  the  west  by  the  north  and  south  line  which 
separates  the  said  United  States  from  the  republic  of  Mexico, 
between  the  Sabine  and  Red  Rivers,  wheresoever  the  same 
shall  be  defined  and  acknowledged  to  be  by  the  two  govern- 
ments ;  on  the  north  and  east  by  the  Red  River,  from  the  point 
where  the  said  north  and  south  boundary  line  shall  intersect  the 
Red  River,  whether  it  be  in  the  Territory  of  Arkansas  or  the 
State  of  Louisiana,  following  the  meanders  of  the  said  river 
down  to  the  junction  with  the  Pasoagoula  Bayou;  on  the 
south  by  the  said  Paseagoula  Uayou  to  its  junction  with  the 
Bayou  Pierre ;  by  said  bayou  to  its  junction  with  Bayou  Wal- 
lace ;  by  said  bayou  and  Iiake  Wallace  to  tl.e  mouth  of  the 
Cypress  Bayou ;  thence  up  said  bayou  to  the  point  of  its  inter- 
section with  the  first-mentioned  north  and  south  line,  following 
the  said  watercourses ;  but  if  the  said  Cypress  Bayou-  be  not 
clearly  definable  so  far,  then  from  a  point  which  shall  be  defina- 
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ble  by  a  line  dae  west,  till  it  intersects  the  said  first-mentioned 
north  and  south  boundary  line,  be  the  contents  of  land  within 
said  boundaries  more  or  less. 

^  Article  2d.  The  said  chiefs,  head  men,  and  warriors  of 
the  said  nation  do  voluntarily  relinquish  their  possession  to 
the  territory  of  land  aforesaid,  and  promise  to  move,  at  their 
own  expense,  out  of  the  boundaries' of  the  United  States,  and 
the  territories  belonging  and  appertaining  thereto,  within  the 
period  of  one  year  from  and  after  the  signing  of  this  treaty,  and 
never  more  return  to  live,  settle,  or  establish  themselves  as  a 
nation,  tribe,  or  community  of  people  within  the  same. 

^  Article  3d.  In  consideration  of  the  aforesaid  cession,  re- 
linquishment, and  removal,  it  is  agreed  that  the  said  United 
States  shall  pay  to  the  said  nation  of  Caddo  Indians  the  sums 
in  goods,  horses,  and  money  hereinafter  mentioned,  to  wit : 
Thirty  thousand  dollars  to  be  paid  in  goods  and  horses,  as 
agreed  upon,  to  be  delivered  on  the  si^nin^  of  this  treaty ;  ten 
thousand  dollars  in  money,  to  be  paid  within  one  year  from 
the  1st  day  of  September  next ;  ten  thousand  dollars  per  an- 
num, in  money,  for  the  four  years  next  following,  so  as  to  make 
the  whole  sum  paid  and  payable  eighty  thousand  dollars, 

^  Article  4th.  It  is  further  agreed,  that  the  said  Caddo  na- 
tion of  Indians  shall  have  authority  to  appoint  an  agent  or 
attorney  in  fact,  resident  within  the  United  States,  for  me  pur- 
pose of  receiving  for  them,  from  the  said  United  States,  all  of 
the  annuities  stated  in  this  treaty,  as  the  same  shall  become 
due ;  to  be  paid  to  their  said  agent  or  attorney  in  fact,  at  such 
place  or  places  within  the  said  United  States  as  shall  be 
agreed  on  between  him  and  the  proper  ofRcer  of  the  govern- 
ment of  the  United  States. 

"  Article  6th.  This  treaty,  after  the  same  shall  have  been 
ratified  and  confirmed  by  the  President  and  Senate  of  the 
United  States,  shall  be  binding  on  the  contracting  parties. 

^  In  testimony  whereof  the  said  Jehiel  Brooks,  commissioner 
as  aforesaid,  and  the  chiefs,  head  men,  and  warriors  of  the  said 
nation  of  Indians,  have  hereunto  set  their  hands  and  alllxcd 
their  seals  at  the  place,  and  on  the  day  and  year  above  writ- 
ten. 

(Signed,)  J.  Brooks." 

The  chiefs,  head  men,  and  warriors  who  signed  this  treaty 
were  twenty-five  in  number,  and  it  purported  to  be  executed 
in  presence  of 

**  T.  J.  Harrison, 'Capt  3d  Regt  Inf.  command'g  detachment 
J.  BoNNELL,  1st  Lieut.  3d  Regt  U.  S.  Infantry. 
G.  P.  Frilb,  Brevet  2d  Lieut  3d  Regt  U.  S.  Infantry. 
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D.  M.  Heard,  M .  D.,  Acting  Assistant  Surgeon,  U.  S.  A. 

Isaac  C.  Williamson. 

Henry  Queen. 

John  W.  Edwards,  Interpreter." 

<<  Agreeably  to  the  stipulations  in  the  third  article  of  the 
treaty,  there  have  been  purchased,  at  the  request  of  the  Caddo 
Indians,  and  delivered  to  them,  goods  and  horses  to  the  amount 
of  thirty  thousand  dollars.  As  evidence  of  the  purchase  and 
delivery  as  aforesaid,  under  the  direction  of  the  commissioner, 
and  that  the  whole  of  the  same  have  been  received  by  the  said 
Indians,  the  said  commissioner,  Jehiel  Brooks,  and  the  under- 
signed, chiefs  and  head  men  of  the  whole  Caddo  nation  of  In- 
dians, have  set  their  haiids  and  affixed  their  seals  the  third  day 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-five. 

J.  Brooks. 


(Signed.) 


Tarshar,  his  H  mark  [seal 

Tsauninot,  his  X  nn^  *  seal 
Satiowjihown,  his  '^  L^ink  seal 
Oat,  his  X  mark  seal 

Ossinse,  his  X  mark  seal 

Tiohtow,  his  >4  mark   seal 

Chowawanow,  his  >4  mark  [seal' 
"  In  presence  of 

Larkin  Edwards. 

Henry  Queen. 

John  W.  Edwards,  Interpreter. 

James  Finnerty. 

Suppkment. 

"  Articles  supplementary  to  the  Treaty  mad&  at  the  Agency- 
House,  in  the  Caddo  Nation  and  State  of  Louisiana,  on  the 
Ist  day  of  July,  1835,  between  Jehiel  Brooks,  Commissioner 
on  the  part  of  the  United  States,  and  the  Chiefs,  Head  Men, 
and  Warriors  of  the  Caddo  Nation  of  Indians,  concluded  at 
the  same  place,  and  on  the  same  day,  between  the  said  Com- 
missioner on  the  part  of  the  United  States,  and  the  Chiefs, 
Head  Men,  and  Warriors  of  the  said  Nation  of  Indians,  to 
wit:  — 

**  Whereas  the  said  nation  of  Indians  did,  in  the  year  1801, 
give  to  one  Francois  Grappe,  and  to  his  three  sons  then  born 
and  still  living,  named  Jacques,  Dominique,  and  Balthazar,  for 
reasons  stated  at  the  time,  and  repeated  in  a  memorial  which 
the  said  nation  addressed  to  the  President  of  the  United  States 
in  the  month  of  January  last,  one  league  of  land  to  each,  in 
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accordance  with  the  Spanish  custom  of  granting  land  to  indi- 
viduals. That  the  chiefs  and  head  men,  with  the  knowledge 
and  approbation  of  the  whole  Caddo  people,  did  go  with  the 
said  Franjois  Grappe,  accompanied  by  a  number  of  white 
men,  who  were  invited  bv  the  said  chiefs  and  head  men  to  be 
present  as  witnesses,  beK)re  the  Spanish  authority  at  Natchi- 
toches, and  then  and  there  did  declare  their  wishes  touching 
the  said  donation  of  land  to  the  said  Grappe  and  his  three  sons, 
and  did  request  the  same  to  be  written  out  in  form,  and  ratified 
and  confirmed  by  the  proper  authorities  agreeably  to  law. 

"  And  whereas  Larkin  Edwards  has  resided  for  many  years, 
to  the  present  time,  in  the  Caddo  nation,  was  a  long  time  their 
true  and  faithful  interpreter,  and,  though  poor,  he  has  never 
sent  the  red  man  away  from  his  door  hungry ;  he  is  now  old, 
and  unable  to  support  himself  by  manual  labor,  and,  since  his 
employment  as  their  interpreter  has  ceased,  possesses  no  ade- 
quate means  by  which  to  live  :  Now,  therefore,  — 

"  Article  1st.  It  is  agreed,  that  the  legal  representatives  of 
the  said  Francois  Grappe,  deceased,  and  bis  three  sons,  Jacques, 
Dominique,  and  Balthazar  Grappe,  shall  have  their  right  to  the 
said  four  leagues  of  land  reserved  for  them,  and  their  heirs  and 
assigns,  for  ever.  The  said  lands  to  be  taken  out  of  the  lands 
ceded  to  the  United  States  by  the  said  Caddo  nation  of  Indians, 
as  expressed  in  the  treaty  to  which  these  articles  are  supple- 
mentary. And  the  said  four  leagues  of  land  shall  be  laid  off 
in  one  body  in  the  southeast  corner  of  their  lands  ceded  as 
aforesaid,  and  bounded  by  the  Red  River  four  leagues,  and  by 
the  Pascagoula  Bayou  one  league,  running  back  for  quantity 
from  each,  so  as  to  contain  four  square  leagues  of  land,  in  con- 
formity with  the  boundaries  established  and  expressed  in  the 
original  deed  of  gift  made  by  the  said  Caddo  nation  of  Indians 
io  the  said  Francois  Grappe  and  his  three  sons,  Jacques, 
Dominique,  and  Balthazar  Grappe 

"  Article  2d.  And  it  is  further  agreed,  that  there  shall  be 
reserved  to  Larkin  Edwards,  his  heirs  and  assigns,  for  ever,  one 
section  of  land ;  to  be  reserved  out  of  the  lands  ceded  to  the 
United  States  by  the  said  nation  of  Indians,  as  expressed  in 
the  treaty  to  which  this  article  is  supplementary,  in  any  past 
thereof  not  otherwise  appropriated  by  the  provisions  contained 
in  these  supplementary  articles. 

"  Article  3d.  These  supplementary  articles,  or  either  of  them, 
after  the  same  shall  have  been  ratified  and  confirmed  by  the 
President  and  Senate  of  the  United  States,  shall  be  binding 
on  the  contracting  parties,  otherwise  to  be  void  and  of  no 
effect  upon  the  validity  of  the*  original  treaty  to  which*  they 
are  supplementary. 
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<^  In  testimony  whereof,  the  said  Jehiel  Brooks,  commissioner 
as  aforesaid)  and  the  chiefs,  head  men,  and  warriors,  of  the 
said  nation  of  Indians,  have  hereunto  set  their  hands  and 
affixed  their  seals,  at  the  place  and  on  the  day  and  year  above 
written.  '  »-  J-         J 

J.  Brooks." 

(Signed  by  the  same  chiefs  and  attested  by  the  same  wit- 
nesses.) 

"  Now,  therefore,  be  it  known  that  I,  Andrew  Jackson,  Presi- 
dent of  the  United  States  of  America,  having  seen  and  consid- 
ered the  said  treaty,  do,  by  and  with  the  advice  and  consent  of 
the  Senate,  as  expressed  in  their  resolution  of  the  26th  of  Jan- 
ary,  1836,  accept,  ratify,  and  confirm  the  same,  and  every  clause 
and  article  thereof. 

"  In  testimony  whereof,  I  have  caused  the  seal  of  the  United 
States  to  be  hereunto  affiixed,  having  signed  the  same  with  my ' 
hand. 

"  Done  at  the  city  of  Washington,  this  2d  day  of  February^ 
in  the  year  1836,  and  of  the  independence  of  the  United 
[l.  s.]  States  the  sixtieth. 

Andrew  Jackson. 

"  By  the  President : 

John  Forsyth,  Secretary  of  Sto^c." 

At  the  ensuing  session  of  Congress,  mempriab  were  present- 
ed by  some  of  the  persons  who  claimed  land  situated  upon 
Rush  Island,  which  was  included  within  the  boundaries  of  the 
above  cession ;  and  a  correspondence  wis  exhibited  between 
Rice  Grarlahd,  one  of  the  members  of  Congress  from  Louisiana, 
and  Lewis  Cc.ss,  then  Secretary  of  War.  These  circumstances 
are  mentioned  here,  because  they  arc  referred  to  in  the  bills  of 
exceptions.  The  memorialists  alleged  that  Rush  Island  had 
never  belonged  to  the  Caddo  Indians,  and  was  fraudulently  in- 
cluded in  the  treaty.  On  the  30th  of  December,  1836,  a  com- 
mittee of  the  House  of  Representatives  reported  that  the  title 
to  the  reservation  did  not  pass  to  the  Grappes. 

On  the  18th  of  January,  1837,  Jehiel  Brooks,  the  conmiis- 
sioner,  obtained  deeds  from  the  devisees  of  Ghrappe,  he  having 
devised  all  his  property  to  his  children,  by  a  will  auly  executed 
and  recorded.  These  deeds  conveyed  all  the  land  included 
within  the  reservation. 

On  the  19th  of  September,  1837,  the  following  memorial 
was  presented  to  the  Senate  of  the  United  States.  It  was 
signed  by  twenty-one  chiefs,  many  of  whom  were  parties  to  the 
treaty. 
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*^  Tb  the  Honorable  the  Senate  of  the  United  Slates :  — 

^'rhe  undersigned  chiefs,  head  men,  and  warriors  of  the 
Caddo  tribe  of  Indians  would  most  respectfully  represent  nnto 

Jour  honorable  body,  that  they  have,  this  19th  day  of  Septem- 
er,  1837,  heard  the  treaty  read  and  interpreted  to  them  by  a 
white  man  who  understands  and  speaks  their  language  well,  by 
which  treaty,  (concluded  between  Jchicl  Brooks,  the  Indian 
a^ent,  on  the  one  part,  and  the  chiefs,  head  men,  and  warriors 
of  the  Caddo  Indians  on  the  other  part,)  the  said  chiefs,  bead 
men,  and  warriors  sold  to  the  United  States  their  land ;  that 
they  discover  that  the  bounds  and  limits  of  the  treaty  are  not 
such  as  they  understood  at  the  time  of  the  treaty ;  that  they 
contain  lands  that  the  Indians  never  claimed,  and  never  sold, 
which  land  the  Indians  believed  belonged  to  the  United  States, 
or  to  the  French  or  Spanish  ;  that  the  land  sold  by  them  to  the 
United  States  is  contained  within  the  following  bounds,  to 
wit :  Bounded  on  the  west  by  the  north  and  south  line  which 
separates  the  United  States  and  Mexico,  between  the  Sabine 
and  Red  Rivers,  wheresoever  the  same  shall  be  defined  and  ac- 
knowledfi[ed  to  be  by  the  two  governments ;  on  the  north  and 
east  by  tne  Red  River,  from  the  point  where  the  said  north  and 
south  boundary  line  shall  intersect  said  Red  River,  following 
the  western  waters  of  said  river  down  to  where  the  Bayou  Cy- 

f>res8  empties  into  the  same ;  thence  up  Bayou  Cypress,  fol* 
owing  the  meanders  of  the  stream,  to  the  western  boundary 
line ;  that  the  said  Indians  never  claimed  any  of  the  low  lancb 
between  the  Bayou  Pierre  (the  western  channel  of  Red  River) 
and  the  main  lied  River,  which  is  the  eastern  channel ;  that 
they  know  that  the  land  between  the  Bayou  Pierre  and  the 
main  channel  of  Red  River  has,  for  a  long  time,  been  exclusive- 
ly settled  and  claimed  by  the  white  people ;  that  the  Indians 
did  not  claim  said  land,  and  never  requested  the  Indian  agent 
to  remove  them ;  and  further,  that  they,  the  said  chiefs,  head 
men,  and  warriors  of  the  said  Caddo  Indians,  never  made  any 
reserve  to  any  person  in  the  treaty  aToresaid,  except  to  Mr. 
Larkin  Edwards,  an  old  white  man  that  lived  among  them  a 
long  time ;  that  Mr.  Brooks,  the  Indian  agent,  told  them  that 
they  could  give  Larkin  Edwards  a  small  piece  of  land  if  they 
wished  to  do  so ;  that  they  then  told  Mr.  Edwards  that  they 
would  give  him  a  small  piece  of  land  anywhere  he  wanted  it 
in  their  lands.  The  said  chiefs,  head  men,  arid  warriors  would 
further  represent  unto  your  honorable  body,  that  JcJiiel  Brooks 
told  one  of  the  chiefs  that  one  Jacques  Grappe  requested  him 
to  ask  the  Indians  for  a  piece  of  land  on  Red  River,  in  the 
bottom  and  on  the  east  side  of  the  Bayou  Pierre  (the  western 
water  of  Red  River) ;  that  the  said  chief  told  Mr.  Brooks  that 
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it  was  not  their  land,  and  Mr.  Brooks  told  him  that  it  was  their 
land.  The  chief  then  told  Mr.  Brooks  that,  if  it  was  their  kmd, 
he  was  willing  to  give  Jacques  Grrappe  a  little  piece ;  but  that 
they  never  made  any  reserve  to  Francois  Grappe,  or  any  of  his 
heirs  or  representatives,  by  the  treaty,  within  the  limits  of  land 
they  claimed  or  sold  to  the  United  States. 

''  In  witness  of  the  truth  of  the  above  statement  the  said  chiefs, 
head  men,  and  warriors  have  hereunto  set  their  hands,  the  day 
of  the  date  above." 

On  the  22d  of  May,  1838,  a  committee  of  the  Senate  report- 
ed that  Rush  Islana  never  belonged  to  the  Caddo  Indians, 
and  recommended  a  confirmation  of  the  titles  of  certain  set- 
tlers who  were  living  on  it  anterior  to  the  treaty  between  the 
United  States  and  Caddoes. 

In  1840,  memorials  were  again  presented  to  Congress  by 
these  last-mentioned  settlers,  and  much  testimony  was  taken 
by  the  authority  of  Mr.  Bell,  chairman  of  the  committee  to 
whom  the  memorials  were  referred. 

In  April,  1842,  a  committee  of  the  House  of  Representatives 
reportea  in  favor  of  confirming  the  titles  of  these  settlers,  aifd 
on  the  6th  of  JuW-,  1842,  an  act  of  Congress  was  passed  con- 
firming  them.    (5  Stat,  at  Large,  491.) 

On  the  30th  of  August,  1842,  the  joint  resolution  was  passed 
which  is  set  forth  in  the  commencement  of  this  statement. 

On  the  24th  of  February,  1846,  S.  W.  Downs,  the  District  At- 
torney of  the  United  States,  filed  a  petition  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana  against  the  par- 
ties named  in  this  report,  alleging  that  they  had  unlawfully  and 
fraudulently  taken  possession  of  the  land  therein  described.  The 
claim  of  the  United  States  is  thus  set  forth  in  the  petition  :  — 

"  Petitioners  allege,  that  they  are  the  true  and  lawful  owners 
of  the  above*described  land  and  premises,  and  that  the  pre- 
tended claim  of  the  said  possessors  is  illegal,  invalid,  and  fraud- 
ulent ;  that  by  the  treaty  of  cession  of  the  province  of  Louis- 
iana by  the  French  Republic  to  the  United  States  of  America, 
and  by  the  treaty  between  Spain  and  the  United  States  of 
America  in  1819,  the  United  States  succeeded  to  all  the  rights 
of  France  and  Spain,  as  they  then  were  in  and  over  said  prov- 
ince, including  all  lands  which  were  not  private  property,  and 
that  the  aforesaid  tract  of  land,  ever  since  the  said  treaties,  re- 
mained vested  in  the  said  plaintiffs,  who  are  now  the  true  and 
legal  owners  of  the  same ;  that  plaintiffs  have  suffered  damage 
to  the  amount  of  twenty  thousand  dollars,  by  the  disturbance 
and  occupation  of  said  land  by  said  possessors." 

On  the  18tl\  of  March,  1846,  Brooks  answered  the  petition. 
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He  set  forth  the  treaty,  its  ratification  and  proclamation ;  al- 
leged that  the  heirs  of  Grappe  acquired  a  perfect  title  under 
the  reservation  which  he  had  since  purchased,  and  that  under 
the  joint  resolution  of  Congress  the  District  Attorney  of  the 
United  States  was  not  authorized  to  allege  fraud  against  him 
as  commissioner ;  that  he  had  sold  and  delivered  sundry  parts 
of  the  land  to  other  persons,  who  were  also  defendants. 

On  the  13th  of  April,  1846,  the  District  Attorney  of  the 
United  States  filed  the  following  notice  to  the  defendants  of 
certain  evidence  which  he  proposed  to  offer  upon  the  trial  of 
the  cause. 

"  United  States  v.  Jehiel  Brooks  et  al, 

"  The  defendants  in  the  above-entitled  cause  will  take  no- 
tice that  the  plaintiffs  will  offer,  as  evidence  on  the  trial  of  this 
cause,  so  much  of  Report  1035  of  the  House  of  Representatives 
of  the  United  States  of  the  27th  Congress,  second  session,  as 
is  hereafter  mentioned,  to  wit:  The  various  reports  of  the  •com- 
mittees embraced  in  this  report,  and  the  following  depositions, 
that  of  Jjewis  Naville  Rembin,  Charles  Rembin,  Thomas  Wal- 
lace, Jacob  Irwin,  Joseph  Valentine,  Sylvester  Poissot,  Cesair 
Lafitee,  John  Joseph  Le  Bars,  Michel  Lattier,  Francis  Lattier, 
Pierre  Rublo,  Manuel  Lafitte,  D.  M.  Heard,  Athanase  Poissot, 
and  all  the  depositions  which  were  taken  on  the  part  of  the 
United  States  embraced  in  this  report  aforesaid  ;•  also,  plaintifis 
will  offer  in  evidence  the  same  depositions,  embraced  in  a  sim- 
ilar report  and  admitted  by  consent  of  parties  in  a  suit  be- 
tween Jehiel  Brooks  v.  Samuel  Norris,  in  the  District  Court  of 
the  parish  of  Caddo,  in  said  State,  said  Norris  holding  title 
under  the  United  States,  on  Rush  Island,  in  which  the  same 
issues  were  made  as  in  this  suit,  and  said  Brooks,  plaintiff  in 
that  suit  and  defendant  in  this.  Defendants  are  hereby  noti- 
fied to  make  objection,  if  any  they  have,  on  Friday  the  17th 
instant,  why  the  testimony  aforesaid  should  not  be  admitted 
on  the  trial  of  this  cause;  said  reports  and  depositions  are 
herewith  filed  for  reference,"  &c. 

On  the  28th  of  April,  1846,  the  court  overruled  so  mMch  of 
the  above  motion  as  proposed  to  introduce,  as  evidence,  the 
report  made  by  a  committee  of  Congress,  and  disposed  of  the 
remaining  part  of  the  motion,  viz.  that  part  of  it  which  pro- 
posed to  introduce  certain  testimony,  by  the  following  order, 
applicable  to  that  part  of  the  motion  :  — 

"  United  States  v.  Jehiel  Brooks. 

"  United  States  Circuit  Courts  District  of  Louisiana. 
**  Be  it  remembered,  that  on  the  13th  of  April,  1846,  a  rule 
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was  taken  in  this  cause  by  the  plaintiffs,  calling  on  the  defend- 
tnts  to  show  cause  on  the  17th  of  the  same  month  why  the 
depositions  of  certain  witnesses  named  in  said  rule,  and  taken 
as  therein  stated,  should  not  be  read  in  evidence  in  this  cause, 
when  the  same  shall  come  on  to  be  tried,  as  appears  in  said 
rule,  which  is  hereunto  annexed,  and  made  a  part  of  this  bill 
of  exceptions;  and  on  the  said  17th  of  April,  1846,  Jehiel 
Brooks,  by  his  counsel,  Thomas  H.  Lewis,  appeared  and 
showed  cause  against  the  said  rule,  and  contended  that  the 
said  rule  ought  to  be  dismissed  and  discharged  on  the  follow- 
ing pounds :  — 

"  Ist.  The  court  cannot  entertain  this  rule  at  the  present 
stage  of  the  suit,  because  the  only  law  authorizing  such  a  rule 
is  an  act  of  the  legislature  of  the  State  of  Louisiana,  entitled 
*  An  Act  to  amend  the  Code  of  Practice,'  approved  March  20, 
1839,  (see  Acts  ?.839,  page  168,  section  17,)  and  said  act  does 
not  apply  to  the  present  case,  but  is  only  applicable  to  deposi- 
tions taken  under  commissions  issued  by  the  court,  and  in  the 
suit  in  which  such  depositions  are  offered  as  evidence. 

<'  2d.  The  court  cannot  be  called  upon  to  decide  upon  the 
admissibility  of  any  evidence  in  a  cause  before  the  same  shall 
come  on  for  trial,  except  in  the  case  pointed  out  in  said  act  of 
20th  March,  1839,  and  these  depositions  do  not  fall  within  the 
exception  provided  for  by  that  act. 

<<  3d.  These  depositions  were  not  taken  in  any  action  or  suit 
pending  before  any  judicial  tribunal,  or  by  authority  of  any  tri- 
bunal having  power  to  decide  upon  title  to  property,  or  to  bind 
parties  litigant  by  its  decisions. 

"  4th.  There  is  no  evidence  before  the  court  of  any  such  suit 
as  that  of  Jehiel  Brooks  v.  Sanmel  Norris,  or  that  these  depo- 
sitions were  read  in  evidence,  by  consent  or  otherwise,  on  the 
trial  of  such  suit,  and  these  facts  are  not  admitted. 

<'  Sth.  If  such  a  suit  as  Brooks  t;.  Norris  did  exist,  and  if  said 
depositions  were  read  in  evidence  on  the  trial  thereof,  still  they 
are  not  admissible  in  this  cause,  because  the  parties  to  this  suit 
are  not  the  same  as  the  parties  to  that  of  Brooks  v.  Norris. 

"  Which  grounds  of  objection  being  sustained  by  the  court, 
the  counsel  lor  plaintiffs  tendered  this  bill  of  exceptions,  which 
was  signed  and  sealed. 

(Signed,)        •  Theo.  H.  Mc Caleb,  U.  S.  Judge J^ 

On  the  7th  of  April,  1847,  the  District  Attorney  of  the  Unit- 
ed States  (Thomas  J.  Durant)  filed  a  petition  that  the  case 
might  be  tried  by  a  jury. 

In  the  early  part  of  the  year  1P48,  the  defendants,  otiier  than 
Brooks^  named  in  statement,  filed  their  answers,  averring  that 
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they  were  bond  fide  purchasers  for  a  valaable  consideration, 
without  notice  of  any  fraud. 

On  the  2d  of  May,  1848,  the  cause  came  on  to  be  hecurd,  and 
a  jury  was  impanelled,  who,  on  the  5th  of  May,  found  a  verdict 
for  the  defendants,  and  judgment  was  entered  accordingly. 

The  four  following  bills  of  exceptions  were  taken  during  the 
progress  of  the  trial :  — 

«  No.  1. 
"  The  United  States  v,  Jehiel  Brooks  et  al. 

«  In  the  Circuit  Court  of  the  United  States  for  the  Fifth  Cir- 
cuit and  District  of  Louisiana,  Honorable  T.  H.  McCaleb, 
Judge  of  the  District  Court,  alone  presiding;  April  term, 
1848. 
"  Be  it  remembered,  that  on  the  trial  of  this  cause,  on  the 
3d  day  of  May,  1848,  the  attorney  of  the  United  States  offered 
to  read  in  evidence  before  the  jury  a  letter  from  Lewis  Cass, 
Secretary  of  War,  to  Rice  GJarland,  Representative  in  Congress 
from  Louisiana,  dated  17th  March,  1836,  a  copy  of  which  is 
hereunto  annexed. 

"  The  counsel  for  defendants  objected  to  the  reading  of  said 
letter,  which  objection  was  sustained  by  the  court ;  whereupon 
the  attorney  of  the  United  States  tenders  this  his  bill  of  excep- 
tions, praying  that  the  same  may  be  signed  and  made  part  of 
the  record  in  this  case. 

(Signed,)  Theo.  H.  McCaleb,  K  &  Judge!^ 

«  No.  2. 

"  The  United  States  v,  Jehiel  Brooks  et  al. 

« In  the  Circuit  Court  of  the  United  States  for  the  Fifth  Cir- 
cuit and  District  of  Louisiana,  Honorable  T.  H.  McCaleby. 
Judge  of  the  District  Court,  alone  presiding ;  April  term,. 
1848. 
<^  Be  it  remembered,  that  on  the  trial  of  this  cause,  on  the 
4th  day  of  May,  1848,  the  counsel  of  defendants  offered  to 
read  in  evidence  before  the  jury  copies  of  affidavits  of  David|, 
Trichel,  and  D'Ortlont,  made  ex  parte  in  Louisiana,  and  at- 
tached to  a  copy  of  a  memoried  of  Peiagie  Grappe  and  others 
to  the  Senate  of  the  United  States,  and  contained  in  a  certified 
copy  of  the  proceedings  of  said  Senate  of  12th  January,  1836| 
the  attorney  of  the  United  States  objected  to  the  reading  of 
said  affidavits,  but  the  court  overruled  his  objections,  and  al-- 
lowed  them  to  be  read,  merely  to  prove  the  feict  that  such  affi- 
davits had  been  submitted  to  the  Senate  of  the  United  States, 
but  not  as  evidence  of  the  intents  of  said  affidavits,  and  the 
VOL.  X.  39 
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jury  were  so  especially  instructed  by  the  court ;  whereupon  the 
attorney  of  the  United  States  tendered  this  as  his  bill  ot  excep- 
tions,  praying  that  the  same  ^lay  be  signed  and  made  part  of 
the  record. 

(Signed,)  Theo.  H.  McCaleb,  IJ.  S.  Judge." 

«  No.  3. 

<<  The  United  States  v.  Jehiel  Brooks  et  al. 

« In  the  Circuit  Court  of  the  United  States  for  the  Fifth  Cir- 
cuit and  District  of  Louisiana,  Hon.  T.  H.  McCaleb  alone 
presiding ;  April  term,  1848. 

'<  Be  it  remembered,  that  on  the  trial  of  this  case,  on  the  4th 
day  of  May,  1848,  the  attorney  of  the  United  States  offered  to 
read  in  evidence  before  the  jury  a  memorial  dated  on  the  19th 
of  September,  1837,  to  the  Senate  of  the  United  States,  from 
the  Caddo  tribe  of  Indians,  a  copy  of  which  is  hereunto  an- 
nexed. 

''  The  counsel  of  defendants  objected  to  the  reading  of  said 
memorial,  which  objection  was  sustained  by  the  court ;  where- 
upon the  attorney  of  the  United  States  tenders  this  his  bill  of 
exceptions,  praying  that  the  same  may  be  signed  and  made 
part  of  the  rcQord  in  this  case. 

(Signed,)  Theo.  H.  McCaleb,  U.  &  Judge:' 

No.  4. 

"  The  United  States  v.  Jehiel  Brooks  et  al. 

"  In  the  Circuit  Court  of  the  United  States  for  the  Fifth  Circuit 
and  District  of  Louisiana,  Hon.  T.  H.  McCaleb,  Judge  ol 
the  District  Court,  alone  presiding ;  April  term,  1848. 

"  Be  it  remembered,  that  on  the  trial  of  this  case,  on  the  5th 
day  of  May,  1848,  after  the  arguments  of  counsel  on  both  sides 
had  been  closed,  and  before  the  jury  had  retired  to  consider  on 
their  verdict,  the  attorney  of  the  United  States  prayed  the 
court  to  chsu^e  the  jury  as  follows,  to  wit :  — 

*'  First  That  the  first  of  the  supplementary  articles  to  the 
treaty  between  the  United  States  and  the  Caddo  Indians, 
made  at  the  agency-house  of  the  Caddo  nation  on  the  Ist  of 
July,  1835,  does  not  amount  in  law  to  a  grant  of  four  leagues 
of  land  from  the  United  States  to  Francois  Grappe  and  his 
sons,  nor  does  it  amount  in  law  to  a  reservation  then  made  of 
said  lands  to  the  said  Grappes,  but  it  is  simply  a  reservation 
of  whatever  right  the  said  Grappes  may  have  acquired  to  said 
land  by  the  donation  mentioned  in  the  preamble  to  the  supple- 
mentary articles  to  the  said  treaty. 

<'  Second.  That  the  recital  in  the  said  preamble  and  supple- 
mentary articles,  of  a  donation  to  the  Ghrappes  in  1801|  does 
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not  relieve  the  defendants  from  the  necessity  of  producing  the 
primordied  title  or  donation  of  1801,  nor  does  said  recital  prove 
the  existence  of  said  donation. 

"  Third.  That  bv  the  laws  of  Spain,  which  governed  the 
locus  in  quo  in  1801,  the  Indians  had  no  primitive  title  to  any 
land  on  this  continent ;  and  that  in  1801  the  Spanish  authority 
at  Natchitoches  had  no  legal  right  to  ratify  and  confirm  the 
donation  recited  in  the  aforesaid  preamble  and  supplementary 
articles. 

"  Fourth.  That,  by  the  laws  and  usages  of  the  government 
of  the  United  States,  the  Caddo  Indians  did  not  hold  their  land 
by  the  usual  Indian  title,  but  that  they  had  been  merely  per- 
mitted to  live  upon  it. 

<'  Fifth.  That  the  legal  construction  of  the  Caddo  treaty  of 
the  1st  of  July,  1838,  is,  that  those  Indians  merely  relinquished 
to  the  United  States  their  permissive  possession  of  the  lands. 

^  Sixth.  That,  as  all  the  other  defendants,  besides  QrookSi 
are  his  vendees,  and  hold  title  under  him,  if  the  jury  think 
from  the  evidence  that  Brooks  has  no  title  to  the  land,  then 
that  the  other  defendants  stand  in  the  same  category,  and  are 
also  without  title. 

'^  But  the  court  refused  so  to  char^  the  jury,  and  did  charge 
them  as  follows :  — 

"  First  That  the  treaty  between  the  United  States  and  the 
Caddo  Indians  on  the  1st  of  July,  1835,  and  the  articles  sup- 
plementary thereto,  having  been  ratified  by  the  President  and 
Senate  of  the  United  States,  is  part  of  the  supreme  law  of  the 
land,  and  as  such  must  be  respected  and  enforced  by  the  courts 
of  the  United  States. 

"  Second.  That  the  first  supplementary  article  to  the  said 
treaty,  and  the  preamble  thereof,  contain  a  recognition  of  title 
in  Francois  Grappe  and  his  three  sons  to  the  land  described 
in  sfiid  preamble  and  article,  and  dispensed  them,  and  those 
who  hold  under  them,  from  producing  any  other  title  to  said 
lands. 

"  Third.  That  the  United  States,  by  treating  with  the  Caddo 
Indians  for  the  purchase  of  their  lands,  recognized  in  said  In- 
dians a  right  to  said  lands,  similar  to  the  rights  to  lands  gen- 
erally recognized  in  Indian  tribes  with  whom  the  United  States 
have  made  treaties. 

Fourth.  That  the  testimony  offered  on  behalf  of  the  United 
States,  to  prove  the  lands  reserved  by  the  treaty  in  question  to 
the  Grmppes  had  been  fraudulently  included  within  the  limits 
of  the  territory  ceded  to  the  United  States  by  the  Caddo  In- 
dians, by  the  defendant,  Jehiel  Brooks,  while  acting  as  com- 
missioner of  the  United  States  in  making  said  treaty,  was 
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properly  admitted  to  be  read  to  the  jury,  and  they  sbonld  con- 
sider the  same ;  and  if  they  found  said  Brooks  guilty  of  &aad| 
they  should  find  a  verdict  for  plaintiffs  against  said  Brooks. 

<*  Fifth.  That  the  other  defendants  stood  in  a  different  light 
before  the  court  from  Brooks,  and  the  jury  should  inquire  (if 
they  found  fraud  in  Brooks)  whether  said  defendants  had  no- 
tice or  knowledge  of  such  fraud  when  they  purchased  the  land 
held  by  them  ;  and  if  the  jury  believed,  from  the  evidence,  that 
these  other  defendants  (purchasers  from  Brooks)  had  notice  or 
knowledge  of  such  fraud,  they  should  find  also  against  them. 
But  if,  on  the  contrary,  these  purchasers  had  no  such  knowledge 
or  notice,  then  the  fSraud  in  Brooks,  their  vendor,  would  not 
affect  their  title. 

"  Whereupon  the  attorney  of  the  United  States  for  the  Dis- 
trict of  Louisiana  excepted  to  the  said  refusal  and  charge,  and 
tenders  this  as  hb  bill  of  exceptions,  which  he  prays  may  be 
signed  and  made  part  of  the  record. 

(Signed,)  Theo.  H.  McCaleb,  U.  &  Judge:' 

A  -writ  of  error,  sued  out  on  behalf  of  the  United  States, 
brought  these  several  rulings  before  this  court 

Such  is  the  history  of  this  transaction  before  and  sines  it 
was  brought  into  court  by  the  United  States. 

All  of  uj  concur  in  opinion,  that  no  exception  was  taken  by 
the  counsel  of.  the  United  States- to  the  rulinga  of  the  District 
Court  in  this  cause,  which  can  be  sustained  here. 
-  We  think  that  the  treaty  gave  to  the  Grappes  a  fee  simple 
title  to  ail  the  rights  which  the  Caddoes  had  in  these  lands,  as 
fully  as  any  patent  from  the  government  could  make  one. 
The  reservation  to  the  Grappes,  "  their  heirs  and  assigns  for 
ever,"  creates  as  absolute  a  fee  as  any  subsequent  act  upon 
the  part  of  the  United  States  could  make.  Nothing  further 
was  contemplated  by' the  treaty  to  perfect  the  title. 

Brooks'being  the  alienee  of  the  Grappes  for  the  entire  reser- 
vation, he  may  hold  it  against  any  claim  of  the  United  States, 
as  his  alienors  would  have  done. 

Wc  have  nothing  to  do,  in  our  consideration  of  the  case, 
with  tlie  conjectural  intimations,  which  were  made  in  the  argu- 
ment of  it,  concerning  the  influences  which  were  used  to  secure 
the  reservation,  or  the  designs  of  the  commissioner  in  having 
it  done.  The  record  shows  that  he  became  a  purchaser  for  a 
valuable  consideration.  Whether  for  an  adequate  one  is  not 
for  us  to  say.  His  right  to  the  land  against  the  claim  of  the 
Uniti  d  States,  as  that  has  been  asserted  in  this  case,  we  think 
good,  and  we  shall  direct  the  judgment  of  the  court  below  to 
be  aflirmcd. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  afRrmed. 


The  Louisville  Manufacturing  Company,  Plaintiff  in  sbsor,  o. 

Michael  Welch. 

The  following  gnarontj],  viz.  "  I  hereby  gnarantj  the  payment  of  any  purchases  of 
bagging  and  rope^  which  Thomas  Barrett  may  have  occasion  to  make  between 
this  and  the  Ist  of  December  next,"  extends  the  liability  of  the  guarantor  to  pur- 
chases npon  a>Teasonable  credit,  mode  anterior  to  the  1st  of  December,  although 
the  time  of  payment  was  not  to  arrive  until  after  that  day. 

The  vendor  was  not  bound  to  give  immediate  notice  to  the  guarantor  of  the  amount 
furnished,  or  the  sum  of  money  for  which  the  guarantor  was  held  responsible.  It 
was  sufficient  to  give  this  notice  within  a  reasonable  time  after  the  traniactionf 
were  closed,  and  the  question  what  was  a  reasonable  time  was  a  question  of  fact 
for  the  Jury. 

If  the  principal  debtor  be  insolvent  at  the  time  when  the  payment  becomes  due,  even 
this  notice  is  not  necessary,  unless  some  damage  or  loss  can  be  shown  to  have 
accrued  to  the  guarantor  in  consequence  of  his  not  receiving  such  a  notice.  And 
in  no  instance,  m  case  of  a  guaranty,  will  the  guanmtor  be  exempt  fVom  liability 
for  want  of  the  notice,  unless  loss  or  damage  is  shown  to  have  accrued  as  a  con- 
sequence. 

But  when  a  party  intends  to  avail  himself  of  the  guaranty  by  making  sales  on  the 
faith  of  it  to  tne  person  to  whom  it  is  ^ven,  such.party  must  ^ve  notice,  within  a 
reasonable  time,  to  the  guarantor,  of  his  acceptance  and  intention  to  act  on  it 

Where  the  ^arantor  took  defence  upon  the  ground  that  he  hod  before  notice  given 
up  secnrities  belonging  to  the  receiver  of  the  guaranty  wliich  would  have  made 
lum  whole,  the  time  of  his  doing  this  should  have  been  given  to  the  jury  as  an  es- 
sential ingredient  for  their  jud^ent  npon  the  question  whether  or  not  he  had  re- 
ceived reasonable  notice  of  liis  liability. 

rhe  admission  of  the  guarantor,  when  called  upon  for  payment,  did  not  conclnsiveiT 
bind  him  as  a  matter  of  law,  because  it  may  not  have  oeen  made  with  a  full  knowl- 
edge of  all  the  facts  in  the  case.  It  was  therefore  properly  left  to  the  juxy  to  de- 
cide whether  so  made  or  not. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

The  Lfouisville  Manufacturing  Company  was  incorporated 
by  an  act  of  the  legislature  of  Kentucky,  and  was  domiciliated 
and  transacting  business  in  that  State. 

On  the  3d  of  May,  1845,  Michael  Welch  gave  to  one  Thom- 
as Barrett  the  following  letter  of  credit,  viz. :  — 

"  T  hereby  guaranty  the  payment  of  any  purchases  of  bag- 

39* 
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ging  and  rope  which  Thomas  Barrett  may  have  occasion  to 
make  between  this  and  the  Ist  of  December  next 

M.  Welch. 
"  New  Oi'leans,  od  May,  1845." 

This  letter  of  credit  was  deposited  by  Barrett  with  the  ^onse 
of  Worsley,  Forman,  &  Kennedy,  the  factors  of  the  Louisville 
Manufacturing  Company,  who  made  sundry  sales  of  bagging 
and  rope  to  Barrett  upon  the  following  credits,  viz. :  — 

Up  to  the  22d  July,  1845,  and  on  that  day,  the  sales  of  bag- 

E'ng  and  rope  by  plaintiffs  to  Barrett  amounted  to  $  891.32, 
r  which,  on  that  day,  Thomas  S.  Forman,  agent  of  plaintiffs, 
drew  a  bill  on  Barrett,  to  the  order  of  the  Louisville  Manufac- 
turing Company,  due  and  demandable  on  the  20th  of  Decem- 
ber, 1845,  which  bill  was  accepted  by  Barrett. 

On  28th  August,  1845,  Barrett  drew  on  himself,  and  accept- 
ed a  bill  for  %  605.07,  to  the  ordrr  of  the  plaintiffs,  due  lOth 
January,  1846. 

On  the  18th  September,  1845,  Barrett  drew  on  himself,  and 
accepted  a  bill  for  %  531.50,  to  the  order  of  the  plaintiffs,  due 
15th  January,  1846. 

On  the  1st  December,  1845,  Barrett  drew  on  himself,  and 
accepted  a  bill  for  %  433.08,  to  the  order  of  plaintiffs,  due  on 
the  20th  January,  1846. 

The  first-named  bill  for  %  891.32  was  not  protested,  having 
been  withheld  from  the  protest,  at  the  instance  of  Barrett  The 
other  three  bills  were  protested  at  maturity. 

The  circumstances  which  occurred,  prior  to  the  institution 
of  the  suit,  are  stated  ^n  the  evidence  given  upon  the  trial, 
which  was  made  a  part  of  the  bill  of  exceptions. 

On  the  1st  of  August,  1847,  the  Louisville  Manufacturing 
Company  brought  an  action,  by  filing  a  petition  against 
Michael  Welch,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana,  which  came  on  for  trial  in  May, 
1848.    The  following  is  the  evidence  which  was  given. 

**  And  afterwards,  to  wit,  on  the  11th  day  of  May,  1848,  the 
testimony  of  W.  Chambers  was  offered  in  evidence. 

<*  I  was  a  clerk  in  the  houses  of  Worsley  &  Forman,  Wors- 
ley, Forman,  &  Kennedy,  ami  Forman  &  Kennedy,  from  the 
winter  of  1842  to  July,  1847.  In  the  spring  or  summer  of 
1845,  Thomas  Barrett  deposited  with  Worsley,  Forman,  & 
Kenneply  a  letter  of  credit  from  Michael  Welch,  guarantying 
the  payment  of  bagging  and  rope,  which  Barrett  might  pur- 
chase, to  a  certain  amount,  within  a  certain  named  period. 
On  the  said  letter  of  credit  Worsley,  Forman.  &  Kennedy  did, 
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as  factors  of  the  Louisville  Manufacturing  Company,  sell  to 
Barrett,  at  various  times,  sundry  invoices  of  bagging  and  rope 
belonging  to  said  Louisville  Manufacturing  Company,  lor 
which  they  took  his  acceptances  for  account  of  said  company 
as  follows;  viz.  one  dated  22d  July,  1845,  due  20-23  Decem- 
ber, for  $  89152 ;  one  dated  28th  August,  1845,  due  10  - 13 
January,  1846,  $  605.07 ;  one  dated  18th  September,  1845,  due 
15-18  January,  1846,  $  531.50 ;  one  dated  1st  December,  1845, 
due20-23  January,  1846,  $433.08. 

^  Subsequently  to  taking  the  acceptance  last  named,  they  sold 
him  bagging  and  rope  to  the  amount  of  $  78.86,  which  stands 
to  hb  debt  on  open  account 

"  Mr.  Welch  was  not  notified  by  Worsley,  Forman,  &  Ken- 
nedy that  the  letter  of  credit  had  been  deposited  with  them  at 
the  time  it  was  deposited,  nor  until  after  the  maturity  of  the 
acceptance  first  named  above.  Shortly  after  the  maturity  of 
the  said  bill,  in  the  latter  part  of  December  or  early  part  of 
January,  I  think  between  the  5th  and  10th  of  January,  I  saw 
Mr.  Welch  in  person;  informed  him  of  the  sales  of  bagging 
and  rope  made  by  Worsley,  Porman,  &  Kennedy  to  Mr.  Bar- 
rett on  his  letter  of  credit ;  told  him  that  the  acceptance  of 
Barrett  for  $  891.32  was  unpaid ;  that  he  would  be  looked  to 
for  the  payment  of  it,  and  the  other  acceptances  should  they 
not  be  paid.  He  requested  me  to  try  and  get  all  I  could  from 
Barrett. 

"  On  the  7th  of  May,  1846,  I  addressed  him  a  letter  urging 
him  to  settle  the  claim.  Saw  him  in  person,  don't  recollect 
the  date  of  the  interview,  and  urged  him  to  settle  the  business. 
He  requested  that  he  might  not  be  pressed  for  payment,  saying 
that  it  was  a  very  hard  case ;  that  he  did  not  wish  to  place  any 
obstacle  in  the  way  of  collecting  the  money  ;  that  he  had  not 
then  at  command  the  means  of  paying  it  conveniently ;  that 
he  would  have  more  ample  m^ans  when  the  next  cotton  crop 
came  into  market 

"  On  the  26th  of  April,  1847,  I  had  an  interview  with  Mr. 
Welch.  He  remarked  that  he  understood  the  letter  of  credit 
to  restrict  the  time  of  the  credit  which  might  be  given  for 
goods  purchased  under  it  to  the  month  of  December;  that, 
under  the  impression,  to  protect  himself  against  the  liability, 
he  retained  under  his  control  certain  valuable  papers  of  Bar- 
rett's, until  the  expiration  of  the  time  to  which  he  thought  his 
liability  extended,  when,  upon  the  assurar^ce  of  Mr.  Barrett  that 
the  debt  was  settled,  he  surrendered  the  papers. 

"  I  remarked  to  him  that,  in  the  interview  which  I  had  with 
him  in  the  spring  of  1846,  he  assured  me  that  it  was  not  his 
intention  to  place  any  obstacle  in  the  way  of  the  collection 
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of  the  money ;  that  he  asked,  as  a  favor,  that  he  might  not  be 
pressed  for  its  immediate  payment,  representine^  that  he  had 
not  then  the  means  at  command  to  pay  it,  but  that  he  would 
be  able  to  pay  it  with  less  inconvenience  when  the  next  cotton 
crop  came  into  market ;  that  he  had  induced  the  belief  tliat  he 
would  pay  it  as  soon  as  he  could  do  so.  He  replied  that  it 
was  at  that  time  his  intention  to  pay  it,  and  that  he  would 
have  done  so,  but  that  he  subsequently  learned  that  he  would 
lose  a  much  larger  sum  by  Mr.  Barrett;  that  he  would  be 
unable  to  bear  so  heavy  a  loss,  and  had  coifie  to  the  deter- 
mination not  to  pay  this  claim,  or  any  other  claim  growing 
out  of  his  liability  for  Barrett,  unless  compelled  by  law. 

"  The  papers  to  which  I  refer  as  having  been  in  the  bands 
of  Mr.  Welch,  and  which  he  said  he  might  have  retained  to 
indemnify  him,  I  did  not  understand  him  as  saying  had  been 
placed  in  his  hands  by  Mr.  Barrett  for  that  purpose,  but  came 
into  his  hands  without  any  reference  whatever  to  this  liability ; 
but  that,  if  he  had  known  he  was  liable,  he  could  and  would 
have  re  ained  them. 

*'  Mr.  Welch  did  not,  as  well  as  I  remember,  make  to  me  any 

!)rornise  to  pay  the  bills,  except  in  the  manner  previously  re- 
erred  to. 

"  Worsley,  Forman,  &  Kennedy,  or  Worsley  &  Forman,  their 
predecessors  in  business,  had  previously  sold  to  Mr.  Barrett 
bagging  and  rope  to  a  large  amount,  upon  a  letter  of  credit  of 
Mr.  vVelch  and  Mr.  Elgee,  acting  as  the  agent  of  Worsley,  For- 
man, &  Kennedy.  I  would  not  have  sold  goods  to  Mr.  Barrett 
on  time  upon  his  individual  responsibility  alone. 

"  On  the  day  of  the  maturity  of  the  bill  first  maturing,  the 
one  for  $  891.32,  d  e  20  -  23  December,  Mr.  Duff,  a  young 
man  who  had  charge  of  Mr.  Barrett's  business,  called  on  me 
and  told  me  that  Mr.  Barrett  was  sick ;  that  he  would  be  un- 
able to  pay  the  bill  on  that  day,  and  requested  that  Worsley, 
Forman,  &  Kennedy  would  take  it  up,  representing  that  he 
would  be  in  funds  to  pay  it  in  a  few  days,  and,  as  soon  as,  he 
was  able,  would  pay  it.  In  consequence  of  which,  the  bill 
was  taken  up  by  Worsley,  Forman,  &  Kennedy,  as  agent  of 
the  Louisville  Manufacturing  Company. 

W.  Chambers. 

«  New  Orleans,  February  23, 1848. 

"  To  be  admitted  as  evidence,  as  if  sworn  to  and  given  in' open 
court. 

Wm.  Dunbar,  for  Welch, 
Stockton  &  Steele, /or  Plaintiff. 

**  New  Orleans,  February  23, 1848. 
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"  And  on  the  same  day  the  testimony  of  W.  W.  Whitehead 
was  offered  in  evidence. 

^  I  am  acquainted  with  the  bagging  and  rope  trade  in  New 
Orleans ;  have  been  several  times,  at  different  periods,  in  the 
commercial  house  of  Worsley,  Forman,  &  Kennedy,  and  For- 
man  So  Kennedy;  know  that  those  articles  are  sometimes 
sold  for  cash,  and  sometimes  on  time.  Time  sales  made 
about  this  period  of  the  year  are  most  frequently  made  pay- 
able about  the  beginning  of  the  ensuing  year,  but  vary  as  to 
the  time ;  sometimes  the  bills  are  drawn  payable  as  early  as 
November  and  December,  and  sometimes  the  time  is  extended 
to  January,  February,  and  March.  Time  sales  are  also  some- 
times made  on  shorter  time,  to  wit,  thirty,  sixty,  ninety,  and 
one  hundred  and  twenty  days. 

W.  W.  Whitehead. 

*«  New  Orleans,  May  10, 1848.'' 

^  The  above  evidence  is  taken  by  consent  of  parties,  and  it 
is  asreed  that  it  may  be  read  on  the  trial  of  the  case  of  the 
Louisville  Manufacturing  Company  v.  Welch,  as  testimony, 
by  either  party. 

Stockton  &  Steele,  far  Plaintiffs. 

Wm.  Dunbar,  for  Defendant. 

"  New  Orleans,  May  10, 1848. 

^  And  further  on  the  same  day,  the  testimony  of  D.  Griffon 
was  offered  in  evidence. 

^  I  certify  that  the  two  accounts,  A  and  B,  are  taken  from 
the  books  of  the  late  Thomas  Barrett,  and  are  a  true  copy  of 
the  same,  and  that  they  contain  a  full  and  correct  statement  of 
the  accounts  of  Thomas  Barrett  and  Michael  Welch,  Esq.  I 
was  a  clerk  in  the  house  of  Thomas  Barrett  during  the  period 
of  the  above  two  account,  and  know  them  to  be  correct,  hav- 
ing compared  them  with  the  books.  There  were  not,  at  any 
time,  any  funds  or  notes  place'd  in  the  haitds  of  Mr.  Welch  to 
secure  him  for  his  guaranty  of  the  3d  May,  1845 ;  if  there  had 
been,  I  should  have  known  it  I  have  known  that  Captain 
Welch  traded  from  Alexandria  to  New  Orleans  as  captain  of  a 
steamboat,  and  was  here  every  eight  or  ten  days,  from  the  3d 
of  May,  1845,  up  to  this  time. 

D.  Griffon. 

«  New  Orleans,  23rf  February,  1848. 

<*  We  agree  that  the  above  evidence  may  be  used  as  if  the 
witness  was  sworn  and  examined  in  open  court,  in  the  case  of 
the  Louisville  Manufacturing  Company  v.  Mr.  Welch,  and  that 
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the  accounts  A  and  B  be  taken  without  requiring  the  produc- 
tion of  the  books  of  Banv3tt 

Stockton  &  Steele, /or. P/ain^5. 

Wm.  Dunbar, /or  Defendant^ 

"  New  Orleans^  February  23, 1848." 

(Then  followed  a  transcript  of  long  accounts  between  Welch 
and  Barrett.) 

The  following  bill  of  exceptions  was  taken  upon  the  tiial :  — 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  and  be- 
fore the  jury  retired,  the  plaintiffs  bj:  their  counsel,  Stockton  & 
Steele,  requested  the  court  to  charge  the  jury  as  follows :  — 

*^  1.  That  the  statement  made  by  defendant  to  witness 
Chambers,  who  had  called  on  behalf  of  plaintiffs  to  demand 
payment,  that  on  the  assurance  of  Barrett  that  the  debt  had 
been  paid,  he,  Welch,  had  given  up  papers  and  security,  by 
which  he  could  have  secured  himself  from  loss,  was  an  ac- 
knowledgment that  he  had  due  notice  of  the  ifact  that  the 
plaintiffs  had  sold  the  goods  to  Barrett  on  the  faith  of  the  letter 
of  credit. 

''  2.  That  if  notice  of  the  purchase  of  goods  from  plaintiffs 
on  the  letter  of  credit  was  given  within  a  reasonable  time  by 
Barrett  to  defendant,  it  enured  to  the  benefit  of  plaintiffs  as 
effectually  as  if  the  notice  had  been  given  him  directly  from 
the  plaintiffe. 

<<3.  That  the  immediate  and  strict  notice  required  to  be 
^ven  by  the  holder  of  a  protested  bill  of  exchange  or  promis- 
sory note  is  not  requisite  in  cases  of  guaranty. 

"  4.  That  if  there  was  no  other  notice,  that  given  by  plain- 
tiffs at  the  time  of  the  protest  of  the  first  bill,  or  shortly  before 
or  shortly  after  the  date,  was  sufficient 

"5.  That  the  statement  made  by  Welch,  the  defendant, 
to  witness.  Chambers,  while  the  latter  was  acting  for  plaintiffs 
in  endeavoring  to  collect  the  debt,  that  he  had  not  then  the 
means  to  pay  the  debt,  but  after  another  cotton  crop  he  would 
be  able  to  pay,  and  that  '  he  did  not  wish  to  throw  any  obsta- 
cles in  the  way  of  the  collection  of  the  debt,'  was  a  waiver  of  all 
objections  to  the  payment  thereof,  was  an  acknowledgment  of 
his  legal  liability,  and  a  promise  to  plaintiffs  to  pay  them  the 
debt 

"  6.  That  the  failure  to  protest  any  of  the  bills  of  exchange 
was  not  a  giving  of  further  time  to  the  debtor,  Barrett,  and  the 
liability  of  the  defendant  was  in  no  way  affected  thereby. 

<<  7.  That  the  giving  a  reasonable  credit  to  Barrett  on  the  sales 
was  no  violation  of  the  rights  of  Welch,  and  that  the  credits  in 
this  case  were  reasonable. 
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^8.  That  the  mistake  of  Welch  as  to  the  fact  of  the  debt 
having  been  paid  does  not  release  his  obligation. 

"  Whereupon  the  court  instructed  the  jury  as  desired  by  the 
plaintiffs  in  their  second,  third,  and  sixth  points  of  instruction, 
but  refused  to  give  any  of  the  other  instructions  asked  by  the 
plaintiff ;  to  which  ruling  of  the  court,  the  plaintiffs  by  their 
said  counsel  excepted,  tendered  this  their  bill  of  exception,  and 
prayed  that  it  might  be  signed,  which  is  done  accordingly. 

<'  And  be  it  further  remembered,  that  at  the  same  time  the 
defendant,  by  William  Dunbar,  his  counsel,  asked  the  court 
to  charge  the  jury  as  follows :  — 

<<  1.  That  upon  acceptance  by  the  plaintiffs,  or  their  agents,  of 
the  letter  of  credit,  notice  should  have  been  given  in  a  reason- 
able time  to  the  defendant  that  they  had  accepted  the  guaranty, 
and  that  they  meant  to  furnish  Thomas  Barrett  with  bagging 
and  rope  upon  the  faith  of  defendant's  guaranty. 

'<  2.  That  after  the  bageing  and  rope  had  been  furnished  bv 
them,  they  should  have  given  immediate  notice  to  the  defend- 
ant of  the  amount  furnished,  and  the  sum  of  money  for  which 
they  looked  to  the  defendant  for  payment 

<<  3.  That  the  credit  to  Thomas  Barrett  should  not  have  been 
extended  beyond  the  term  mentioned  in  said  letter  of  credit, 
viz.  the  1st  of  December,  1845,  the  term  mentioned  in  said 
guaranty. 

"  4.  That  if  the  defendant  bad  been  released  or  discharged 
by  the  failure  of  the  plaintiffs  or  their  agents  to  give  the  proper 
notices  to  the  defendan  as  before  charged,  the  obligation  of 
the  defendant  on  the  guaranty  could  be  revived,  or  the  laches 
or  neglect  of  the  plaintiffs,  or  their  agents,  waived  only  by  a 
promise  of  the  defendant  to  pay  with  a  full  knowledge  of  all 
the  circumstances ;  and  that  the  promise  must  be  explicit,  and 
made  out  by  the  most  clear  and  unequivocal  evidence. 

"  5.  That  if  the  jury  believe  that  time  was  given  by  the  plain- 
tiffs or  their  agents  to  Thomas  Barrett,  at  the  maturity  of  any 
of  the  drafts  or  notes  sued  on,,  without  the  consent  of  the  de- 
fendant, the  defendant  is  hereby  relieved  from  the  payment  of 
any  one  of  them  upon  which  said  time  was  given. 

"  Whereupon  the  plaintiffs  objected  to  the  court  giving  such 
instructions  so  asked  bv  the  defendant  through  his  said  coun- 
sel, but  the  court  overruled  said  objections  of  the  plaintiffs,  and 
gave  to  the  jury  all  the  said  instructions  so  asked  as  aforesaid 
by  the  defendant ;  to  which  ruling  and  instructions  bv  the  court 
the  piaintifis  by  their  said  counsel  excepted,  tendered  this  their 
bill  of  exceptions,  and  prayed  the  same  might  be  signed,  which 
is  done  accordingly.  The  court,  in  refusing  to  ^ive  the  fifth  in- 
struction asked  by  the  plaintiffi,  stated  to  the  jury  that  it  was 
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a  question  of  fact  for  their  own  determination,  and  that  for  that 
reason  he  refused  to  give  that  instruction. 

«Theo.  H.  Mc Caleb,  U.  S.  Judged 

The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiffs 
sued  out  a  writ  of  error,  under  which  the  case  was  brought  to 
this  court 

It  was  argued  by  Mr.  Butierxoorth^  in  a  printed  brief,  for  the 
plaintiffs  in  error,  no  counsel  appearing  for  th^  defendant 

The  points  made  by  the  counsel  for  the  plaintiff's  in  error 
were  the  following,  viz. :  — 

I.  That  the  court  erred  in  refusing  to  charge  the  jury  as 
follows :  — 

1.  "  That  the  statement  made  by  defendant  to  wntness  Cham- 
bers, who  had  called  on  behalf  of  the  plaintiffs  to  demand  pay- 
ment, that  on  the  assurance  of  Barrett,  that  the  debt  had  been 
paid,  he,  Welch,  had  given  up  papers  and  security,  by  which 
he  could  have  secured  himself  from  loss,  was  an  acknowledg- 
ment that  he  had  due  notice  of  the  fact  that  the  plaintiffs  had 
sold  the  goods  to  Bsurrett  on  the  faith  of  the  letter  of  credit" 

2.  "  That  if  there  was  no  other  notice,  that  given  by  the 
plaintiffs  at  the  time  of  the  protest  of  the  first  bill,  or  shortiy 
before  or  after  that  date,  was  sufficient" 

3.  "  That  the  statement  made  by  Welch,  the  defendant,  to  the 
witness  Chambers,  while  the  latter  was  acting  for  the  plaintiffs 
in  endeavoring  to  collect  the  debt,  that  he  had  not  then 'the 
means  to  pav  the  debt,  but  after  another  crop  of  cotton,  he 
would  be  able  to  pay,  and  he  did  not  wish  to  throw  any  ob- 
stacles in  the  way  of  the  collection  of  the  debt,  was  a  waiver 
of  all  objections  to  the  payment  thereof,  was  an  acknowledg- 
ment of  his  legal  liability,  and  a  promise  to  plaintiffs  to  pay 
them  the  debt" 

4.  '<  That  the  giving  a  reasonable  credit  to  Barrett  on  the 
sales  was  no  violation  of  the  rights  of  Welch,  and  that  the 
credits  given  in  thb  case  were  reasonable." 

5.  "  TJiat  the  mistake  of  Welch  as  to  the  fact  of  the  debt 
having  been  paid  does  not  release  his  obligation." 

II.  The  court  erred  in  charging  the  jury  as  follows : 

1.  "  That  the  credit  of  Thomas  Barrett  should  not  have  been 
extended  beyond  the  term  mentioned  in  said  letter  of  oredit, 
viz.  the  1st  of  December,  1845." 

Upon  this  assignment  of  enors,  we  have  only  a  few  words 
of  remark  to  offer  to  the  court 

The  conversation  of  Welch  with  Chambers,  referred  to  in 
the  first  item  of  instructions  to  the  jury  asked  by  plaintifisi 
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shows  couclusively  that  Welch  had  had  securities,  or  means  of 
indemnity,  in  liis  hands  against  loss  on  account  of  this  guar* 
anty ;  that  be  had  intended  to  hold  on  to  them ;  and  that  he 
gave  up  these  securities  to  Barrett  only  on  the  assurance  of 
Barrett  that  the  debt  had  been  paid  to  the  plaintiffs. 

It  seems,  then,  that  Welch  not  only  had  notice^  but  he  had 
reaped  the  fruits  which  the  law  intends  shall  be  gathered  from 
notice,  security  against  loss.  If  he  afterwards  gave  up  these 
securities  to  Barrett,  on  his  assurance  that  the  debt  had  been 
paid,  it  was  his  own  folly  and  misfortune ;  but  the  very  reason 
which  Welch  assigned  to  Chambers  for  having  given  up  the 
securities  necessarily  establishes  the  fact  ot  due  notice. 

That  Welch  intended  to  hold  on  to  these  securities  is  estab* 
lished  by  the  fact  that  he  gave  them  up  on  the  assurance  of 
Barrett  that  the  debt  had  beon  paid. 

The  court  should  have  given  the  jury  the  instruction  con- 
tained in  the  fourth  item  of  instructions  asked  for  by  the  plain- 
tifis.  However,  we  do  not  deem  it  material,  as  what  is  said 
above  is,  in  our  opinion,  conclusive  on  the  matter  of  notice. 

The  same  reason  also  relieves  us  from  any  necessity  to 
remark  upon  the  instructions  given  the  jury  at  the  instance  of 
defendant,  in  regard  to  notice. 

The  conversation  of  Welch  with  Chambers,  in  our  opinion, 
clearly  establishes,  also,  that  Welch  acknowledged  his  indebted- 
ness, and  promised  to  pay  the  defendant ;  and,  therefore,  the 
fifth  item  of  instruction  to  the  jury,  asl^ed  by  the  plaintifb, 
should  have  been  given  by  the  court.  Welch  said  that  he 
had  not  then  money  to  pay  the  debt;  that  after  another  crop 
of  cotton  he  would  be  able  to  pay,  and  that  he  did  not  wish 
to  throw  any  obstacles  in  the  way  of  the  collection  of  the  debt 

This  was  certainly  equivalent  to  a  direct  acknowledgment 
of,  and  promise  to  pay,  the  debt. 

He  did  not  wish  to  throw  any  obstacles  in  the  way  of  the 
collection  of  the  debt.  CoUectioi.  of  the  debt  from  whom  ? 
From  a  third  person  over  whom  he  could  have  no  control  ? 
From  Barrett,  who  was  assuredly  bound,  and  the  collection  of 
the  debt  from  whom,  Welch  could  in  ho  way  whatever  retard 
or  obstruct  ?  It  would  be  unphilosophical  to  suppose,  that 
Welch  did  not  speak  only  in  reference  to  his  own  liability,  and 
to  the  collection  of  the  debt  from  himself.  It  was  tantamount 
to  saying,  I  know  I  am  liable  for  the  debt ;  but  I  have  no  pres- 
ent means  with  which  to  pay ;  after  another  cotton  crop,  I  shall 
be  able  to  pay.  I  have  no  intention  to  dispute  the  debt  I  do 
not  dispute  the  debt 

The  judge  of  the  court  of  first  instance  assigned  in  the  Mil 
of  exceptions,  as  a  reason  for  refusing  to  give  this  instraotion 

VOL.  X.  40 
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4         — 

to  the  jnry,  that  it  was  matter  of  fact,  and  thefefore  to  be 
judged  of  by  the  jnry  only. 

We  answer,  that  it  is  the  province  of  the  court  to  determine 
what  words  and  circumstances  amount  to  a  promise  to  pay,  or 
a  waiver  of  a  right  This  is  made  plain,  when  the  supposed 
promise  to  pay,  or  waiver,  has  been  reduced  to  writing.  In 
such  case,  it  is  clear  that  the  court  must  instruct  the  jury  as  to 
the  point  of  its  being  in  law  a  promise  or  not,  or  a  waiver  or 
not  The  court  in  such  case  instructs  the  jury,  that  if  they 
believe  the  instrument  of  writing  to  have  been  executed  by  the 
party  against  whom  it  is  adduced,  then  such  instrument 
amounts  in  law,  or  does  not  amount  in  law  (as  the  case  may 
require),  to  a  promise  to  pay,  &c. 

Now,  we  cannot  conceive  any  reason  which  could  give  this 
power  to  the  court  in  the  case  of  a  written  instrument^  and 
yet  refuse  it  in  case  the  obligation  is  evidenced  only  by  parol ; 
the  question  in  each  case  is.  Do  the  words,  whether  written  or 
not,  under  the  circumstances,  amount,  in  law,  to  a  promise,  &c.  ? 

The  court  should  then,  in  our  opinion,  have  instructed  the 
jury,  that,  if  tRey  believed  that  Welch  stated  to  Chambers  that 
he  had  not  then  the  means  to  pay  the  debt,  but  after  another 
cotton  crop  he  would  be  able  to  pay,  and  that  he  did  not 
wish  to  throw  any  obstacles  in  the  way  of  the  collection  of  the 
debt,  or  spoke  to  him  in  words  to  that  effect,  then  such  words 
amounted  to  a  waiver  of  all  objections  to  the  payment  of  the 
debt,  to  an  acknowledgment  of  his  legal  liability  therefor,  and 
to  a  promise  to  the  plaintiffs  to  pay  them. 

The  rule  attempted  to  be  applied  to  this  case,  by  the  defend- 
ant, as  to  the  necessity  of  knowledge  on  the  part  of  Welch  of 
all  the  circumstances,  &c.,  is  not  applicable  here,  because  that 
rule  applies  only  when  the  party  promising  has  done  so  with- 
out the  knov/ledge  of  the  fact,  that  notice  had  not  been  given 
according  to  law  in  order  to  bind  him.  But  in  the  case  at  bar, 
the  statements  of  Welch  himself  to  Chambers  show  that  he 
had  had  due  notice;  for  Welch  tells  Chambers,  that,  on  the 
assurance  of  Barrett  that  the  debt  had  been  paid,  he  had  given 
up  the  securities,  &c.,  which  establishes  that  notice  had  been 
given,  and  that  it  came  to  his,  Welch's,  knowledge. 

We  think  it  fully  established  that  this  item  of  instruction 
should  have  been  given  the  jury. 

The  seventh  item  of  instruction  asked  for  by  the  plaintiiGs 
assumes  that  the  giving  a  reasonable  credit  to  Barrett  on  the 
sales  was  no  violation  of  the  rights  of  A^elch. 

The  sales  in  this  cas^  were  made  to  Barrett  between  the  3d 
May  and  Ist  December,  1845 ;  the  four  obligations  of  Barrett 
were  taken,  falling  due  on  the  20th  December,  1845;  10th. Jan- 
nary,  1846 ;  Idth  January,  1846 ;  and  20th  January,  1846. 
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The  court  rerosed  to  ffive  the  instraction ;  and  on  the  con- 
trary,  at  the  instance  of  the  defendant,  inBtnicted  the  jury  that 
the  credit  given  Thomas  Barrett  should  not  have  been  extend- 
ed beyond  the  term  mentioned  in  the  letter  of  credit,  viz.  the 
1st  of  December,  1845. 

The  case  of  Samuell  v.  Howarth,  mentioned  in  Fell  on  Guar- 
anties, pages  165, 166, 167,  is  directly  opposed  to  the  ruling  of 
the  Circuit  Court  in  this  case. 

The  time  within  which  sales  were  to  be  made  under  the 
guaranty  in  that  case  extended  from  2d  April,  1814,  to  2d  April, 
1815.  Uoods  were  furnished  during  thai  period  on  certain  cred- 
its, to  be  then  paid  for,  with  bills  at  three  months,  which  bills 
were  accordingly  drawn  and  accepted,  &c  These  bills  were 
again  renewed  from  time  to  time ;  and  the  fresh  bills  again  re- 
newed, till  June,  1816. 

The  Lord  Chancellor  said,  as  no  stipulation  was  made  as  to 
the  terms  of  credit,  he  would  suppose  them  to  be  in  the  usual 
course  of  trade.  In  that  case,  in  consequence  of  the  frequent 
and  unusual  extension  of  the  time  of  payment,  by  repeated 
renewals  of  the  bills,  the  guarantor  was  held  to  have  been  dis- 
charged. 

There  is  no  necessity  for  a  raaranty,  when  the  terms  of  sale 
are  cash;  the  very  nature  of  the  undertaking  presupposes  a 
credit;  indeed,  guaranty  can  exist  only  in  cases  in  which 
credit  is  given. 

Now,  the  guaranty  in  the  case  at  bar  extended  to  sales 
made  at  any  time  between  its  date,  3d  May,  1845,  and  the  1st 
of  December  of  the  same  year. 

It  is  apparent,  then,  that  the  latter  part  of  the  term,  accord- 
ing to  the  ruling  of  the  Circuit  Court,  could  have  no  effect  at 
all.  By  the  terms  of  the  guaranty,  the  sales  made  on  the  30th 
of  November  are  as  fully  protected  as  those  made  on  the  4th 
day  of  May ;  but  the  ruling  of  the  court  would  confine  the 
sales  of  the  30th  of  November  to  the  short  credit  of  twenty- 
four  hours. 

We  have  not  a  doubt  this  ruling  of  the  Circuit  Court  is 
erroneous. 

The  eighth  item  of  instruction  asked  for  by  plaintiffs  as- 
sumes that  the  mistake  of  Welch  as  to  the  fact  of  the  debt 
having  been  paid  does  not  release  his  obligation. 

The  court  refused  to  give  this  instruction.  Welch,  in  con- 
versation with  Chambers,  the  agent  of  plaintifis  for  collection 
of  the-  debt,  stated  to  Chambers,  that  on  the  assurance  of 
Barrett  that  the  debt  had  been  paid,  he,  Welch,  delivered  up 
to  Barrett  securities,  &c.,  by  means  of  which  he  could  have 
secured  himself  from  loss. 
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We  are  at  a  loss  to  conceive  how  the  mistake  of  Welch  as 
to  a  fact,  to  look  to  which  was  his  duty,  can  in  any  degree 
affect  the  rights  of  the  plaintiffs,  who  had  neither  any  interest, 
nor  any  authority,  to  meddle  with  the  matter  of  indemnity 
•gainst  loss  furnished  by  Barrett  to  Welch. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  the  Circuit  Court  held  by  the 
•district  judge  in  and  for  the  District  of  Louisiana. 

The  suit  was  brought  upon  the  foUowing  letter  of  o'edit 

Ted  by  the  defendant,  and  dated  New  Orleans,  3  May,  1845 : 
hereby  guaranty  the  payment  of  any  purchases  of  bag- 
ging and  rope  which  Thomas  Barrett  may  have  occasion  to 
make  between  this  and  the  1st  of  December  next" 

It  appeared  that  this  letter  of  credit,  soon  after  it  was  given, 
was  deposited  by  Barrett  with  a  house  in  New  Orleans,  who, 
as  the  factors  of  the  plaintiffs,  sold,  at  different  periods,  within 
Hike  time  prescribed,  several  parcels  of  bagging  and  rope,  and 
delivered  the  same  to  Barrett  on  the  faith  of  it^  giving  the  usual 
ctedit  on  the  sales  of  goods  of  this  description,  and  taking  his 
acceptances  for  the  price,  payable  at  the  expiration  of  the  credit 
to  the  order  of  the  plaintiffs. 

There  were  four  different  parcels  sold  at  different  times,  and 
the  usual  credit  given,  on  each  of  the  sales,  extended  beyond 
the  Ist  of  December,  the  time  mentioned  in  the  guaranty. 

No  notice  was  given  to  the  defendant  by  the.  house  in  New 
Orleans,  nor  bv  the  plaintiffs,  of  the  acceptance  of  his  letter 
of  credit,  or  of  the  s4les  made  to  Barrett  on  the  faith  of  it 

Shortly  after  the  maturity  of  the  first  acceptance,  which  was 
on  the  latter  part  of  December,  the  clerk  of  the  New  Orleans 
vbouse  called  on  the  defendant,  and  ^ve  him  notice  the  ac- 
ceptance was  unpaid,  and  that  he  womd  be  looked  to  for  pay- 
ment; and  also  for  the  payment  of  the  acceptances  then  run- 
ning to  maturity,  if  unpaid  when  they  fell  due.  The  defend- 
ant desired  the  clerk  to  obtain  all  he  could  from  Barrett 
tow^ds  the  payment  Subsequently,  and  after  all  the  ac- 
ceptances had  become  due  and  were  dishonored,  the  clerk  bad 
•a  second  interview  with  him,  when  he  expressed  a  wish  that 
he  might  not  be  pressed  for  the  payment  immediately,  observ- 
ing, that  he  did  not  wish  to  interpose  any  obstacle  to  the 
eoUection  of  the  demand  [  that  he  had  not  the  means  of 
paying  the  amount  then  conveniently ;  but  would  have  them 
at  the  coming  in  of  the  next  cotton  crop. 

At  a  still  later  interview,  the  defendant  expressed  the  opinion, 
that  his  letter  restricted  the  time  of  credit  to  Barrett  lor  the 
goods  to  be  purchased  to  the  1st  of  December,  stating  that, 
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under  this  impression,  he  had  delivered  tip  to  him  certain 
securities  at  the  expiration  of  the  period  of  the  credit  given, 
which  he  held  as  an  indemnity,  Barrett  assuring  him  at  the 
time  that  the  demand  had  been  settled. 

The  evidence  being  closed,  the  following  instructions  were, 
among  others,  prayed  for,  on  the  part  of  the  plaintifi^  and  re- 
fused. 

1.  That  the  giving  a  reasonable  credit  to  Barrett  on  the 
sales  was  no  violation  of  the  rights  of  the  defendant ;  and  that 
the  credits  in  this  case  were  reasonable. 

2.  That  the  mistake  of  the  defendant  as  to  the  fact  of  the 
demand  having  been  paid  did  not  release  his  obligation. 

And  the  court  gave,  among  others,  the  foUowing  instruc- 
tions :  — 

1.  That  after  the  bagging  and  rope  had  been  furnished  by 
the  plaintiff,  they  should  have  given  immediate  notice  to  the 
defendant  of  the  amount  furnished,  and  the  sum  of  money  for 
which  they  looked  to  him  foV  payment 

2.  That  the  credit  to  Barrett  should  not  have  extended  be- 
yond the  term  mentioned  in  the  said  letter  of  credit,  to  wit,  the 
Ist  of  December. 

The  jury  found  a  verdict  for  the  defendant 

L  We  are  of  opinion,  that  the  court  below  erred  in  the  con- 
struction given  to  the  terms  of  the  letter  of  credit  It  guaran- 
tied the  payment  of  any  purchases  of  bagging  and  rope  that 
Barrett  might  have  occasion  to  make  between  its  date  and  the 
1st  of  December.  The  limitation  is  as  to  the  time  within 
which  the  purchases  were  to  be  made ;  not  as  to  the  time  of 
the  credit  to  be  given  to  the  purchaser.  As  credit  was  con- 
templated, indeed  was  the  special  object  of  the  guaranty,  that 
which  was  given  upon  the  sales  of  goods  of  this  description  in 
the  ordinary  course  of  trade  must  have  been  intended.  And, 
for  aught  that  appears  in  the  case,  this  was  the  credit  given. 

The  time  for  which  credit  was  to  be  given  upon  the  pur- 
chases is  left  indefinite  in  the  instrument,  and  must  receive  a 
reasonable  interpretation  ;  one  within  the  contemplation  of  the 

Sarties ;  and  that  obviously  is  as  we  have  stated.     Samuell  v. 
[owarth,  3  Mer.  272. 

There  might  be  some  doubt  upon  the  lan^age  used  by  the 
court  below  on  this  point,  whether,  in  chargmg  that  the  credit 
to  Barrett  should  not  have  been  extended  beyond  the  1st  of 
December,  it  was  not  intended  to  refer  to  the  purchases  of  the 
goods,  and  not  to  the  period  of  credit  given. 

But  when  taken  in  connection  with  the  seventh  instruction 
prayed  for  and  refused,  all  ambiguity  is  removied. 

Besides,  no  question  appears  to  have  been  raised,  that  the 

40* 
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price  was  claimed  for  any  goods  sold  beyond  the  limit  of  the 
goaranty. 

IL  We  are  also  of  opinion,  that  the  conrt  erred  in  the  in- 
stxuction,  that,  after  the  bagging  and  rope  had  been  furnished 
tp  Barrett,  the  plaintiffs  should  have  given  immediate  notice  to 
uie  defendant  of  the  amount  furnished,  and  of  the  sum  of 
money  for  which  they  looked  to  him  for  payment 

The  rule  as  lai^  down  by  this  court  in  Douglass  and  others 
V.  Reynolds  and  others  (7  Petets,  126)  is,  that,  in  a  letter  of 
credit  of  this  description,  all  that  is  required  is  that,  when  aU 
the  transactions  between  the  parties  under  the  guaranty  aic 
closed,  notice  of  the  amount  for  which  the  guarantor  ip  t^eid  re* 
sponsible  should,  within  a  reasonable  time  afterwards,  be  mm 
municated  to  him. 

What  is  a  reasonable  time  must  depend  upon  the  circum- 
stances of  each  particular  case,  and  is  genereuly  a  questioitof 
fe^  for  the  jury  to  determine.  Lawrence  v.  McCalmont  et  aL, 
3  Howard,  426. 

It  w;as  also  ruled  in  that  case,  that,  when  the  debt  fell  due 
against  the  principal  debtor,  a  demand  of  payment  should  be 
made,  and  in  case  of  non-payment  by  him,  that  notice  of  such 
demand  should  be  riven  in  a  reasonable  time  to  the  guarantori 
and  that  otherwise  he  would  be  discharged  from  his  liability. 

When  the  case  came  before  the  court  a  second  time,  and 
which  is  reported  in  12  Peters,  497,  the  principle  here'  stated 
was  somewhat  qualified,  the  court  holding  that,  in  case  of  the 
insolvency  of  the  principal  debtors,  and  total  inability  to  re- 
spond to  the  surety  before  the  debt  fell  due,  the  demand  and 
notice  might  be  dispensed  with. 

.  The  court  refers  to  a  class  of  cases  both  in  England  and  in 
this  country,  drawing  the  distinction  between  the  liability  as- 
sumed by  a  guarantor,  and  that  of  the  drawers  or  indorser  of 
commercial  papers ;  the  forn^er  being  held  liable  on  his  guaran- 
ty in  the  absence  ojf  any  demand  and  notice,  unless  some  dam^. 
age  or  loss  had  been  sustained  by  reason  of  the  neglect ;  while, 
in  order  to  charge  the  latter,  strict  demand  and  notice  must  be 
shown  according  to  the  law  merchant 

The  authorities  are  very  full  on  this  head,  and  are  founded 
upon  sound  and  substantial  reasons.  8  East,  242 ;  2  Taunt 
206;  3B.&Cr.439,  447;  1  lb.  10;  6M.  &  8.  62;  5  M.  & 
Gr.  659.;  9  8.  &  R.  198;  1  Story,  22,  35,  36;  Chitty  on 
Bills,  324 ;  Chitty,  jr.  733 ;  3  Kent,  Com.  123. 

When  this  case  was  before  the  court  the  second  time,  one 
of  the  grounds  upon  which  a  new  trial  was  ordered  was  the 
refusal  of  the  court  below  to  instruct  the  jury,  that,  if  they  found 
the  principal  debtors,  at  or  previous  to  the  time  the  payment  of 
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the  debt  fell  due,  insolvent,  the  omission  to  demand  paymeift 
and  give  notice  to  the  guarantor  did  not  discharge  him  from 
his  liability.  The  rule,  therefore,  above  stated,  was  not  only 
laid  down  very  distinctly,  but  applied  in  that  case  in  the  final 
disposition  of  it  by  the  court 

The  same  doctrine  is  very  fully  stated  and  enforced  by  Mr. 
Justice  Story  in  Wilder  v.  Savage,  already  referred  to ;  and 
also  laid  down  in  his  work  on  Promissory  Notes  (§  485),  and 
by  Chancellor  Kent  in  his  (Commentaries  ( VoL  IIL  p.  123.) 

The  same  course  of  reasoning  and  authority  would  seem  io 
be  equally  applicable  to  the  notice  required  of  the  goods  fur- 
nished or  credits  given  under  the  guaranty,  and  on  the  faith  of 
it  at  the  close  of  the  transactions,  and  of  the  amount  for  which 
the  party  intended  to  look  to  the  guarantor  for  payment,  so  as 
to  advise  him  of  the  extent  of  his  liabilities.  We  perceive  no 
reason  why  the  rule  in  respect  to  notice  should  be  more  strict 
in  this  sta^e  of  the  dealings  of  the  parties,  than  at  the  time 
when  the  debt  becomes  due ;  or  that  the  guarantor  should  hie 
discharged  for  the  delay  in  giving  this  notice,  when  no  loss  or 
damage  has  resulted  to  him  thereby.  He  has  already  had  no* 
tice  of  the  acceptance  of  the  guaranty,  and  of  the  intention  of 
the  party  to  act  under  it.  The  rule  requiring  this  notice  with- 
in a  reasonable  time  after  the  acceptance  is  absolute  and  im- 
perative in  this  court,  according  to  all  the  cases ;  it  is  deemed 
essential  to  an  inception  of  the  contract ;  he  is|  therefore,  ad- 
vised of  his  accruing  liabilities  upon  the  guaranty,  and  may 
very  well  anticipate,  or  be  charged  with  notice  of,  an  amount 
of  indebtedness  to  the  extent  of  the  credit  pledged.  Still,  it 
may  be  reasonable  that  he  should  be  advised  of  the  actual 
amount  of  liability,  when  the  transactions  are  dosed ;  and,  if 
any  loss  happens  in  consequence  of  the  omission  to  give  the 
nbtice  within,  a  reasonable  time,  the  fault  is  attributable  to  the 
laches  of  the  creditor,  and  must  fadl  oa  him. 

Upon  this  view,  the  doctrine  governing  the  question  of  no- 
tice at  the  close  of  the  dealings  ori  the  taith  of  the  guaranty, 
and  also  at  the  subsequent  period  wh^n  the  indebtedness  und^r 
it  becomes  due,  is  consistent  and  reconcilable,  and  places  the 
duty  of  the  creditor  on  the  one  hand,  and  the  obligation  of  the 
guarantor  on  the  other,  in  both  instances,  upon  those  genefal 
principles  which  have  always  been  applied  to  contracts  of  this 
description,  and  preserves  and  maintains  throughout  the  settled 
distinction  on  the  subject  of  notice  between  the  liability  as- 
sumed by  the  guarantor,  and  that  of  the  drawer  or  indorser  of 
commercial  paper. 

This  intermediate  notice  required  in  this  court  does  not  ap- 
pear to  be  a  necessary  step  to  charge  the  guarantor  according 
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to  the  ESnglish  cases,  as  notice  of  acceptance  and  intention  to 
act  upon  the  guaranty  is  regarded  as  sufficient,  until  the  debt 
becomes  due  and  payable ;  then  reasonable  notice  of  the  de- 
fault of  the  principal  to  pay  must  be  given,  as  otherwise,  if  loss 
or  damage  shoula  happen  in  consequence  of  the  omission,  it 
would  operate  as  a  discharge  to  that  extent 

Returning,  then,  to  the  case  in  hand,  we  think  the  court  erred 
in  charging  the  jury  in  respect  to  this  intermediate  notice  of  the 
goods  furnished,  and  of  the  sum  for  which  the  plaintiffs  intend- 
ed to  look  to  the  defendant  for  payment,  in  holding  that  it 
should  be  given  immediately  upon  the  closing  of  the  dealing 
under  the  guaranty ;  as  reasonable  notice,  in  the  cases  in  whidi 
it  is  required,  is  all  the  diligence  that  is  essential  in  order  to 
comply  with  the  rule.  According  to  the  instruction,  the  jury 
must  have  understood  that  notice  to  charge  the  defendant 
should  have  b^en  as  strict  as  in  the  case  of  a  drawer  or  indorser 
of  a  bill  of  exchange. 

The  eighth  instruction  refused,  to  wit,  that  the  mistake  of 
the  defendant  as  to  the  fact  of  the  debt  having  been  paid  did 
not  discharge  him,  is  not  very  intelligible ;  but,  as  a  proposition 
standing  alone,  should  have  been  given  or  explained.  The  re- 
fusal implied  that  the  mistake  operated  to  discharge  the  de- 
fendant, which  we  presume  was  not  intended.  The  instruction 
is  incautiously  drawn,  and  was,  doubtless,  connected  with 
some  other  matters  that  have  not  been  brought  into  it.  It  was 
probably  connected  with  the  facts  embodied  in  the  first  in- 
struction, in  which  the  court  was  requested  to  charge  that  the 
admission  of  the  defendant  to  the  elerk  that  he  had  siven  up 
certain  papers  to  Barrett  which  would  have  indemnified  him, 
on  his  assurance  that  the  debt  had  been  settled,  was  an  ac- 
knowledgment of  due  notice  that  the  plaintiffs  had  sold  the 
goods  on  the  faith  of  the  letter  of  credit 

This  instruction  was  properly  refused,  as  the  inference  sought 
to  be  drawn  from  the  statement  was  not  a  matter  of  law.  At 
most,  it  could  only  be  a  question  for  the  jury,  accompanied 
with  proper  directions  of  the  court  as  to  the  law.  The  admis- 
sions were  made  more  than  a  year  pfter  the  debt  had  become 
due,  and  the  failure  of  Barrett  to  make  payment  The  time 
when  the  defendant  possessed  this  knowledge  was  material  in 
order  to  make  out  due  notice,  and  this  is  not  embraced  in  the 

roposition  upon  which  the  court  was  called  upon  to  charge. 

f  submitted  to  the  jury,  this  must  necessarily  have  entered  into 
the  instructions  that  should  have  been  given  to  them. 

The  court  was  also  right  in  refusing  the  fifth  instruction,  as 
it  respected  the  promise  of  the  defendant  to  the  derk  to  pay, 
as  the  effect  of  the  promise,  if  made,  depended  upon  the  ques- 
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tion  whether  it  was  made  with  a  full  knowledge  of  all  the  faeto 
going  to  discharge  him  from  his  obligation* 

This  question  was,  therefore,  properly  submitted  to  the  jnry. 

But,  upon  the  grounds  above  stated,  and  principally  the  mis- 
construction of  the  terms  of  the  letter  of  credit,  which  was  fatal 
to  the  right  cf  the  plaintiffs,  and  the  error  in  respect  to  the  de* 
gree  of  diligence  to  be  used  in  giving  notice  of  the  transactions 
under  it,  the  judgment  must  be  reversed,  and  the  case  remit- 
ted, and  a  venire  de  novo  awarded  for  a  new  trial. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  award  a  venire  facias  de  novo. 


Craslbs  J.  Gatler  avd  Leonard  Brown,  Plaintiffs  in  error,  v. 

Benjamin  G.  Wilder. 

ADtalgniDeiit  ofi  a  patent  right,  made  and  recorded  in  the  Patent-Office  before  the 
patent  issoed,  which  purported  to  convey  to  the  assignee  lall  the  inchoate  right 
which  the  assignor  then  possessed,  as  well  as  the  legal  title  which  he  was  about  to 
obtain,  was  sufficient  tc  transfer  the  right  to  the  assignee,  although  a  patent  after- 
wards was  issued  to  the  assigpior. 

When  an  assignment  is  made,  under  the  fourteenth  section  of  the  act  of  1836,  of  the 
exclusiro  right  within  a  specified  part  of  the  country,  the  assignee  may  sue  in  his 
own  name,  provided  the  assignment  be  of  the  entire  and  unqualified  monopoly. 
But  any  assignment  short  of  tliis  is  a  mere  license,  and  will  not  carry  with  it  a  right 
to  the  assignee  to  sue  in  his  own  name. 

Therefore,  an  agreement  that  the  assignee  might  make  and  rend  the  article  within 
certain  spedoed  limits,  upon  pa}-ing  to  tlie*  assignor  a  cent  per  pound,  reserving, 
however,  to  the  assignor  the  right  to  establish  a  manufactory  of  the  article  upon 
naying  to  the  assignee  a  cent  per  poond  was  only  a  license ;  and  a  suit  for  an  in- 
fringement of  the  patent  right  must  be  conducted  in  the  name  of  the  assignor. 

T^bere  a  person  had  made  and  used  an  article  similar  to  the  one  which  was  ofccr* 
wards  patented,  but  had  not  made  his  discovery  public,  using  it  simply  for  his  own 

{>rivate  purpose,  and  without  having  tested  it  so  as  to  discover  its  usefulness,  and 
t  had  then  oeen  finally  forgotten  or. abandoned,  such  prior  invention  and  use  did 
not  preclude  a  subsequent  inventor  from  taking  out  a  patent 

This  was  a  writ  of  error  to  the.  Circuit  Court  of  the  United 
Stat^  for  the  Southern  District  of  New  York. 

The  defendant  in  error  (who  was  plaintiiFin  the  court  below) 
brought  an  action  against  Gayler  and  Brown  (the  plaintifls  in 
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error),  for  an  alleged  infringement  of  a  patent  ri^bt  for  the  use 
of  plaster  ofParis  in  the  eonstmction  ot  fire-proof  chests. 

in  the  declaration,  it  was  averred  that  one  Daniel  Fitzgerald 
wjea  the  original  and  first  inventor  of  a  new  and  usefol  im- 
provemeht  in  fire-proof  chests  or  safes,  and  that  letters  patent 
were  granted  him  therefor,  bearing  date  the  Ist  day  of  Jane, 
1843.  The  patent  was  in  the  usual  form,  and  was  set  out  in 
the  declaration,  the  specification  annexed  to  which  was  as  fol- 
lows:— 

"  To  all  whom  it  may  concern : 

^  Be  it  known  that  I,  Daniel  Fitzgerald,  of  the  city,  county, 
and  State  of  New  York,  and  a  citizen  of  the  United  States, 
have  discovered  and  made  an  improvement,  new  and  useful, 
in  tue  construction  of  iron  chests,  or  sa^es,  intended  to  resist 
the  Action  of  fire,  and  for  the  safe-keeping  and  preserving  books 
and  papers,  and  other  valuables,  firom  destruction  by  fire,  which 
I  call  a  Salamander  safe  or  chest 

^  The  following  is  a  full  and  exact  description  of  the  safe  or 
chest,  with  my  improvement  combined  therewith : 

^  I  make  two  iron  chests,  in  the  common  and  ordinary  way 
of  making  iron  chests,  which  is  well  known  to  those  engaged 
in  this  branch  of  business,  one  smaller  than  the  other,  which, 
when  the  safe  is  put  together,  forms  the  inner  chest,  or  inner 
part  of  the  safe.  The  other  chest  is  made  about  three  inches 
buger  than  the  inner  one,  and  so  as,  when  put  together,  it  will 
form  the  outer  part  or  crust  of  the  safe,  analeave  a  space  be- 
tween the  inner  and  outer  chests  of  the  safe  of  about  three 
inches ;  which  space  may  vary  a  little,  more  or  less,  when  the 
chests  are  put  together,  but  should  be  the  same  all  round,  and 
tn  every  mrection.  The  inner  and  outer  doors,  where  two 
doors  are  used,  are  prepared  in  the  same  way,  leaving  a  space, 
as  above,  between  tiie  inner  and  outer  crust  of  each  door,  which 
space  is  left  for  a  like  purpose  with  that  left  between  the  inner 
and  outer  chest  of  the  safe.  Where  one  door  is  used,  it  should 
be  made  in  the  same  manner,  leaving  a  Uke  space  between  the 
inner  and  outer  crust  or  face  of  the  door,  and  tor  a  like  purpose, 
and  should  be  fitted  to  the  ch^st  or  safe  with  great  accuracy. 
The  edges  and  openings  for  the  doors  are  to  be  neatly  finished, 
as  in  other  chests.  I  then  take  plaster  of  Paris  or  gypsum, 
and^'  having  boiled  it  or  baked  it  in  an  oven,  and  calcined  it, 
and  reduced  it  to  a  powder,  I  mix  it  with  water  till  it  is  about 
the  consistency  of  cream  or  thin  paste,  so  fluid  as  that  it  may 
readily  be  poured  into  the  space  left  as  above  to  receive  it,  and 
I  then  fill  an  the  space  with  the  plaster  of  Paris,  putting  in 
some  sheets  of  mi(^  between  the  inner  and  outer  chest,  to  aid, 
if  necessary,  in  bhecking  the  progress  of  the  heat. 
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^  Bat  where  pains  are  taken  to  have  all  tlie  space  left  for  the 
pprpose  properly  filled  with  the  plaster  of  Paris,  as  aboyei  so 
that  when  set  it  will  expand  and  adhere  firmly  to  the  surround- 
ing parts,  arid  completely  fill  the  whole  space,  and  all  the  cracks 
and  joints,  Jbe  mica  may  be  dispensed  with,  and  every  other 
substance,  and  the  plaster  may  be  used  alone.  It  may  abo  be 
reduced  to  a  powder,  without  being  prepared  as  above,  and  used 
in  that  state ;  but  I  have  not  found  it  as  good. 

^  The  inner  case  or  chest  may  be  made  of  wood  instead  of 
iron,  as  for  a  bookcase,  and  if  the  space  left  between  that  and 
the  outer  chest  be  filled  in  the  manner  and  with  the  materials 
above  named,  it  will  maHe  a  very  durable  Safe,  that  will  effec- 
tually resist  the  fire,  as  I  have  found  by  experience ;  but  the 
^e  may  not  be  so  strong  or  durable,  though  somewhat 
cheaper. 

''  The  above  composition  or  preparation  of  gypsum  may  be 
mixed  with  several  other  articles  not  contrary  to  its  nature, 
with  a  view  to  increase  its  efficacy  in  resisting  the  action  of 
fire ;  but  from  my  experience  I  doubt  if  they  have  much  effect 
The  gypsum  alone,  v^en  properly  prepared,  and  properly 
placed  in  the  space  left  to  receive  it,  and  made  to  fill  it  com- 
pletely, is  quite  sufficient  to  resbt,  for  a  long  space  of  time,  the 
most  intense  heat  The  chemical  properties  of  this  article  are 
such,  that,  by  the  application  of  intense  heat,  it  imparts  a  vapor 
or  gas,  or  some  other  properties,  which  efiectually  stay  the 
progress  of  the  fire,  and  arresj;  the  influence  and  efiects  of  the 
heat;  this  I  have  ascertained  by  various  experiments;  and  I 
believe  I  am  the  first  maQ  that  discovered  the  utility,  and  de- 
vised the  method  of  a{)plying  gypsum,  or  plaster  of  Paris,  to 
increase  the  safety  of  an  iron  chest .  I  am  not  aware  that  this 
article  was  ever  used  for  the  purposes  above  set  forth,  until  I 
used  it  in  the  manner  above  described. 

<'  I  therefore  claim,  as  my  discovery  and  invention  and  im- 
provement, the  application  and  use  of  plaster  of  Paris,  or  gyp- 
sum, in  its  raw  state,  or  prepared  as  above,  either  alone  or 
with  mica,  in  the  construction  of  all  iron  chests  or  safes,  in  the 
manner  above  described,  or  in  any  other  manner  substantially 
the  same. 

Daniel  Fitzgerald. 

"  Witnesses :  —  G.  H.  Patterson, 

Beverley  R.  Henson,  jr.** 

It  was  also  averred  in  the  declaration,  that  before  the  date 
of  said  letters  patent,  to  wit,  on  the  7th  day  of  April,  1839,  the 
said  Daniel  Fitzgerald  made  an  assignment,  which  was  duly 
recorded  in  the  Patent-Office  of  the  United  States,  on  the  1st 
day  of  Jane,  1839,  as  follows  :  — 
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"  Whereas  I,  Daniel  Fitzgerald,  of  the  city,  county,  and 
State  of  New  York,  have  invented  certaip  improvements  in 
safes,  which  invention  I  call  the  <  Salamander  safe,'  for  which 
I  am  about  to  make  application  for  letters  patent  of  the  United 
States :  And  whereas  E.  Wilder,  of  New  York  aforesaid,  has 
agreed  to  purchase  from  me  all  right,  and  title,  and  interest 
which  I  have,  or  may  have,  in  and  to  the  said  invention,  in 
consequence  of  the  mmt^of  letters  patent  therefor,  and  has 

f)aid  to  me,  the  said  Fitzgerald,  the  sum  of  five  thousand  dol- 
ars,  the  receipt  whereof  is  hereby  acknowledged : 

^  Now,  this  indenture  witnesseth,  that,  for  and  in  considera- 
tion of  the  said  sum  to  me  paid,  I  have  assigned  and  trans- 
ferred to  E.  Wilder  aforesaid  the  full  and  exclusive  right  to  all 
the  improvements  ma^e  by  me,  as  fully  set  forth  and  described 
in  the  specification  which  I  have  prepared  and  executed  pre- 
paratory to  obtaining  letters  patent  therefor.  And  I  hereby 
authorize  and  request  the  Commissioner  of  Patents  to  issue 
the  said  letters  patent  to  the  said  E.  Wilder  and  his  legal 
representatives. 

<*  In  testimony  whereof,  I  have  hereunto  set  my  hand,«and 
affixed  my  seal,  this  11th  day  of  April,  1839. 

Daniel  Fitzgerald.  [se.\l.] 

"  Witnesses :  —  Owen  G.  Waeren, 

Charles  H.  Foster." 

The  declaration  then  proceeded  as  follows :  — 
<<And  the  said  plaintiff  further  saith,  that  the  said  Enos 
Wilder,  in  his  lifetime,  after  the  making  of  the  said  assignment 
by  the  said  Daniel  Fitzgerald  to  the  said  Enos  Wilder,  as 
afore  mentioned,  and  before  the  committing  of  the  several  griev- 
ances hereinafter  mentioned,  to  wit,  on  the  first  day  of  Sep- 
tember, in  the  year  of  our  Lord  1843,  and  within  the  Southern 
District  of  New  York  aforesaid,  did  execute  a  certain  instru- 
ment or  agreement  to  the  said  plaintiff,  whereby  the  said  Enos 
Wilder,  in  consideration  of  the  agreement  made  with  the  said 
plaintiff,  and  of  one  dollar  to  him,  the  said  Enos  Wilder,  in 
hand  paid  by  the  said  plaintiff,  bargained,  sold,  conveyed,  and 
assigned  to  the  said  plaintiff  all  the  rights  title,  and  interest  of 
him,  the  said  Enos  Wilder,  in  and  unto  the  patent  granted  to 
the  said  Daniel  Fitzgerald,  for  an  improvement  in  fire-proof 
safes  and  chests,  by  the  use  of  prepared  gypsum,  dated  June 
1, 1843 ;  and  of  which  patent  he,  tne  said  Enos  Wilder,  was 
the  sole  owner  and  assignee,  as  wili  appejir  by  the  records  of. 
the  Patent-Office ;  and  which  patent  he,  the  said  Enos  Wilder, 
had  good  right  to  sell  and  convey  to  the  said  plaintifi^  to  be  b v 
him,  the  said  plaintiff,  held  as  bis  own  property,  free  from  aU 
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claims  ffom  the  said  Enos  Wilder,  or  any  one  claiming  und^ 
him,  the  said  Enos  Wilder,  as  by  the  said  instrument  or  affree- 
ment,  sealed  with  the  seal  of  the  said  Enos  Wilder,  read^  in 
court  to  be  produced,  will,  reference  thereunto  being  had,  mlly 
and  at  large  appear." 

This  last-mentioned  instrument  was  averred  to  have  been 
recorded  in  the  Patent-Office  of  the  United  States  on  the  10th 
day  of  October,  1843. 

It  was  then  averred,  that,  by  virtue  of  the  last-mentioned  in- 
strument, plaintiff  became,  and  ever  since  hath  been,  sole  owner 
of  said  improvement,  &c.,  yet,  the  defendants  well  knowing,  &c. 

The  defendants  pleaded  the  general  issue,  and  jrave  notice 
that  they  would  oner  evidence  that  Daniel  Fitzgerald  was  not 
the  first  and  original  inventor  of  the  improvement  patented. 

The  bill  of  exceptions  was  as  follows :  «- 

Benjamin  O.  Wilder  v.  Charles  J.  Gayler  and  Leonard 

Brown. 

Be  it  remembered  that,  on  the  trial  of  the  aforesaid  issuei 
the  plaintiff,  to  maintain  the  same,  after  having  read  said  patent 
in  evidence  as  set  forth  in  the  declaration,  read  the  following 
conveyance  and  agreement,  which  was  duly  recorded,  and  a 
copy  of  which  was,  at  the  date  of  said  patent,  indorsed  on  the 
s^tme,  viz. :  — 

^Here  was  inserted  the  conveyance  from  Fitzgerald  to  Enos 
Wilder  of  the  11th  of  April,  1839>  already  set  out  in  full  in  the 
declaration.] 

And  thereupon  the  defendants  insisted  tiiat  said  instrument 
did  not  convey  the  legal  title  of  said  patent  to  the  said  Enos 
Wilder,  and  that,  upon  such  conveyance,  he  could  not  have 
brought  a  suit  on  the  same ;  but  said  court  decided  that  said 
instrument  operated  to  convey  the  interest  in- said  patent  to 
said  Eiios  Wilder,  so  that^  during  his  life,*  he  could  have  main- 
tained an  action  at  law  on  the  same ;  to  which  opinion  of  said 
4X>urt  the  counsel  for  the  defendants  then  and  there  excepted. 

Isl  Exception. 

And  the  plaintiff  then  read  the  conveyance  from  said  Enos 
Wilder  to  him,  as  stated  in  his  said  decla'ration,  which  he  ia- 
sisted  made  out  a  right  in  him  to  sustain  his  aforesaid  action; 
but  the  defendants,  to  show  that,  after  the  date  of  the  convey- 
ance  to  the  plaintiff,  and  before  he  commenced  thb  action,  he 
made,  executed,  and  delivered  to  Silas  C.  Herring,  Esq.,  the 
following  agreement  and  conveyance,  namely:  — 

**  Benjamin  G.  Wilder  agrees  with  Silas  C.  Herring  to  grant 
to  him  the  sole  and  exclusive  right  to  make  the  safe,  called  the 
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Salamander  safe,  according  to  the  terms  and  upon  the  plan 
pointed  out  and  described  in  the  patent  and  specification  of 
Daniel  Fitzgerald,  which  patent  is  dated  June  1, 1843,  and  was 
assigned  to  Enos  Wilder,  and  by  him  to  Benjamin  G.  Wilder, 
who  now  owns  the  same ;  and  thb  license  is  to  be  for  the  city, 
county,  and  State  of  New  York ;  and  said  Herring  is  to  have 
and  enjoy  the  full  and  exclusive  right  to  make  and  vend  said 
safes  in  the  city,  .county,  and  State  of  New  York,  and  nowhiere 
else  ;  the  said  Herring  is  to  have  the  same  for  the  residue  of 
the  unexpired  term  of  said  patent,  with  all  the  improvements 
which  may  be  made  in  the  manufacture  of  said  safes  which 
said  B.  O.  Wilder  may  have  a  right  to  use  during  said  term ; 
and  said  Herring  agrees  that  said  Wilder  may  use  all  the  im« 
provements  which  he  may  make,  or  have  a  right  to  use,  during 
said  term.  In  consideration  whereof,  said  Herring  agrees  with 
said  Benjamin  O.  Wilder  to  pay  to  him,  for  the  use  of  the 
right  aforesaid,  one  cent  a  pound  for  each  and  every  pound 
said  safes  may  weigh  when  finished  and  sold ;  which  sum  is 
to  be  paid  monthly  so  long  as  said  patent  remains  in  full  force, 
and  until  the  same  has  been  set  aside  by  the  highest  court  of 
the  United  States  to  which  the  same  may  be  carried ;  but  said 
Herring  agrees  to  pay  the  one  cent  a  pound  for  the  Bpace  of 
two  years,  at  ail  events,  and  whether  said  patent  shall  be 
declared  good  or  not  If  sustained,  then  said  Herring  is  to 
pay  as  aioresaid  for  the  full  term  as  aforesaid.  All  the  safes 
so  made  and  sold  by  said  Herring  are  to  have  said  Wilder'a 
pateAt  marked  thereon,  the  same  as  heretofore,  in  a  plate,  or 
cast  in  letters,  •  WildeHs  patent  safe.'  Said  Herring  agrees  to 
keep  an  accurate  account  of  all  the  safes  by  him  made,  or 
caused  to  be  made,  under  said  contract  and  patent,  with  the 
weight  of  each  when  sold,  and  the  names  of  the  persons  to' 
whom  sold,  and  their  places  of  abode,  and  to  render  said  ac- 
count monthWfif  so  often  called  on  for  it,  and  to  pay  accord- 
ingly. Said  Herring  is  to  manufacture  all  the  safes  he  may  sell,, 
or  offer  to  sell,  under  and  according  to  said  patent,  with  such 
improvements  as  he  may  have  a  right  to  use,  and  be  marked 
as  above  with  the  words,  in  large,  legible  letters,  ^  Wilder's 
patent  safe.'  Said  Wilder  reserves  to  himself  the  right  to 
manufacture,  in  this  eify  and  State  of  New  York,  or  elsewhere, 
safes  to  sell  out  of  this  State  and  city ;  but  if  sold  within  this 
State  or  city,  then  said  Wilder  is  to  pay  said  Herring  one  cent 
a  pound  on  each  safe  so  made  and  sold  within  this  city  or  State. 
Said  Wilder  is  not  himself  to  set  up  or  establish,  nor  authopze 
any  one  else  to  set  up  and  establish,  any  manufactory  or  works 
for  making  Salamander  safes,  or  safes  similar  to  said  Salaman- 
der safes,  at  any  place  within  fifty  miles  of  this  city.     Said 


DECEMBER   TERM,    1850.  488 


Qajler  et  al.  «.  Wilder. 


Herring  is  to  make  all  safes  like  Wilder's,  and  not  vary  in  any 
substantial  part  therefrom,  with  such  improvements  as  may  b^ 
added. 

"  In  presence  of 

S.  P.  Staples, 

Witness  to  both  signatures. 

^^New  Yorky  January  6tt,  1844. 

^  If  said  patent  should  not  be  decided  to  be  good  till  the  end 
of  three  years,  then  for  the  time  over  the  two  years,  till  decided 
good,  said  Herriilg  pays  nothing.  It  is  further  understood  and 
agreed,  that  all  safes  made  by  said  Herring,  or  in  the  making 
of  which,  or  the  selling  thereof,  he  shall  in  any  way  be  directly 
or  indirectly  concerned,  consisting  of  a  double  case  or  box  with 
the  intermediate  spape  filled  with  plaster  or  any  non-conduct- 
ing substance,  shall  be  considered  within  this  agreement,  and 
be  paid  accordingly.  B.  O.  Wildeb, 

BiLAS  C.  Hebrinq." 

**  (Received  and  recorded  30th  January,  1844.)  " 

2d  Exception, 

And  thereupon  the  defendants  insisted  that  the  plaintiff  had 
parted  with  all  his  interest  in  said  patent  by  virtue  of  said 
agreement,  so  that  he  could  not  sustain  his  aforesaid  action. 
But  said  court  decided  that  the  plaintiff  had  not,  in  and  by 
said  agreement,  so  far  parted  with  his  interest  in  said  patent  as 
to  deprive  him  of  the  right  to  sustain  his  aforesaid  action ;  to 
which  opinion  of  said  court  the  defendants  did  then  and  there 
except 

Sd  Exception. 

And  the  defendants  then  and  there  objected,  that  the  inven- 
tion and  improvement,  set  forth  and  claimed  in  said  patent  as 
the  invention  of  the  patentee,  was  not  the  subject  of  a  pfitent ; 
that  it  was  the  mere  application  of  an  old,  well-known  material 
to  a  new  purpose,  whidh  they  insisted  could  not  be  the- subject 
of.  a  patent.  But  said  court  oveiTuled  said  objection,  and  in- 
structed the  jury  as  herein  set  forth ;  to  which,  as  well  as  to . 
the  said  instructions  to  said  jury,  the  defendants  excepted. 

And  the  plaintiff^  to  maintain  his  aforesaid  issue,  called 
sundry  witnesses  to  prove,  and  claimed  that  he  had  proved, 
that  he  made  the  discovery  which  was  the  foundation  of  his 
invention  and  improvement  as  early  as  some  time  in  the  year 
1830 ;  that  he  made  experiments  in  various  ways,  to  test  the 
utility  of  his  discovery  and  improvement,  at  different  times,  in 
the  different  years  from  1830  to  1836,  when  he  applied  for  bis 
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patent ;  and  that  be  pursued  with  due  diligence  that  application 
until  he  obtained  his  aforesaid  patent;  and  that  the  delay 
which  had  arisen  in  obtaining  said  patent  was  not  caused  by 
the  fault  or  negligence  of  the  patentee,  or  his  assignee,  Enos 
Wilder,  nor  any  one  else,  but  arose  from  the  burning  of  the 
Patent- Office,  and  other  causes  not  under  the  control  of  the  ap- 
plicants for  the  patent ;  and  that  the  defendants  had  infringed 
said  patent,  as  set  forth  in  said  declaration. 

And  the  defendants  introduced  evidence  to  prove,  and  claim- 
ed that  they  had  proved,  that  said  Daniel  Fitzgerald  was  not  the 
first  and  original  inventor  of  what  he  claimed  in  said  patent  as 
his  improvement  Among  other  witnesses,  James  Conner  testi- 
fied, that,  between  1829  and  1832,  he  was  engaged  in  business 
as  a  stereotype  founder,  and,  knowing  that  plaster  of  Paris  was 
a  non-conductor  of  heat,  he  constructed  a  safe  with  a  double 
chest,  and  fiUod  the  space  between  the  inner  and  outer  one 
with  plaster  of  Paris,  —  the  same,  substantially,  as  testified  to 
and  claimed  by  Fitzgerald,  except  there  was  no  plaster  used 
on  the  top  of  the  safe.  It  was  made  for  his  own  private  use  in 
his  establishment,  and  was  used  by  him  as  a  safe  from  the 
time  it  was  made  till  1838,  when  it  passed  into  other  hands. 
It  was  kept  in  his  counting-room  while  he  used  it,  and  known 
to  the  persons  working  in  the  foundery. 

This  testimony  was  confirmed  by  his  brother,  John  Conner, 
except  that  he  fixes  the  time  of  constructing  the  safe  in  the 
year  1831  or  1832.  But  one  safe  was  made  by  Conner,  and 
since  it  passed  out  of  his  hands  he  has  used  others  of  a  differ- 
ent construction. 

The  defendants  also  claimed  that,  if  said  Daniel  Fitzgerald 
was  the  first  and  original  inventor  of  said  improvement,  as  he 
claimed,  yet  that  he  had  made  said  iron  safes,  and  sold  them, 
under  such  circumstances  as  that  he  had  thereby  abandoned 
the  same,  and  suffered  the  same  to  go  into  public  use  in  such 
manner  as  to  lose  all  right  to  said  invention  and  improvement, 
if  any  he  ever  had. 

And  the  court  thereupon,  instructed  the  jury  that,  if  they 
found  that  Daniel  Fitzgerald,  the  patentee,  was  the  first  and 
original  inventor  of  the  said  improvement  claimed  in  said 
patent,  and  that  the  use  of  plaster  of  Paris,  in  combination 
with  and  in  the  construction  of  an  iron  safe,  is  new  and  useful, 
as  in  the  specification  of  said  patent  is  set  forth  and  claimed, 
then  they  would  find  that  the  patent  was  valid,  and  protected 
the  invention  and  improvement  as  claimed,  unless  the  plain- 
tifT,  or  those  under  whom  he  clsdmed,  had  abandoned  said 
improvement  to  the  public,  and  sufiered  the  same  to  go  into 
public  use  before  the  application  for  said  patent,  of  which  facts 
the  jurors  were  the  judges. 
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And  said  court  further  instructed  said  jury,  that  if  they 
found  that  the  use  made  by  James  Ck)nner  of  plaster  of  Paris 
was  confined  to  a  single  iron  chest,  made  for  his  own  private 
use  after  said  Fitzgerald's  discovery  and  experiments,  then  it 
was  not  in  the  way  of  Fitzgerald's  patent,  and  the  same  was 
valid ;  but  if  the  jury  found  that  said  James  Conner  made  his 
said  safe,  as  claimed,  and  tested  it  by  experiments  before  Fitz- 
gerald's invention  and  improvement,  ana  before  he  tested  the 
same,  then  said  Fitzgerald  was  not  the  first  inventor,  as  claim- 
ed,  and  was  not  entitled  to  said  patent. 

The  court  further  charged,  that,  independently  of  these 
considerations,  there  was  another  view  of  the  case,  as  it 
respected  the  Conner  safe :  that  it  was  a  question  whether  the 
use  of  it  by  him  had  been  such  as  would  prevent  another  in- 
ventor from  taking  out  a  patent ;  that  if  Conner  had  not  made 
his  discovery  public,  but  had  used  it  simply  for  his  own  pri- 
vate purpose,  and  it  had  been  finally  forgotten  or  abandoned 
such  a  discovery  and  use  would  be  no  obstacle  to  the  taking 
out  of  a  patent  by  Fitzgerald,  or  those  claiming  under  him,  if 
he  be  an  original,  though  not  the  first,  inventor  or  discoverer 
of  ^the  improvement 

4th  Exception. 

And  said  court,  in  summing  up  said  case  to  said  jury,  further 
ine^txucted  them,  that  if  they  found  that  Daniel  Fitzgerald  was 
the  first  and  original  inventor  of  said  improvement,  as  set  forth 
in  said  patent,  and  had  not  abandoned  or  dedicated  the  same 
to  the  public,  but  had,  with  reasonable  diligence,  pursued  his 
invention  till  he  had  perfected  the  same,  and  used  due  dili- 
gence in  applying  for,  and  in  pursuing  his  application  for  a 
!)atent,  until  he  obtained  the  same,  and  if  they  found  the  de- 
endants  had  made  and  sold  safes,  as  charged  in  the  plaintiffs 
declaration,  then  they  would  find  their  verdict  for  the  plaintiff 
for  such  actual  damages  as  they  judged  just  and  reasonable ; 
but  if  they  found  otherwise,  then  they  would  find  for  the  de- 
fendants. To  each  and  all  of  these  instructions  given  to  the 
jury,  the  counsel  for  the  defendants  excepted. 

And  forasmuch  as  the  facts  aforesaid,  and  the  decisions  of 
the  court  thereon,  do  not  appear  of  record,  the  defendants  pray 
that  this  their  bill  of  exceptions  may  be  allowed. 

Filed  23d  Febuary,  1848. 

S.  Nelson,  [seal.] 

The  cause  was  argued  by  Mr.  Onyler^  for  the  plaintiffs  in 
error,  and  by  Jdr.  Staples  and  Mr.  Webster ^  for  the  defendant  in 

error. 

41* 


466  SUPBEHE  COURT. 

Oajler  et  al.  v.  Wilder. 

Mr.  OuyUfj  for  plaintiffi  in  error. 

1.  The  second  error  assigned  is,  that  the  learned  judge  erred  in 
mling  that  the  conyeyance  of  .April  11th,  1839,  by  Fitzgerald  to 
Enos  Wilder,  of  the  invention  lor  which  he  Was  about  to  seek 
a  patent,  operated  to  convey  said  patent  to  Enos  Wilder,  so 
that  in  his  lifetime  he  could  have  maintained  thereon  an  action 
in  his  own  name. 

This  conveyance  is  dated  April  11th,  1839.  The  patent  did 
not  issue  untU  1843,  and  then  it  issued  to  Fitzgerald,  the  in- 
ventor, and  not  to  Enos  Wilder,  the  transferree. 

It  will  be  readily  conceded  that  the  right  of  an  assignee  to 
sue  in  his  own  name  must,  if  it  exist,  be  statutory.  But  no 
section  of  any  patent  law  in  force  bestows  this  right  upon  the 
assignee  of  an  improvement  about  to  be  patented,  such  as 
was  Enos  Wilder. 

Thc^  act  of  1793  says,  every  '<  invention  ^  shall  be  assign- 
able. The  eleventh  section  of  the  act  of  1836  provides  that 
«  evefy  patent  shall.be  assignable  in  law,"  etc.  It  speaks  of  the 
<<  exclusive  right  under  any  patent,"  and  of  ^  the  thing  patent- 
ed." Yet  here  there  was  no  patent.  The  assignment  is  of 
an  improvement  intended  to  be  patented.  The  patent  did  not 
exist  until  four  years  afterwards,  and  then  it  issued  to  the  in- 
ventor, and  not  to  the  assignee  of  the  improvement 

The  sixth  section  of  the  act  of  1837  provides  for  this  very 
case,  by  permitting  the  issuing  of  the  patent  in  such  cases 
directly  to  the  assignee  of  the  improvement  Which  should 
have  been,  but  was  not,  done  in  this  instance. 

As  no  statute,  therefore,  creates  a  right  in  the  assignee  of  an 
unpatented  improvement  to  sue  in  his  own  name,  it  is  sub- 
mitted that  Enos  Wilder  was  an  equitable,  but  not  a  legal, 
holder  of  the  titie  to  thb  patent,  and  that  the  learned  judge 
erred  in  his  ruling  on  this  point 

2.  The  third  error  assigned  is,  ^  that  the  learned  judge  erred 
in  ruling  that  the  agreement  of  B.  G.  Wilder  and  oilas  C. 
Herring,  dated  January  6, 1844^  did  not  divest  the  said  B.  G. 
Wilder  of  all  his  interest  in  the  patent,  so  far  as  the  State  of 
New  York  was  concerned,  aiid  that  the  plaintiff  could  thereafter 
maintain  his  action." 

By  its  terms,  it  expressly  divests  the  plaintiff,  for  the  re- 
mainder of  the  time  of  the  patent,  of  all  interest  in  said  patent, 
BO  far  as  the  city,  county,  and  State  of  New  York  are  con- 
^^emed,  and  imposes  upon  the  plaintiff  a  penalty  to  prevent 
the  exercise  of  any  rights  by  him  under  said  patent  m  that 
State. 

How,  then,  can  damage  be  alleged,  where  the  fi^ht  said  to 
be  invaded  has  no  existence?    Or  rather,  how  can  the  plaintiff 
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suffer  damage  by  the  invasion  of  a  right,  the  whole  property 
in  which  has  been  passed  by  him  to  another  7 

The  hardship  of  this  doctrine  will  be  more  apparent  when 
it  is  considered  that,  if  the  plaintiff  recover,  the  defendants  will 
not  be  thereby  exonerated  from  liability  to  Herring,  the  local 
assignee,  but  may  be  held  accountable  to  him,  and  thus  be 
compelled  to  pay  these  very  damages  a  second  time  to  another 
party. 

There  can  be  no  damage  without  an  injury  done  to  some 
right  possessed  bv  the  plaintiff  But  here  the  plaintiff  pos- 
sesses  no  right    How,  liien,  can  he  be  damaged  ? 

By  this  agreement,  the  advantages  and  profits  of  the  patent 
in  the  city  and  State  of  New  York  are  the  property  of  Herring ; 
and  yet,  if  the  plaintiff  recover  damages  in  this  action,  he  will 
indirectly  take  to  himself  those  profits,  and  thus  contravene  his 
own  amement  Herbert  t;.^  Adams,  4  Mason,  15 ;  Park  v.  Lit- 
tle, 3  Wash.  C.  C.  196, 197. 

3.  The  fifth  and  sixth  errors  assigned  have  relation  to  the  in- 
struction given  by  the  learned  jud^  with  regard  to  the  Conner 
safe. 

It  is  submitted  that,  by  the  requirements  of  the  patent  law, 
the  patentee  must  be  not  only  an  original  inventor,  but  the 
original  inventor,  and  that  the  patent  will  in  all  cases  be  de- 
feated by  proof  of  a  prior  invention. 

It  is  especially  urged  that,  even  if  the  doctrine  of  the  learned 
judge,  in  his  charge,  were  correct,  it  is  inapplicable  to  a  case 
where  the  invention-had  been  for  eight  years  in  open,  notorious 
public  use  by  the  prior  inventor  at  his  counting-bouse,  accessi- 
ble to  those  in  his  employ,  and  then,  at  the  expiration  of  eight 
vears,  and  still  before  even  an  application  for  plaintiff's  patent 
bad  been  made,  had  passed  into  the  possession  of  others.. 

It  is  submitted  that  this  is  not  such  a  use  as  leaves  it  in  any 
respect  '<  a  question  whether  the  use  made  by  Conner  of  the 
safe  constructed  by  him  had  been  such  as  would  prevent  an- 
other from  taking  out  a  patent" 

The  patent  law  of  1836,  §  6,  gives  its  privileges  to  an  in- 
ventor whose  invention  was  '^  not  known  or  used  by  others  be- 
fore his  discovery." 

It  exacts  an  oath  from  an  inventor  to  this  effect. 

This  safe,  if  Conner's  invention  be  prior,  was  both  known 
and  used  before,  and  nowhere  in  the  act  can  there  be  found 
any  qualifying  words  upon  such  knowledge  or  use,  or  any 
reservation  of  circumstances  under  which  prior  knowledge  and 
use  will  not,  if  proven,  defeat  a  patent 

The  following  authorities  are  in  point,  premising  that  the 
language  of  the  patent  act  of  1793,  in  relation  to  the  novelty 
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of  the  inventioo,  is  the  same  as  that  employed  in  the  act  of 
1836,  namely,  "  not  known  or  used  before." 

<^Tbe  plaintiff  cannot  object  to  the  originality  or  priority 
and  use  of  another  machine,  alleged  to  have  been  siinilar  to 
his  own,  on  the  ground  that  it  had  gone  into  disuse,  or  was 
not  notoriously  in  use ;  since  it  is  essential 'to  his  case  to  prove 
he  was  the  original  inventor  of  the  machine  for  which  he  has  a 
patent"     Evans  v.  Hettick,  3  Wash.  C.  C.  408. 

Under  the  sixth  section  of  the  patent  law,  if  the  thing  se- 
cured by  patent  had  been  in  use,  or  had  been  described  in  a 
public  work  anterior  to  the  supposed  discovery,  the  patent  is 
void,  whether  the  patentee  had  a  knowledge  of  this  previous 
use  or  not    Evans  v.  Eaton,  3  Wheat  454. 

If  the  original  inventor  of  a  machine  abandons  the  use  of  it, 
and  does  not  take  out  a  patent  for  it,  no  other  person  can  en- 
title himself  to  a  patent  for  it  Evans  v.  Eaton,  1  Pet  C.  C. 
323. 

In  an  action  lor  a  violation  of  a  patent  granted  by  the  United 
States  for  an  alleged  original  invention,  the  plaintiff  must 
satisfy  the  jury  that  he  was  the  original  inventor  in  relation  to 
every  part  of  the  world. 

Although  no  proof  was  made  that  the  patentee  knew  that 
the  discovery  haa  been  made  prior  to  his,  still  he  could  not  re* 
cover,  if,  in  fact,  he  was  not  the  original  inventor.  Dawson  r. 
FoUen,  2  Wash.  C.  C.  311 ;  Reutgen  v.  Kanowrs,  1  Wash. 
C.  C.  168 ;  Whitney  v.  Emmett,  1  Bald.  303.  Also,  Curtis  on 
Patents,  §  40,  note. 

The  same  construction  of  the  act  of  Congress  is  given  by 
Judge  Story,  in  Reed  v.  Cutter,  1  Story,  690. 

After  rubng  that  the  applicant  must  be  not  only  an  original 
inventor,  but  the  original  inventor,  he  says :  <'  And  it  is  of  no 
consequence  whether  the  invention  is  extensivelv  known  and 
used,  or  whether  the  knowledge  and  use  thereof  is  limited  to 
a  few  persons,  or  even  to  the  first  inventor  himself,  or  is  kept  a 
secret  by  him." 

And  again :  ^  The  languafi;e  of  the  patent  act  of  1836,  p.  357, 
§  6,  not  hioum  or  used^  &c,  does  not  require  that  the  invention 
should  be  known  or  used  by  more  than  one  person,  but  merely 
indicates  that  the  use  should  be  by  some  other  persoa  than  the 
patentee." 

And  again :  ^  The  decision  in  DoUand's  case  may  be  a  cor- 
rect exposition  of  the  English  statute  of  monopolies  (21  James 
I.),  but  i3  not  applicable  to  the  patent  law  of  the  United 
States." 

4.  But  there  is  another  view  of  the  case  from  this  pointy 
which  is  entitled  to  consideration* 
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It  is  submitted  that,  measured  by  the  seventn  section  of  the 
act  of  1839,  the  construction  and  use  of  the  Conner  safe  had 
been  such  as  necessarily  and  absolutely  to  defeat  the  plain- 
tiff's patent,  and  that  the  learned  judge  erred  in  not  thus  in- 
structing the  jury  (5th,  6th,  and  7th  exceptions). 

That  section  provides, — 

"  That  every  person  or  corporation  who  has,  or  shall  have, 

fmrchased  or  constructed  any  newly  invented  machine,  manu- 
ieu^ture,  or  composition  of  matter,  prior  to  the  application  by 
the  inventor  or  discoverer  for  a  patent,  shall  be  held  to  possess 
the  right  to  use,  and  vend  to  others  to  be  used,  the  specmc  ma- 
chine, manufacture,  or  composition  of  matter  so  made  or  pur- 
chased, without  liability  therefor  to  the  inventor,  or  to  any  other 
person  interested  in  such  invention;  and  no  patent  shall  be 
held  to  be  invalid  by  reason  of  such  purchase,  sale,  or  use  prior 
to  the  application  for  a  patent  as  aforesaid,  except  on  proof  of 
abandonment  of  such  invention  to  the  public;  or  that  such 
purchase,  sde,  or  prior  use  has  been  for  mate  than  two  years 
prior  to  such  application  for  a  patent" 

In  this  section  the  words  ^^  newly  invented  machine,  manu- 
facture, or  composition  of  matter "  have  been  decided  by  this 
court  to  be  synonymous  with  "  invention  or  thing  patented." 
McQurg  V.  lungsiand,  1  Howard,  202. 

Now  it  is  the  distinct  and  uncontradicted  fact,  that  in  this 
case  the  invention  or  thing  patented  had  been  <'  constructed," 
and  was  in  use  by  another,  at  least  eight  years  before  the 
application  for  a  patent.  And  yet-,  by  the  final  clause  of  the 
section  just  quoted,  if  there  is  proved  such  use,  ^two  years 

Erior  to  the  application  for  a  patent,"  such  ^'  patent  shall  be 
eld  to  be  invalid." 

It  is  stated  by  one  witness,  that  between  the  years  1829  and 
1832,  and  by  another,  that  in  the  year  1831  or  1832,  Conner 
made  a  safe  constructed  precisely  as  is  the  patented  safe,  —  that 
it  was  used  as  the  safe  for  his  establishment,  —  was  kept  in  his 
counting-room,  and  was  known  to  the  persons  working  in  his 
foundery,-^and  so  continued  to  be  until  1838,  when  it  passed 
from  Conner's  into  other  hands. 

The  plaintiff's  application  for  a  patent  bears  date  April  11th, 
1839. 

•It  is  submitted,  therefore,  that  this  patent  cannot  be  sustained 
without  flatiy  contravening  the  clear  and  express  language  of 
the  seventh  section  of  the  act  of  1839,  just  quoted. 

This  case  is  one  in  which  a  recovery  by  the  plaintiff  below 
cannot  be  sustained  without  imposing  great  hardships  upon 
the  defendants.  The  patent  issued  in  1&13,  —  more  than  four 
years  after  application  for  it  was  made,  and  more  than  thir- 
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teen  years  after  the  applicant  had  perfected  his  invention.  The 
very  same  invention  had  been  made  by  a  stranger  at  least  thir- 
teen, and  perhaps  fourteen,  years  before  the  date  of  the  patent, 
and  had  been  publicly  used  by  him,  with  the  knowledge  of 
many,  for  eight  years  before  plaintiff's  application  for  a  patent, 
and  had  then  passed  from  him  into  the  hands  of  others. 

Such  a  use  for  two  years,  by  the  seventh  section  of  the  act 
of  1839,  defeats  a  patent 

Added  to  this,  it  was  in  evidence  that  the  plaintiff  no  longer 
possessed  the  right  for  the  invasion  of  which  this  action  was 
brought,  and  the  recovery,  if  had,  must  be  for  an  injury  done, 
not  to  him,  but  to  apother, — in  whom  the  very  same  cause  of 
action  will  continue  to  -exist. 

3lr.  Staples,  contrcu 

1.  The  first  question  is,  whether  the  conveyance  from  Fitz- 
gerald to  Enos  Wilder,  before  the  issuing  of  the  patent,  con- 
veyed the  patent  itself  when  issued.  The  error  on  the  other 
side  is  in  considering  an  invention  as  a  sort  of  chose  in  action. 
An  invention,  however,  is  as  much  property  as  a  horse  or  a 
house,  and  when  patented  becomes  the  exclusive  property  of 
the  patentee.  It  is  consequently  assignable  as  well  before  as 
after  the  granting  of  letters  patent  The  very  terms  employed 
in  the  lltb  and  14th  sections  of  the  act  of  1836  (5  Stat  at  Large, 
121, 122),  and  which  are  relied  on  by  the  other  side  as  showing 
that  the  patent  only  was  assignable,  show,  on  the  contrary,  that 
reference  was  not  had  to  any  thing  in  the  nature  o(  a  chose  in 
action,  but  that  the  interest  of  the  inventor  in  the  thing  invented 
was  the  subject  of  assignment  Herbert  t;.  Adams,  4  Mason, 
15,  is  to  the  effect  that  a  conveyance  of  an  invention  operates 
as  a  conveyance  of  the  patent,  whether  dated  before  or  after 
the  patent     So  also  Curtis  on  Patents,  §§  189,  260. 

2.  The  next  assignment  of  error  is,  that  the  court  did  not  de- 
cide that  the  ac^reement  of  the  plaintiff  with  Silas  C.  Herring 
did  not  divest  the  former  of  all  interest  in  the  patent,  so  that  he 
could  not  thereafter  maintain  an  action  thereon.  We  say  not ; 
because  Wilder  did  not  give  up  all  his  interest,  he  reserving  one 
cent  a  pound  on  all  safes  made  under  the  patent  in  the  dty 
and  State  of  New  York;  because  he  reserved  the  right  to 
manufacture  in  the  city  of  New  Ybrk  on  the  terms  named ; 
because  the  agreement  was  a  mere  license ;  and  because  it  is 
obvious,  from  the  face  of  the  agreement  itself,  that  Wilder  was 
to  brir^  suits  to  sustain  the  patent.  Brooks  i;.  Byam,  2  Story, 
541.  The  latter  part  of  the  agreement  with  Wilder  was  equiva- 
lent to  this,  viz. :  Wilder  sells  to  Herring  the  right  to  manu- 
facture and  vend  safes  within  the  city,  county,  and  State  of 


DECEMBER   TERM,    1850.  491 

Oajler  et  al.  v.  Wilder. 


New  York.  But  he  reserves  to  himself  the  right  to  make  m 
the  city  safes  to  be  sold  out  of  the  city.  He  also  reserves  the 
right  to  make  safes  to  be  sold  unlhin  the  city,  upon  payment 
to  Herring  of  one  cent  per  pound.  This  shows  that  Wilder 
had  not  sold  his  entire  right,  and  could  therefore  maintain  this 
action. 

3.  As  to  the  Conner  safe.  The  object  of  the  law  was  to 
protect  genius  and  at  the  same  time  to  invite  som^hing  useful 
to  the  country.  A  prior  experiment,  locked  up  in  a  man's  own 
bosom,  not  divulged  to  the  public,  not  rendered  useful  to  the 
public,  is  surelv  not  such  an  invention  as  will  exclude  a  bona 
fide  inventor  of  the  same  thing  from  the  benefits  of  the  patent 
laws,  if  he  has  used  diligence  in  embodying  his  invention  and 
reducing  it  to  practice.  Such,  on  the  contrary,  was  the  very 
person  intended  to  be  benefited.  It  is  not  correct  to  say  that 
an  inventor  must  have  been  thf  first  man  who^has  ever  thought 
of  the  subject,  or  that  mere  speculations  are  within  the  mean*- 
ing  of  the  act ;  but  he  is  an  inventor  under  the  law  who  ha* 
first  put  the  invention  into  such  a  shape  as  to  be  useful  to  the 
public. 

Jfr.  Webster^  on  tha  same  side. 

It  is  agreed  that,  under  the  previously  existing  laws,  the  in- 
vention would  have  been  assignable.  But  it  is  supposed  that 
the  act  of  1836,  which  repeals  all  former  laws,  only  makes 
the  -patent  assignable,  but  says  nothing  -of  the  invention. 
Now  two  things  a»e  to  be  considered.  1st  In  a  country 
where  the  principle  of  the  patent  laws  is  recognized,  where  an 
invention  is  regarded  as  property  which  may  be  set  apart  for 
a  person's  own  exclusive  use,  is  it  not  assignable,  independent 
of  any  statute  enactment  ?  If  not,  why  is  it  not  ?  What  is 
the  reason  that  an  invention  which  is  recognized  as  properly 
shall  not  be  transferrible,  like  other  property,  there  being  noth- 
ing in  the  statute  to  prohibit  it  ?  2d.  Does  the  language  of 
the  eleventh  section  of  the  act  of  1836  restrict  assignability  to 
the  patent  ?  I  think  not  Every  other  portion  of  the  act  has 
a  diflerent  aspect 

Wilder  has  clearly  the  right  to  maintain  an  action,  for  the 
reason  that  he  has  not  parted  with  all  his  interest  He  still 
has  an  interest  to  the  value  of  one  cent  per  pound.  But  the 
agreement  itself  was  a  mere  license.  It  uses  the  term  license^ 
and  does  not  run  to  the  heirs  and  assignees. 

With  regard  to  the  Conner  safe,  it  could  not  be  considered 
such  a  prior  invention  as  would  take  away  the  right  of  Fitz- 
gerald to  a  patent  There  are  dicla  in  Judge  Story's  decinion 
in  the  case  of  Reed  lu  Cutter,  which,  if  not  limited^  would  be 


493  SUPREME   COURT. 

Qayler  et  at  v.  Wilder. 

of  dangerous  tendency.  Now  the  instraction  objected  to  sup- 
poses an  invention  to  be  ihade,  but  kept  within  the  inventors 
own  bosom.  The  question  is,  whether  an  original  inventor 
(that  is,  one  who  did  not  derive  his  knowledge  urom  another), 
who  has  put  his  invention,  into  practice,  sbau  be  deprived  of 
his  patent  by  such  a  mere  thought,  gendered  in  another's  brain, 
and  to  which  he  "  gives  no  iangue,^^  The  object  of  the  patent 
law,  and  of  the  Ck>nstitntion  under  which  the  law  was  passed, 
was  the  public  benefit.  If  this  be  so,  how  does  a  man  bring 
himself  within  its  provisions  who  locks  his  secret  in  his  own 
breast?  And  why  is  he  less  a  benefactor  to  the  public  who 
invents  a  machine  which  had  been  before  invented  and  after- 
wards forgotten,  than  he  who  invents  something  never  before 
known? 

Mr.  Cityler^  in  reply  and  conclusion. 

It  is  said  that  the  invention  would  be  assignable,  independ- 
ent of  the  patent  law.  It  is  submitted  that  this  is  not  correct 
Except  by  statute,  the  inventor  has  no  right  of  property  in  his 
invention.  The  statute  was  intended  to  confer  that  very  right 
N6w  the  act  of  1793  mve  the  right  of  assigning  an  invention^ 
and  .yet,  with  this  before  them.  Congress,  in  the  act  of  1836, 
make  only  the  patent  assignable.  If,  then,  the  patent  is 
made  assignable  only  by  the  law,  how  can  it  be  said  that  the 
invention  does  not  stand  in  need  of  such  a  provision? 

It  is  said  that  the  plaintiiff  has  reserved  one  cent  per  pound, 
and  can  therefore  maintain  this  action.  It  wiU  be  seen,  how- 
ever, that  this  part  of  the  agreement  is  a  penalty.  If  he. 
Wilder,  makes  safes  in  New  York  to  be  sold  in  New  York, 
he  shall  pay,  &c.     A  license  can  maintain  an  action. 

The  facts  as  to  the  Conner  safe  should  have  been  left  to  the 
jury.  This  was  not  a  case  where  the  invention  had  been  lost 
or  forgotten ;  but  within  a  few  years  a  man  makes  for  bis  own 
use,  and  actually  uses  in  his  own  counting-house,  a  safe  con- 
structed upon  the  same  principles  as  that  which  is  the  foun- 
dation of  this  suit  The  law  requires  that  a  patented  article 
should  not  have  been  made  or  used  before. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
Three  objections  have  been  taken  to  the  instructions  given 
by  the  Circuit  Court  at  the  trial,  and  neither  of  them  is,  per- 
haps, entirely  free  from  difficulty. 

The  first  question  arises  upon  the  assignment  of  Fitzeerald 
to  Enos  Wilder.  The  assignment  was  made  and  re<>orded  in 
the  Patent-Office  before  the  patent  issued.  It  afterwards  is- 
sued to  Fitzgerald.     And  the  plaintiils  in  error  insist  that  this 
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assignment  did  not  convey  to  Wilder  the  legal  riffht  to  the 
monopoly  subsequently  conferred  by  the  patent,  and  that  the 
plaintiff,  who  cLadms  under  him,  cannot  therefore  maintain 
this  action. 

The  inventor  of  a  new  and  useful-  improvement  certainly 
has  no  exclusive  right  to  it,  until  he  obtains  a  patent  This 
right  is  created  by  the  patent,  and  no  suit  can  be  maintained 
by  the  inventor  against  any  one  for  using  it  before  the  patent 
is  issued.  But  the  discoverer  of  a  new  and  useful  improve^ 
ment  is  vested  by  law.  with  an  inchoate 'riffht  to  its  exclusive 
use,  which  he  may  perfect  and  make  absolute  bv  proceeding 
in  the  manner  which  the  law  requires.  Fitzgerald  possessea 
this  inchoate  right  at  the  time  of  the  assignment  The  dis- 
covery had  been  made,  and  the  specification  prepared  to  ob- 
tain a  patent  And  it  appears  by  the  language  of  the  assign- 
ment, that  it  was  intended  to  operate  upon  the  perfect  legal 
titie  which  Fitzgerald  then  had  a  lawful  right  to  obtain,  a^ 
well  as  upon  the  iinperfect  and  inchoate  interest  which  he 
actually  possessed.  The  assignment  requests  that  the  patent 
may  issue  to  the  assignee.  And  there  would  seem  to  be  no 
sound  reason  for  diefeating  the  intention  of  the  parties  bv  re- 
straining the  assignment  to  the  latter  interest,  and  compelling 
them  to  execute  another  transfer,  unless  the  act  of  Ck>ngress 
makes  it  necessary.  The  court  think  it  does  not  The  act 
of  1836  declares  that  every  patent  shall  be  assignable  in  law, 
and  that  the  assignment  must  be  in  writing,  and  recorded 
within  the  time  specified.  But  the  thing  to  be  assigned  is 
not  the  mere  parchment  on  which  the  grant  is  written.  It  is 
the  monopoly  which  the  grant  confers :  the  right  of  property 
which  it  creates.  And  when  the  party  has  acquired  an  in- 
choate right  to  it,  and  the  power  to  make  that  right  perfect 
and  absolute  at  his  pleasure,  the  assignment  of  his  whole  in- 
terest, whether  executed  before  or  alter  the  patent  issued,  is 
equally  within  the  provisions  of  the  act  of  Congress. 

And  we  are  the  less  disposed  to  give  it  a  different  construc- 
tion, because  no  purpose  of  justice  would  be  answered  by  it, 
and  the  one  we  now  give  was  the  received  construction  of  the 
act  of  1793,  in  several  of  the  circuits;  and  there  is  no  ma- 
terial difference  in  this  respect  between  the  two  acts.  As  long 
a^o  as  1825,  it  was  held  by  Mr.  Justice  Story,  that  in  a  case 
of  this  kind  an  action  could  not  be  maintained  in  the  name 
of  the  patentee,  but  must  be  brought  by  the  assignee.  4 
Mason,  15.  We  understand  the  same  rule  has  prevailed  in 
other  circuits ;  and  if  it  were  now  changed,  it  might  pro- 
duce much  injustice  to  assignees  who  have  relied  on  such 
assignments,  and  defeat  pending  suits  brought  upon  the  faith 
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of  long  established  judicial  practice  and  judicial  decision. 
Fitzgerald  sets  up  no  claim  against  the  assignment,  and  to 
require  another  to  complete  the  transfer  would  be  mere  form. 
We  do  not  think  the  act  of  Congress  requires  it ;  but  that, 
when  the  patent  issued  to  him,  the  legal  rigjit  to  the  monop- 
oly and  property  it  created  was,  by  opera^non  of  the  assign- 
ment then  on  record,  vested  in  Enos  Wilder. 

The  next  question  is  upon  the  agreement  between  the 
defendant  in  err^r  and  Herring.  Is  this  instrument  an  as- 
signment to  Herring  for  the  State  or  city  of  New  York, 
upon  which  he  might  have  sued  in  his  own  name?  If  it 
is,  then  this  action  cannot  be  ihaintained  by  the  defendant  in 
error. 

Now  the  monopoly  granted  to  the  patentee  is  for  one  entire 
thing;  it  is  the  exclusive  right  of  making,  using,  and  vending 
to  others  to  be  used,  the  improvement  he  has  invented,  and  for 
ovhich  the  patent  is  granted.  The  monopoly  did  not  exist  at 
common  law,  and  the  rights,  therefore,  which  may  be  exercised 
under  it  cannot  be  regulated  by  the  rules  of  the^^ommon  law. 
It  is  created  by  the  act  of  Congress ;  and  no  rights  can  be 
acquired  in  it  unless  authorized  by  statute,  and  in  the  manner 
the  statute  prescribes. 

By  the  eleventh  section  of  the  act  of  1836,  the  patentee  may 
assign  his  whole  interest,  or  an  undivided  part  of  it.  But  if  he 
assigns  a  part  under  this  section  it  must  be  an  undivided  por- 
tion of  his  entire  interest  under  the  patent,  placing  the  assignee 
upon  an  equal  footing  with  himself  for  the  part  assigned. 
Upon  such  an  assignment,  the  patentee  and  his  assignees  be- 
come joint  owners  of  the  whole  interest  secured  by  the  patent, 
according  to  the  respective  proportions  which  the  assignment 
creates. 

By  the  fourteenth  section,  the  patentee  may  assign  his  exclu- 
sive right  within  and  throughout  a  specified  part  of  the  United 
States,  and  upon  such  an  assignment  the  assignee  may  sue  in 
his  own  name  for  an  infringement  of  his  rights.  But  in  order 
to  enable  him  to  sue,  the  assignment  must  undoubtedly  coiivey 
to  him  the  entire  and  unqualified  monopoly  which  the  patentee 
held  in  the  territory  specified, —  excluding  the  patentee  himself, 
as  well  as  others.  And  any  assignment  short  of  this  is  a  mere 
license.  For  it  was  obviously  not  the  intention  of  the  legis- 
lature to  permit  several  monopolies  to  be  made  out  of  one,  and 
divided  among  different  persons  within  the  same  limits.  Such 
a  division  would  inevitably  lead  to  fraudulent  impositions  upon 
persons  who  desired  to  purchase  the  use  of  the  improvement, 
and  would  subject  a  party  who,  under  a  mistake  as  to  his 
righti,  used  the  Invention  without  authority,  to   be  harassed 
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by  a  multiplicity  of  suits  instead  of  one,  and  to  successive  re- 
coveries ot  damages  by  different  persons  holding  different  por- 
tions of  the  patent  right  in  the  same  place.  Unquestionably,  a 
contract  for  the  purchase  of  any  portion  of  the  patent  right  may 
be  good  as  between  the  parties  as  a  license,  and  enforced  as  such 
in  the  courts  of  justice.  But  the  legal  right  in  the  monopoly  re- 
mains in  the  patentee,  and  he  alone  can  maintain  an  action 
s^ainst  ^  third  party  who  commits  an  infringement  upon  it. 
This  is  the  view  taken  of  the  subject  in  the  case  of  Blanchard  v, 
Eldridffe,  J.  W.  Wallace,  337,  and  we  think  it  the  true  one. 

Applying  these  principles  to  the  cape  before  us,  the  action 
was  properly  brought  by  the  plaintiff  below,  and  could  not 
have  been  maintained  by  Herring. 

The  agreement  is  singularly  confused  and  complicated.  It 
purports  to  grant  to  Herring  the  exclusive  right,  to  make  and 
vend  the  Salamander  safe  in  the  city,  counl^,  and  State  of 
New  York ;  and  Herring  agrees  to  pay  to  the  defendant  in 
error  a  cent  a  poimd  for  every  pound  the  safes  might  weiff h,  to 
be  paid  monthly.  But  at  the  same  time  it  reserves  to  Wilder 
the  right  to  set  up  a  manufactory  or  works  for  making  these 
safes  in  the  State  of  New  York,  provided  it  is  not  witlun  fifty 
miles  of  the  city,  and  to  sell  them  in  the  State  of  New  York, 
paying  to  Hening  a  cent  a  pound  on  each  safe  so  sold  within 
the  State. 

It  is  evident  that  this  agreement  is  not  an  assignment  of  an 
undivided  interest  in  the  whole  patent,  nor  the  assignment  of 
an  exclusive  right  to  the  entire  monopoly  in  the  State  or  city 
of  New  York.  It  is  therefore  to  be  regarded  as  a  license  only, 
and  under  the  act  of  Congress  does  not  enable  Herring  to 
maintain  an  action  for  an  infringement  of  the  patent  right 
The  defendant  in  error  continues  the  legal  owner  of  the 
monopoly  created  by  the  patent. 

The  remaining  question  is  upon  the  validity  of  the  patent 
on  which  the  suit  was  brought 

It  appears  that  James  Conner,  who  carried  on  the  business 
of  a  stereotype  founder  in  the  city  of  New  York,  made  a  safe 
for  his  own  use  between  the  years  1829  and  1832,  for  the 
protection  of  his  papers  against  fire ;  and  continued  to  use  it 
until  1833,  when  it  passed  into  other  hands.  It  was  kept  in 
his  counting-room  and  known  to  the  persons  engaged  in  the 
fouiidery ;  and  after  it  passed  out  of  his  hands,  he  used  others 
of  a  different  construction. 

It  docs  not  appear  what  became  of  this  safe  afterwards. 
And  there  is  nothing  in  the  testimony  from  which  it  can  be 
inferred  that  its  mode  of  construction  was  known  to  the  person 
into  whose  possession  it  fell,  or  that  any  value  was  attached 
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to  it  as  a  place  of  secnrity  for  papers  against  fire ;  or  that  it 
was  ever  used  for  that  purpose. 

Upon  these  facts  the  court  instructed  the  jury,  "  that  if  Con- 
ner had  not  made  bis  discovery  public,  but  bad  used  it  simply 
for  his  own  private  purpose,  and  it  had  been  finally  for- 
gotten or  abandoned,  such  a  discovery  and  use  would  be  no 
obstacle  to  the  taking  out  of  a  patent  by  Fitzgerald  or  those 
claiming  under  him,  if  he  be  an  original,  though  not  the  first, 
inventor  or  discoverer." 

The  instruction  assumes  that  the  jury  mi^ht  find  from  the 
evidence  that  Ck>nner's  safe  was  substiuitialTy  the  same  with 
that  of  Fitzgerald,  and  also  prior  in  time.  And  if  the  fact  was 
so,  the  question  then  was  whether  the  patentee  was  <'  the  origi- 
nal and  first  inventor  or  discoverer,"  within  the  meaning  of  the 
act  of  Congress. 

The  act  of  1836,  ch.  357,  §  6,  authorizes  a  patent  where  the 
party  has  discovered  or  invented  a  new  and  nsefiil  improve- 
ment,  <<  not  known  or  used  by  others  before  his  discovery  or  in- 
vention." And  the  15th  secnon  provides  that,  if  it  appears  on 
the  trial  of  an  action  brought  for  the  infringement  of  a  patent 
that  the  patentee  ^  was  not  the  ori^nal  and  first  inventor  or 
discoverer  of  the  thing  patented,"  the  verdict  shall  be  for  the 
defendant 

Upon  a  literal  construction  of  these  particular  words,  the 
patentee  in  this  case  certainly  was  not  the  ori^nal  and  first 
inventor  or  discoverer,  if  the  Conner  safe  was  the  same  with 
bis,  and  preceded  his  discovery. 

But  we  do  not  think  that  this  construction  would  carry  into 
effect  the  intention  of  the  legislature.  It  is  not  by  detached 
words  and  phrases  that  a  statute  ought  to  be  expounded.  The 
whole  act  must  be  taken  together,  and  a  fair  interpretation 
ffiven  to  it,  neither  extending  nor  restricting  it  beyond  the 
legitimate  import  of  its  language,  and  its  obvious  policy  and 
object  And  in  the  15th  section,  after  making  the  provision 
above  mentioned,  there  is  a  further  provision,  that,  if  it  shall 
appear  that  the  patentee  at  the  time  of  his  application  for  the 
patent  believed  himself  to  be  the  first  inventor,  the  patent  shall 
riot  be  void  on  account  of  the  invention  or  discovery  having 
been  known  or  used  in  any  foreign  country,  it  not  appearing 
that  it  had  been  before  patented  or  described  in  any  printed 
publication. 

In  the  case  thus  provided  for,  the  party  who  invents  is  not 
strictly  speaking  the  first  and  original  inventor.  The  law  as- 
sumes that  the  improvement  may  have  been  known  and  used 
before  his  discovery.  Yet  his  patent  is  valid  if  he  discovered 
it  by  the  efforts  of  his  own  genius,  and  believed  himself  to  be 
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the  original  inventor.  The  clause  in  qaestion  qualifies  the 
words  before  used,  iand  shows  that  by  knowledge  and  use  the 
legislature  meant  knowledge  and  use  existing  in  a  manner  ac- 
cessible to  the  public.  If  the  foreign  invention  had  been  printed 
or  patented,  it  was  already  given  to  the  world  and  open  to  the 
people  of  this  country,  as  well  as  of  others,  upon  reasonable 
inquiry.  They  would  therefore  derive  no  advantage  from  the 
invention  here.  It  would  confer  no  benefit  upon  the  com- 
mimity,  and  the  inventor  therefore  is  not  considered  to  be  enti- 
tled to  the  reward.  But  if  the  foreign  discovery  is  not  patented, 
nor  described  in  any  printed  publication,  it  miffht  be  known  and 
used  in  remote  places  for  ^es,  and  the  people  of  this  country 
be  unable  to  profit  by  it.  The  means  of  obtaininfi^  knowledge 
would  not  be  within  their  reach ;  and,  as  far  as  ukeix  interest 
is  concerned,  it  would  be  the  same  thing  as  if  the  improvement 
had  never  been  discovered.  It  is  the  inventor  here  that  brings 
it  to  them,  and  places  it  in  their  possession.  And  as  he  does 
this  by  the  effort  of  his  own  genius,  the  law  regards  him  as  the 
first  and  original  inventor,  and  protects  his  patent,  although 
the  improvement  had  in  fact  been  invented  before,  and  used  by 
others. 

So,  too,  as  to  the  lost  arts.  It  is  well  known  that  centuries 
ago  discoveries  were  made  in  certain  arts  the  fruits  of  which 
have  come  down  to  us,  but  the  means  by  which  the  work  was 
accomplished  are  at  this  day  unknown.  The  knowledge  has 
been  lost  for  ages.  Yet  it  would  hardlv  be  doubted,  if  any  one 
now  discovered  an  art  thus  lost,  and  it  was  a  useful  improve- 
ment, that,  upon  a  fair  construction  of  the  act  of  Confess,  he 
would  be  entitled  to  a  patent  Yet  he  would  not  literally 
be  the  first  and  original  inventor.  But  he  would  be  the  first 
to  confer  on  the  public  the  benefit  of  the  invention.  He 
would  discover  what  is  unknown,  and  communicate  knowl- 
edge which  the  public  had  not  the  means  of  obtaining  with- 
out\his  invention. 

Upon  the  s$ime  principle  and  upon  the  same  rule  of  construc- 
tion, we  think  that  Fitzgerald  must  be  regarded  as  the  first  and 
original  inventor  of  the  safe  in  question.  The  case  as  to  this 
point  admits,  that,  although  Conner's  safe  had  been  kept  and 
used  for  ^ears,  yet  no  test  had  been  applied  to  it,  and  its  capacity 
for  resisting  heat  was  not  known ;  there  was  no  evidence  to  show 
that  any  particular  value  was  attached  to  it  after  it  passed  from 
his  possession,  or  that  it  was  ever  afterwards  used  as  a  place  of 
security  for  papers ;  and  it  appeared  that  he  himself  did  not 
attempt  to  make  another  like  the  one  he  is  supposed  to  have 
invented,  but  used  a  different  one.  And  upon  this  state  of  the 
evidence  the  court  put  it  to  the  jury  to  say,  whether  this  safe 
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had  been  finally  forgotten  or  abandoned  before  Fitzgerald's  in- 
vention,  and  whether  he  was  the  original  inventor  of  the  safe 
for  which  he  obtained  the  patent^  directing  them,  if  they  found 
these  two  facts,  that  their  verdict  must  be  for  the  plaintiff.  We 
think  there  is  no  error  in  this  instruction.  For  if  the  Conner 
safe  had  passed  away  from  the  memorv  of  Conner  himself,  and 
of  those  who  had  seen  it,  and  the  saie  itself  had  disappeared, 
the  knowledge  of  the  improvement  was  as  completely  lost  as 
if  it  had  never  been  discovered.  The  public  could  derive  no 
benefit  from  it  until  it  was  discovered  by  another  inventor. 
And  if  Fitzgerald  made  his  discovery  by  his  own  efforts,  with- 
out any  knowledge  of  Conner's,  he  invented  an  improvement 
that  was  then  new,  and  at  that  time  unknown ;  and  it  was  not 
the  less  new  and  unknown  because  Conner's  safe  was  recalled 
to  his  memory  by  the  success  of  Fitzgerald's. 

We  do  not  understand  the  Circuit  Court  to  have  said  that 
the  omission  of  Conner  to  try  the  value  of  his  safe  by  proper 
tests  would  deprive  it  of  its  priority  ;  nor  his  omission  to  bring 
it  into  public  use.  He  might  have  omitted  both,  and  also 
abandoned  its  use,  and  been  ignorant  of  the  extent  of  its  value ; 
yet,  if  it  was  the  same  with  Fitzgerald's,  the  latter  would  not 
upon  such  grounds  be  entitled  to  a  patent,  provided  Conner's 
safe  and  its  mode  of  construction  were  still  in  the  memory  of 
Conner  before  they  were  recalled  by  Fitzgerald's  patent. 

The  circumstances  above  mentioned,  referred  to  in  the  opin- 
ion of  the  Circuit  Court,  appear  to  have  been  introduced  as 
evidence  tending  to  prove  that^the  Conner  safe  might  have  been 
finally  forgotten,  and  upon  which  this  hypothetic^  instruction 
was  given.  Whether  this  evidence  was  sufficient  for  that  pur- 
pose or  not,  was  a  question  for  the  jury,  and  the  court  left  it  to 
them.  And.  if  the  jury  found  tiie  fact  to  be  so,  and  that  Fitz- 
gerald again  discovered  it,  we  regard  him  s^s  standing  upon  the 
same  ground  with  the  discoverer  of  a  lost  art,  or  an  unpatented 
and  unpublished  foreign  invention,  and  like  him  entitled  to  a 
patent  For  there  was  no  existing  and  living  knowledge  of 
this  improvement,  or  of  its  former  use,  at  the  time  he  made  the 
discovery.  And  whatever  benefit  any  individual  may  derive 
from  it  in  the  safety  of  his  papers,  he  owes  entirely  to  the 
genius  and  exertions  of  Fitzgerald. 

Upon  the  whole,  therefore,  we  think  there  is  no  error  in  the 
opinion  of  the  Circuit  Court,  and  the  judgment  is  therefore 
affirmed. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  a  majority  of  the  judges  in 
this  case.  The  point  of  difference,  I  think,  is  essential  to  the 
maintenance  of  the  rights  of  the  public  and  also  of  inventors. 
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It  waa  proved  by  James  Conner,  as  appears  from  the  bill  of 
exceptions,  "  that  between  1829  and  1832  he  was  engaged  in 
biisiness  as  a  stereotype  founder,  and,  knowing  that  plaster 
of  Paris  was  a  non-conductor  of  heat,  he  constructed  a  safe 
with  a  double  chest,  and  filled  the  space  between  the  inner 
and  outer  one  with  plaster  of  Paris ;  the  same,  substantially,  as 
testified  to  and  claimed  by  Fitzgerald,  except  there  was  no 
plaster  used  on  the  top  of  the  safe.  It  was  made  for  his  own 
private  use  in  his  establishment,  and  was  used  by  him  as  a 
safe  from  the  time  it  was  made  till  1838,  when  it  passed  into 
other  hands.  It  was  kept  in  the  counting-room  while  he  used 
it,  and  was  known  to  the  persons  working  in  the  foundery." 
This  evidence  was  ^confirmed  by  another  witness. 

By  the  sixth  section  of  the  patent  act  of  1836,  it  is  pro- 
vided, "  that  any  person  or  persons  having  discovered  or  in- 
vented any  new  or  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  or  useful  improvement  on  any 
art,  machine,  manufacture,  or  composition  of  matter,  not  known 
of  used  by  others  before  his  or  their  discovert/  or  invention  there* 
ofy^  may  apply  for  a  patent,  &c.  The  applicant  is  required 
to  "  make  oath  or  affirmation  that  he  does  verily  believe  that  he 
is  the  original  and  first  inventory^  &c.,  "  and  that  he  does  not 
know  or  believe  that  the  same  was  ever  before  known  or  used.^^ 

The  seventh  section  authorizes  and  requires  the  Commis- 
sioner of  Patents  "  to  make  or  cause  to  be  made  an  examina- 
tion of  the  alleged  new  invention  or  discovery  ;  and  if  on  such 
examination  it  shall  not  appear  to  the  Commissioner  that  the 
same  had  been  invented  or  discovered  by  any  other  person  in 
this  country  prior  to  the  alleged  invention  or  discovery  thereof 
by  the  applicant^  or  that  it  hail  been  patented  O}'  described  in  any 
printed  publication  in  this  or  any  foreign  country,^  &c.,  the 
Commissioner  may  grant  a  patent. 

In  the  fifteenth  section  it  is  provided,  "  that  whenever  it 
shall  satisfactorily  appear  that  the  patentee,  at  the  time  of 
making  his  application  for  the  patent,  believed  himself  to  be 
the  first  inventor  or  discoverer  of  the  thing  patented,  the  same 
shall  n6t  be  held  to  be  void  on  account  of  the  invention  or  dis- 
covery, or  any  part  thereof,  having  been  before  known  or  used 
in  any  foreign  country,  it  not  appearing  that  the  same  or  any 
substantial  part  thereof  had  before  been  patented  or  described 
inr  any  printed  publication." 

From  the  above  extracts,  it  is  seen  that  the  patentee  must 
be  the  inventor  of  the  machine,  or  the  improvement  of  it,  or  he 
can  have  no  right  If  the  thing  was  known  or  used  by  others, 
be  cannot  claim  a  patent  Or  if  it  was  patented  in  a  foreign 
country,  or  described  in  afiy  publiciation  at  home  or  in  any 


600  SUPREME    COURT. 

Gay^er  et  al.  v.  Wilder. 

foreign  country,  he  has  no  right  to  a  patent  To  this  there  is 
only  the  exception  in  the  fifteenth  section  above  cited.  But 
this  can  have  no  influence  in  the  present  case. 

Let  these  provisions  of  the  statute  be  compared  with  the 
two  last  paragraphs  of  the  charge  of  the  court,  as  stated  in  the 
third  exception :  — 

"And  said  court  further  instructed  the  jury,  that  if  they 
found  that  the  use  made  by  James  Conner  of  plaster  of  Paris 
was  confined  to  a  single  iron  chest,  made  for  bis  own  private 
use  after  said  Fitzgerald's  discovery  and  experiments,  then  it 
was  not  in  the  way  of  Fitzgerald's  patent,  atid  the  same  was 
valid ;  but  if  the  jury  found  that  said  James  Conner  made  his 
said  safe,  as  claimed,  and  tested  il  by  experiments^  before  Fitz- 
gerald's invention  and  improvement,  cmd  before  he  tested  the 
same,  then  said  Fitzgerald  was  not  the  first  inventor,  as  claim- 
ed, and  was  not  entitled  to  said  patent" 

This  charge  stands  disconnected  with  any  other  facts  in  the 
case,  except  those  named,  and,  in  my  judgment,  it  is  errone- 
ous. .If  Conner's  safe  were  identical  with  Fitzgerald's,  and 
though  it  was  of  prior  invention,  yet  if  it  were  not  tested  by 
experiments  before  Fitzgerald's  improvement,  and  before  he 
tested  the  same,  the  jury  under  the  instruction  were  bound  to 
find  for  Fitzgerald.  And  the  case  was  thus  made  to  turn,  not 
on  the  priority  of  invention  only,  but  upon  that  and  the  fact 
of  its  having  been  tested  by  experiments.  This  introduces  a 
new  principle  into  the  patent  law.  The  right  under  the  law 
depends  upon  the  time  of  the  invention.  An  experimental 
test  may  show  the  value  of  the  thing  invented,  but  it  is  no 
part  of  the  invention. 

"  The  court  further  charged,  that,  independently  of  these 
considerations,  there  was  another  view  of  the  case,  as  it  re- 
spected the  Conner  safe ;  that  it  was  a  question  whether  the 
use  of  it  by  him  had  been  such  as  would  prevent  another  in- 
ventor from  taking  out  a  patent;  that  if  Conner  had  not 
made  his  discovery  public,  but  had  used  it  simply  for  his  own 
private  purpose,  and  it  had  been  finally  forgotten  or  aban- 
doned, such  a  discovery  and  use  would  be  no  obstacle  to  the 
taking  out  of  a  patent  by  Fitzgerald,  or  those  claiming  under 
him,  iif  he  be  an  original,  though  not  the  first,  inventor  or  dis- 
coverer of  the  improvement" 

If  there  be  any  thing  clear  in  the  patent  law,  it  is  that  the 
original  inventor  means  the  first  inventor,  subject  only  to  the 
provision  stated  in  the  fifteenth  section.  This  instruction  pre- 
stipposes  that  the  safes  are  the  same  in  principle.  Now,  if  the 
invention  was  patented  abroad,  or  was  described  in  a  foreign 
publication,  both  of  which  were  unknown  to  the  inventor  in 
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this  coantry,  still  his  patent  is  void.  So  it  is  void  if  such  in- 
vention has  been  known  to  any  person  in  this  country.  The 
instruction  says,  if  Conner's  invention  "  had  been  forgotten  or 
abandoned,"  it  was  no  obstacle  to  Fitzgerald's  right  Can  a 
thing  be  forgotten  or  abandoned  that  was  never  known  ?  If 
known  before  Fitzgerald's  invention,  it  is  fatal  to  it  By 
whom  must  it  have  been  forgotten  ?  By  the  inventor,  or  the 
public,  or  both  ?  And  how  must  it  have  been  abandoned  ? 
When  an  invention  is  abandoned,  it  is  said  to  be  given  up  to 
the  public,  and  this  is  the  sense  in  which  the  term  abandon^ 
ment  is  used  in  the  patent  law.  Such  an  abandonment  would 
be  fatal  to  the  right  of  Fitzgerald. 

Conner's  safe,  as  appears  from  the  bill  of  exceptions,  was 
used  in  his  counting-house,  beins;  accessible  to  every  one, 
some  six  or  eigLt  years.  In  1838  it  passed  into  other  hands ; 
but  into  whose  handsi  it  does  not  appear.  In  1843,  Fitzgerald 
obtained  his  patent.  <  How  long  before  that  he  made  experi- 
ments to  test  the  invention  i&  not  proved.  At  most,  the  time 
must  have  been  less  than  five  years.  This  is  a  short  period  on 
which  to  found  a  presumption  of  forgetfulness.  The  law 
authorizes  no  such  presumption.  It  can  never  become  the 
law.  It  is  not  founded  on  probability  or  reason.  The  ques- 
tion is.  Was  Conner's  invention  prior  to  that  of  Fitzgerald  ? 
That  it  was  of  older  date  hj  some  ten  or  twelve  years  is 
proved.  And  the  instruction,  it  must  be  observed,  was  found- 
ed on  the  supposition  that  both  inventions  were  similar. 

The  instruction  seems  to  attach  great  importance  to  the  fact 
that  Conner's  safe  was  used  only  for  his  private  purpose. 
This  is  of  no  importance.  The  invention  is  the  question,  and 
not  the  inanner  in  which  the  inventor  used  it  The  safe  was 
constructed  at  the  foundery,  and  must  have  been  known  to 
the  hands  there  employed.  How  can  it  be  ascertained  that 
Fitzgerald  was  not  informed  by  some  of  these  hands  of  the 
structure  of  Conner's  safe,  or  by  some  one  of  the  many  hun- 
dreds who  had  seen  it  in  his  counting-house  in  the  city  of 
New  York  ?  It  was  to  guard  against  this,  which  is  rarely  if 
ever  susceptible  of  proof,  that  the  act  is  express,  —  ifihe  ihin^ 
patented  was  known  before,  the  patent  is  void.  If  the  fact  of 
this  knowledge  in  any  one  be  established,  it  is  immaterial 
whether  the  patentee  may  have  known  it  or  not,  it  avoids  his 
patent 

The  law,  on  this  subject,  is  not  founded  upon  any  supposed 
notions  of  equity.  A  foreign  patent  for  the  sam^  thin^,  or  a 
description  of  the  thing  in  a  foreign  publication,  is  as  eftectual 
to  avoid  the  patent  as  if  the  patentee  had  seen  the  prior  inven- 
tion.   Notice  to  him  is  not  important     The  law  is  adopted  on 
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a  settled  public  policy,  which,  while  it  is  just  to  inventors,  pro- 
tects the  rights  of  the  public  Any  other  basis  would  open  the 
door  for  endless  frauds,  by  pretended  inventors,  without  the 
probability  of  detection.  And.  especially  does  this  new  doc- 
trine of  forgetfuluess,  or  abandonment,  used  in  any  other  sens^ 
than  as  recognized  in  the  patent  law,  leaving  such  matters  to  a 
jury,  overturn  what  I  consider  to  be  the  settled  law  on  this 
subject  Of  the  same  character  is  the  fact,  that  the  invention 
was  used  for  private  purposes.  A  thing  may  be  used  in  that 
way,  and  at  the  same  time  be  public,  as  was  the  case  with  the 
Conner  safe,  and  yet  the  jury  are  necessarily  misled  by  such 
an  instruction. 

Mr.  Justice  DANIEL,  dissenting. 

Differing  from  the  majority  in  the  decision  just  pronounced, 
I  proceed  to  state  the  grounds  on  which  my  dissent  from  that 
decision  is  founded. 

On  two  essential  points  in  this  qause,  it  seems  to  me  that 
the  learned  justice  who  tried  it  at  the  Circuit  has  erred,  and 
that  the  decision  here  should  therefore  have  been  for  a  reversal 
of  hb  judgment  Those  points  involve,  first,  the  right  of  the 
plaintiff  below  to  maintain  his  action  upon  the  title  or  right  of 
action  deduced  from  Fitzgerald  through  Enos  and  Benjamin 
"Wilder ;  and  secondly,  a  right  to  or  interest  in  the  subject  of  the 
suit  on  the  part  of  the  plaintiff  below,  admitting  that  subject  to 
have  been  orifi^nally  invented  and  used  by  some  other  peirson 
than  Fitzgerald ;  a  right  founded  upon  an  assumption  that  this 
subject  had  been  used  in  private  onlpy  or  had,  in  the  languafi[e 
of  the  learned  justice,  been  ^<  finally  forgotten  or  abandoned" 
by  such  first  inventor.  These  points  are  presented  by  the  first 
and  third  exceptions  of  the  plaintiffs  in  error  to  the  ruling  at  the 
trial  below.  The  plaintiff  m  the  Circuit  Court  claimed  by  as- 
signment from  B.  G.  Wilder,  assignee  of  Enos  Wilder,  assij^nee 
of  Daniel  Fitzgerald,  alleged  to  have  been  the  inventor  of  the 
Salamander  safe.  By  the  paper  deduction  of  title,  it  appears 
that,  on  the  11th  day  of  April,  1839,  Fitzgerald,  alleging  that 
he  had  invented  an  improvement  called  the  Salamander  safe, 
for  which  he  was  about  to  apply  for  letters  patent,  for  the 
consideration  of  five  thousand  dollars,  sold  the  interest  he 
then  had,  or  might  thereafter  have,  in  this  invention,  to  Enos 
Wilder;  that  Enos  Wilder,  on  the  1st  day  of  September, 
1843,  for  the  consideration  of  one  dollar,  assigned  and  trans- 
ferred t6  the  plaintiff  all  the  right,  title,  and  interest  which  he 
had  derived  from  Fitzgerald,  under  the  agreement  of  the  11th 
of  April,  1839 ;  that  no  patent  issued  for  this  Salamander  safe 
until  the  year  1843,  when  a  patent  was  granted  to  Daniel  FUz* 
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geraldy  as  the  original  inventor ;  that  no  patent  for  this  inven- 
tion has  ever  been  granted  either  to  Enos  or  B.  Q.  Wilder, 
either  as  inventor  or  assignee  of  this  safe ;  that  the  title,  what- 
ever it  may  be,  rests  upon  the  agreement  between  Fitzgerald 
and  Enos  Wilder,  of  the  11th  of  April,  1839,  before  the  patent 
to  the  former. 

It  must  be  recollected,  that  this  is  an  action  (U  law;  and  in 
order  to  maintain  it,  the  plaintiff  was  bound  to  set  out  and  to 
prove  a  legal  title.  Has  he  done  either  ?  What  was  the  char- 
acter of  the  interest  or  title  transferred  from  Fitzgerald  to  Enos 
Wilder  ?  This  could  not  transcend  the  interest  or  title  pos- 
sessed by  Fitzgerald  himself;  and  what  was  this  ?  A  title  to 
any  specific  machine  which  he  may  have  constructed,  and  of 
which  no  person  could  rightfully  deprive  him;  and  a  claim 
upon  the  good-will  and  gratitude  of  the  community,  if  in  truth 
he  should  have  conferred  upon  them  a  benefit  by  the  discovery 
and  construction  of  his  machine.  I  speak  now  in  reference  to 
rights  derivable  from  the  common  law ;  and  independently  of 
the  Constitution  or  of  statutory  provisions.  The  mere  circum- 
stances of  inventing  and  constructing  a  machine  could  no 
more  inhibit  its  imitation,  than  would  the  structure  or  interior 
arrangement  of  a  house  of  pecuUar  ingenuity  or  convenience 
prevent  the  like  imitation  by  any  one  who  could  possess  him- 
self of  its  plan.  The  mere  mental  process  of  devising  an  in- 
vention enters  not  into  the  nature  oi  property  according  to  the 
common  law ;  it  forms  no  class  or  division  in  any  of  its  enu- 
merations or  definitions  of  estates  or  property,  ana  is  a  matter 
quite  too  shadowy  for  the  practical  character  of  that  sturdy 
system. 

A  doctrine  contrary  to  this,  though  with  some  discrepancy 
amongst  the  judges  as  to  its  extent,  seems  at  one  time  to 
have  obtained  in  the  King's  Bench,  as  propounded  in  the  case 
of  Millar  r.  Taylor,  in  4  Burrow,  2305,  in  opposition  to  the 
profound  and  unanswerable  reasoning  of  Mr.  Justice  Yates ; 
but  upon  a  review  of  the  same  question  in-the  Lords,  in  the 
case  of  Donaldsons  v.  Becket  and  others,  the  doctrine  of  the 
King's  Bench  was  repudiated,  and  that  of  the  common  law, 
as  asserted  by  Yates,  Justice,  vindicated  and  restored.  And, 
indeed,  if,  according  to  the  opinions  of  some  of  the  judges  in 
the  case  of  Millar  v,  Taylor,  the  mere  mental  process  of  in- 
vention constituted  an  estate  or  property  at  the  common  law, 
and  property  vested  in  perpetuo,  except  so  far  as  it  should  be 
transferred  by  the  owner,  it  is  difficult  to  perceive  the  neces- 
sity of  a  cautious  and  complicated  system  for  the  investment 
and  security  of  interests  already  perfect,  and  surrounded  with 
every  guard  and  protection  which  is  inseparable  under  the 
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common  Iftw  from  every  right  it  has  created  or  recognized. 
Bat  if  the  mere  mental  and  invisible  process  of  inventioDi 
apart  from  the  specific,,  sensible,  and  inaividual  structure,  can 
be  classed  at  all  as  property  at  law,  it  must  partake  of  the 
character  of  a  chose  in  action,  much  more  so  than  an  obliga- 
tion or  contract,  the  terms  and  conditions  of  which  are  defined 
and  assented  to  by  the  contracting  parties.  To  choses  in 
action,  it  can  scarcely  be  necessary  here  to  remark,  assign- 
ability is  imparted  by  statutory  enactment  only,  or  by  com- 
mercial usage.  To  hqld  that  the  single  circumstance  of  in- 
vention creates  an  estate  or  property  at  law,  and  an  estate 
and  legal  title  transmissible  by  assignment,  appears  to  me  a 
doctrine  not  merely  subversive  of  the  ex>mmon  law,  but  one 
which  contravenes  the  origin  and  course  of  legislation  in  Eng- 
land in  relation  to  patent  rights,  and  renders  useless  and  futUe 

.  both  the  constitutional  provision  and  all  the  careful  enact- 
ments of  Congress  for  the  security  and  transmissibOity  of  the 
same  rights.     For  why,  as  has  been  already  remarked,  should 

'  that  provision  and  these  enactments  have  been  made  for  the 
establishment  and  security  of  that  which  was  established  and 
safe  independently  of  both  ?  I  hold  it,  then,  to  be  true,  that 
the  circumstance  of  invention  invests  no  such  perfect  estate 
or  right  of  property  as  can  be  claimed  and  enforced  at  law 
or  in  eqjuity  against  the  user  of  the  same  invention,  either 
by  subsequent  inventors  or  imitat(»rs,  and  that  any  estate  or 
property  in  the  mere  mental  process  of  invention  must  be 
traced  to  and  deducible  from  the  Ck>nstitution  and  the  acts  of 
CdHgress  alone.  I  cannot  but  regard  as  mischievous  and 
alarming  an  attempt  to  introduce  a  qimsi  and  indefinite,  inde- 
finable, and  invisible  estate,  independently  of  the  Constitution 
and  acts  of  Congress,  and  unknown  to  the  rules  and  princi- 
ples of  the  common  law. 

It  is  the  patent  alone  which  creates  an  estate  or  interest  in 
the  invention  known  to  the  law,  and  which  can  be  enforced 
either  at  law  or  in  equity,  either  by  the  inventor  .or  by  the  per- 
son to  whom,  by  virtue  of  the  statute^  he  may  assign  his  rights. 
Down  to  the  act  of  Congress  of  1837,  nothing  but  the  estate, 
interest^  or  property  created  or  invested  by  the  patent  itself yWZB 
made  assignable.  The  language  of  the  law  is,  that  ^  every 
patent^^  ^^tne  exclusive  right  under  any  patent  J^  ^^the  thing  pat* 
ented^^  may  be  assignable.  The  fact  or  existence  of  a  patent 
is  in  every  instance  inseparable  from  the  right  given.  It  is 
this  fact  and  this  only  which  impresses  the  quality  of  assigna- 
bility. Of  course,  under  these  provisions  there  could  be  no 
initsfer  of  the  legal  title  previously  to  a^patent 

By  section  sixth  of  the.  act  ol  Congr^k^  approved  March 
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Sdy  1837,  it  is  provided 'that  thereafter  any  patent  to  be  u 
may  be  made  to  the  assignee  of  the  inventor  or  discoverer, 
upon  the  conditions  set  forth  in  that  section.  Yet  still  it  is 
presumed  that,  nntil  the  issuing  of  a  patent,  so  far  is  it  from 
being -trae  that  a  legal  estate  or  title  existed  in  snch  assignee, 
it  is  clear,  on  the  contrary,  that  no  legcU  title  existed  before  the 
patent  in  the  inventor  himself,  for  it  is  the  patent  which  con- 
stitate^  his  title.  Of  course,  then,  the  assignee  can  at  most 
hold  nothing  but  an  equity  under  such  an  assignment,  which 
he  may  insist  upon  under  this  assignment  against  the  inventor 
or  against  the  government;  but  he  has  no  legal  title  by  force 
merdy  of  such  an  assignment,  and  a  fortiori  he  has  no  legal 
title,  if  the  patent,  notwithstanding  such  an  assignment,  is  in 
fact  issued  to  the  inventor,  but  is  thereby  entirely  excluded 
from  all  pretension  to  a  legal  title.  Thus,  in  the  case  befcAre 
us,  the  patent  under  which  the  plaintiff  claims  was,  snbs^ 
quently  to  the  agreement  between  Fitzgerald  and  Enos  Wil- 
aer,  issued  to  Fitzgerald,  the  inventor,  and,  according  to  the 
proofs  in  the  cause,  has  never  been  renewed  to  Enos  Wilder, 
nor  to  any  claimant  under  him,  nor  been  assigned  to  any  such 
claimant,  but  remains  still  in  the  aUeged  inventor,  Fitzgerald. 
It  seems  to  me,  then,  indisputable,  that  the  legal  title  indis- 
pensable for  the  maintenance  of  this  suit  iU  law  never  was  ia 
the  plaintiff  and  that  he  could  not  maintain  the  action. 

The  second  instance  in  which  I  hold  the  learned  justice  who 
tried  this  cause  to  have  erred  is  that  in  which  he  instructed 
the  jury  as  follows :  —  <*  That  if  Conner  had  not  made  his  di$' 
eovery  pubUcj  but  had  used  it  simply  for  his  own  private  pur- 
pose, and  it  had  been  finally  forgotten  or  abandoned^  such 
discovery  and  use  would  be  no  obstacle  to  the  taking  out  of  a 
patent  by  Fitzgerald,  or  those  claiming  under  him,  if  he  be 
an  original,  though  not  thefjrsty  inventor  or  diicoverer  of  the 
improvement"  In  considering  this  instruction  of  the  learned 
judge,  the  first  vice  with  which  it  appears  to  be  affected  is 
its  violation  of  a  rule  thought  to  be  universally  applicable  to 
instructions  to  juries  in  trials  at  law ;  and  that  rule  is  this, 
that  instructions  should  alwavs  arise  out  of,  and  be  limited  to, 
the  facts  of  the  evidence  in  the  cause  to  which  the  questions 
of  law  propounded  from  the  bench  should  be  strictly  applica- 
ble ;  and  that  instructions  which  are  general,  abstract.,  or  not 
springing  from,  and  pertinent  to,  the  fa<^  of  the  case,  are  calcu- 
lated to  mislead  the  jury,  and  are  therefore  improper.  Tried 
by  this  rule,  the  instruction  of  the  learned  judge,  so  far  as  it  r^ 
lates  to  Conner's  not  having  made  his  discovery  public,  or  hav* 
ing  finally  forgotten  or  abandoned  it,  is  certainly  irrelevant  to 
and  unsustained  by,  any  evidence  in  the  record.     So  far  is  the 
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existence  of  each  testimony  from  being  shown,  the  converse  is 
proved  and  is  justly  inferrible  throughout ;  for  although  it  does 
not  appear  that  Conner  advertised  his  invention  in  the  public 
papers,  or  claimed  a  patent  for  it,  it  is  admitted  that  be  used 
this- safe  in  an  extensive  business  establishment,  to  which  it  is 
certain  from  the  nature  of^his  business  the  public  had  access ; 
and  it  is  not  pretended  that  be  made  any  effort  at  concealment 
of  what  he  had  invented,  and  the  record  is  entirely  destitute  of 
evidence  of  an  abandonment  of  his  invention.  As  to  the  as- 
sumption of  his  having  forgotten  it,  there  is  neither  a  fact,  an 
inqiliry,  nor  conjecture  in  the  testimony  pointing  to  such  a  con- 
elusion.  The  instruction  appears  to  me  to  be  wholly  gratuitous 
and  irrelevant.  But  supposing  this  instruction  to  have  been 
founded  upon  testimony  introouced  before  the  i^ryi  let  us  con- 
sider for  a  moment  its  correctness  as  a  rule  of  law  applicable 
to  this  cause.  This  charge,  it  must  be  recollected,  admits  that 
Conner  was,  or  might  have  been,  the  first  inventor;  and,  not- 
withstanding, asserts  that  Fitzfl;erald,  though  posterior  in  time, 
mi^ht,  upon  the  conditions  and  considerations  assumed  by  the 
judge,  become  the  owner  of  the  right.  Are  these  conditions 
warraitted,  either  by  the  rules  of  public  policy,  or  by  the  terms 
tfnd  language  of  legislative  provisions  on  such  subjects  ?  It  is 
said  that  patent  privileges  are  allowed  as  incitements  to  inven- 
tions and  improvements  by  which  the  public  may  be  benefited. 
This  position,  that  may  be  conceded  in  general,  should  not 
be  made  a  means  of  preventing  the  great  and  public  purposes 
its  legitimate  enforcement  is  calculated  to  secure.  The  ad- 
mission of  this  principle  leaves  entirely  open  the.  inquiries, 
whether  he  is  more,  the  benefactor  of  the  public  who  makes  a 
«seful  improvement  which  he  generously  shares  with  his  fellow- 
citizens,  or  he  who  studies  some  device  whidh  he  denies  to  all, 
and  limits  by  every  means  in  his  power  to  a  lucrative  monop- 
oly;  and  still  more,  whether  the  latter  shall  be  permitted  to 
seize  upon  that  which  had  ah-eady  (^  is  here  admitted)  been 
given  to  the  public,  thereby  to  levy  contributions,  not  only  on 
the  community  at  large,  but  upon  him  ^even  *who  had  been  its 
£[enerous  benefactor.  It  was  doubtiess  to  prevent  consequences 
ake  those  here  presented^  that  the  prioriLy  and  originalUy  of 
inventions  are  so  uniformly  and  explicitly  insisted  upon  in  aU 
the  legislation  of  Confess,  as  will  presently  be  shown.  The 
tendency  of  the  learned  judge's  charge  to  mislead  the  jury,  from 
its  want  of  precision,  and  its  failure  to  define  any  certain  pre- 
dicament trpon  which  the  action  of  the  jury  should  be  founded, 
is  of  itself  an  insuperable  objection  to  that  charge.  Thus 
it  is  said,  if  Conner  <*had  not  made  his  discovery  public!* 
In  what  mdde  ?  it  may  be  asked^     What  form  of  publicity  did 


DECEMBER  TERM,   1850.  507 

Gajler  eft  aL  v.  Wilder. 

the  learaed  jadge  intend  the  jnry  should  require  ?  It  is  shown 
that  Conner  used  his  safe  publicly ;  that  is,  he  concealed  it 
from  no  one ;  and  if  any  mode  or  kind  of  publication  or  con- 
cealment was  requisite,  either  to  establish  or  conclude  the  right 
of  Conner,  or  to  conclude  common  right  (a  delinquency  in  the 
nature  of  a  forfeiture),  surely  that  mode,  if  found  either  in  any 
statute,  or  in  the  rules  of  the  common  law,  ought  to  have  been 
clearly  laid  down,  so  as  to  guard  the  rights  of  alL  In  the  next 
place,  it  is  said  by  the  learned  jadge,  that,  if  Conner  had  abcM- 
dotted  this  improvement  which  the  charge  admits  him  to  have 
invented,  this  would  justify  a  patent  to  another  who  had  not 
known  of  the  improvement,  although  a  subsequent  inventor. 
I  have  always  understood  it  to  be  indisputable  law,  that 
^erever  an  inventor  abandons  or  surrenders  an  invention  or 
improvement  which  he  has  certainly  made,  and  neither  claims 
an  exclusive  right  in  himself  nor  transfers  it  to  another,  the  in- 
vention or  imfNTOvement  is  given  to  the  public;  but  by  the 
charge  in  this  case,  such  an  abandonment  transfers  an  exclusive 
right  to  one  who,  by  the  case  supposed,  is  admiUed  not  to  be  the 
first  inventor.  So,  too,  with  respect  to  the  hypothesis  of  the 
learned  judge  that  the  invention  had,  or  might  have,  been  for- 
gotten. To  this  the  same  objections  of  vagueness  and  uncer- 
tainty, and  the  graver  objection  of  injustice  to  the  real  inventor 
or  to  the  public,  are  applicable.  By  whom  and  for  what  inter* 
val  of  time  must  this  improvement  have  been  forgotten,  in 
order  to  isransfer  it  from  the  originator  thereof?  For  a  term  of 
years  ?  And  if  90,  for  how  long  a  tei;m  ?  But  suppose  he  for- 
gets it  for  his  lifetime,  shall  his  executor  or  his  posterity,  upon 
the  exhibition  of  indisputable  proofs  of  the  invention,  yea,  the 
very  machine  itself,  perfect  in  all  its  parts  and  in  its  operation, 
be  cut  off?  This  surely  cannot  be ;  but,  at  any  rate,  the  jury 
should  have  been  furnished  with  some  rule  or  measure  of  ob- 
liviousness, if  this  was  to  be  made  the  substantive  cause  of 
deprivation  as  to  the  original  inventor,  or  the- foundation  of 
right  and  of  exclasive  right  in  one  confessedly  not  the  first  in- 
ventor. An  attempt  has  been  made  to  compare  the  doctrine 
propounded  by  the  court  to  what  it  might  be  thought  is  the 
law  as  applicable  to  the  discovery,  or  rather  recovery,  of  the 
processes  employed  in  what  have  been  called  the  lost  arts. 
This  illustration  is  in  itself  somewhat  equivocal,  and  by  no 
means  satisfactory ;  for  if  that  process  could  certainly  be  shown 
to  be  the  same  with  one  claimed  by  the  modem  inventor,  his 
discovery  could  scarcely  have  the  merit  of  originality,  or  be  the 
foundation  of  exclusive  right  But,  in  truth,  the  illustration 
attempted  to  be  drawn  from  a  revival  of  a  lost  art  is  not  appo- 
site to  the  present  case.     The  term  lost  art  is  applicable  pecu- 
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liarly  to  certain  monnmentB  of  antiquity  still  remaininje  in  the 
world,  the  process  of  whose  accomplishment  has  been  lost  for 
centuries,  has  been  irretrievably  swept  from  the  earth,  with  every 
vestige  of  the  archives  or  records  of  the  nations  with  whom 
those  arts  existed,  and  the  origin  or  even  the  identity  of  which 
process  none  can  certainly  establish.  And  if  a  means  of  pro- 
docing  the  effect  we  see  and  have  amongst  ns  be  discovered, 
and  none  can  either  by  history  or  tradition  refer  to  a  similar  or 
to  the  identical  process,  the  inventor  of  that  means  may  so  far 
daim  the  merit  of  originality,  though  the  work  itself  may  have 
been  produced  possibly  by  tne  same  means.  Bat  not  one  prin- 
oiple  drawn  from  snch  a  state  of  things  can  be  applied  to  a 
recent  proceeding,  which  counts  from  its  origin  scarcely  a  period 
of  fifteen  years.  In  fine,  this  ruling  of  the  learned  juage  is 
regarded  as  being  at  war  not  less  with  the  policy  ana  objects 
than  it  is  with  the  express  language  of  all  the  legislation  by 
Congress  upon  the  subject  of  patent  rights,  which  legislation  hsM 
uniformly  constituted  priority  of  imvenlion  to  be  the  foundation 
and  the  test  of  aU  such  rights.  Thus  in  the  act  of  April  lOtb, 
1790,  the  first  patent  law,  (1  Stat  at  Large,  109,)  it  is  de» 
clared  by  the  first  section,  ''  That  upon  the  application  of  any 
person  or  persons,  6us.,  setting  forth  that  he,  she,  or  they  ham 
or  have  invented  or  discovers  anv  useful  art^  &c,  not  before 
hnoum  or  used^^  &c ;  and  the  second  section  of  the  same  statute, 
requiring  a  specification  of  any  invention  or  discovery,  declares 
that  it  shall  be  so  described  *^  as  to  distinguisli  it  from  all  other 
things  known  or  used.'' 

The  act  of  February  21st,  1793,  (1  Stat  at  Large,  318,) 

S^vides,  that  when  any  citizen  or  citizens  of  the  United 
tates  shall  allege  that  he  or  they  have  invented  any  *^new 
amd  useful  art^  &c.,  not  known  or  used  before  the  appUcoF 
Hpni^  &C. 

By  the  act  of  April  17tb,  1800,  (2  Stat  at  Large,  38,)  which 
extends  the  privilege  of  patents  to  aliens,  proof  is  required 
that  the  art,  invention,  or  discovery  hath  not  been  known  or 
used  in  that  or  any  foreign  conntry.  It  is  true  that  this  requi- 
sition has  been  so  far  relaxed  as  to  admit  of  the  patenting  iii 
this  country  inventions  which  had  been  invented  and  used 
abroad,  but  with  respect  to  this  country  the  invention,  &c. 
must  still  be  original 

In  the  act  of  July  4th,  1836,  (5  Stat  at  Large,  117,)  reorgan- 
izing the  Patent-Office,  the  language  of  the  sixth  section  is  as 
follows :  "  That  any  person  or  persons  having  discovered  or 
invented  any  new  and  useful  art,  &c.,  not  known  or  used  by 
others  before  his  or  their  discovery ^^  &c.  The  language  and 
import  of  the  laws  here  cited  are  too  plain  to  require  comment, 


DECEMBER  TERM,  1850.  809 

Gajler  et  ml.  v.  Wildtr. 

and  I  think  that  the  production  of  a  single  instance  from  tile 
statute-book  may  safely  be  challenged  b^  which  the  requisites 
above  mentioned  have  been  dispensed  with.  Every  law,  on  the 
contrary,  has  emphatically  demanded  originality  and  pricmty 
as  indispensable  prerequisites  to  patent  privileges,  and  every 
aspirant  to  such  privileges  is  expressly  required  to  sw;ear  to 
»these  prerequisites,  as  well  as  to  establish  theuL  These  tests 
ordained  by  the  laws  are  not  only  founded  upon  the  true  rea- 
son for  the  privileges  conferred,  but  they  are  simple  and  com- 
prehensible ;  whereas  the  innovations  permitted  by  the  ruling 
of  the  learned  judge  not  only  donflict  with  the  true  reason  and 
foundation  of  patent  privileges,  but  tend  to  an  uncertainty  and 
confusion  which  cannot  but  invite  litigation  and  mischief.  I 
think  that  the  judgment  of  the  Circuit  Uourt  should  be  reversed^ 
and  the  cause  remanded  for  a  venire  faeioi  de  novo. 

Mr.  Justice  GBIER  also  dissented. 

Orders 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec* 
ord  from  the  Circuit  Court  of  the  United  States  (or  the  South- 
em  District  of  New  York,  and  was  argued  by  counsel  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is' hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


Chablbs  J.  Gatlbb  and  Lbonabd  Bbown,  Plaintiffs  in  bbbob,  v. 

Benjamin  6.  Wildbb. 

After  a  GSM  iiM  been  decided,  and  jodgment  promnmeed  hj  Ait  eonrt,  it  if  too  Uto 
to  moTe  to  open  the  jadgment  for  the  pnrpoee  of  amendiiiff  the  bill  of  exoeptioDi, 
upon  the  groand  that  material  evidence  wiuch  might  have  mflaenced  the  jadgment 
or  this  coart  wae  omitted  in  the  bill. 

If  thm  wae  inj  error  or  mistake  in  framing  the  exoeptioiit  H  might  hare  been  cor- 
rected by  a  certiorari^  if  the  application  had  been  made  in  due  time  and  upon 
•nffidbnt  canse.  Bat  after  the  parties  have  argned  the  case  npon  the  exception, 
and  Jadgment  has  been  pronounced,  it  is  too  late  to  reopen  it. 

At  a  subsequent  day  of  the  term  a  petition  was  filed  by  the 
plaintiifs  in  error,  that  the  foregoing  case  might  be  reopened  for 
the  purpose  of  amending  the  bill  of  exceptions,  and  reargued 
on  such  amended  bill 

The  petition  recited  certain  portions  of  the  opinion  of  this 
court  in  the  case  relating  to  the  Conner  safe,  wherein  the 
court,  after  recapitulating  the  evidence  applicable  thereto,  as 
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well  as  the  instruction  given  by  the  cocurt  below,  dec|de  that 
there  was  no  error  in  sach  instraction,  which  ^  pnt  it  to  the  jury 
to  say,  whether  this  safe  had  been  finally  forgotten  or  abandon^ 
before  Fitzgerald's  invention,  and  whether  he  was  the  original 
inventor  of  the  safe  for  which  he  had  obtained  the  patent ;  di- 
recting them,  if  they  found  these  two  facts,  that  their  verdict 
must  be  for  the  plaintiff."  The  petition  then  avers,  that  the 
existence  and  U3e  of  the  Conner  safe,  from  the  time  of  its  con- 
struction to  the  time  of  the  trial,  was  proved  in  the  court  be- 
low, and  that  it  was  so  stated  in  a  bill  of  exceptions  prepared 
^  the  counsel  of  the  petitioners  and  submitted  to  the  court. 
That  the  original  plaintiiT  did  not  make  any  specific  objections 
to  petitioners'  statement  of  the  evidence  as  to  the  Conner  safe 
(as  is  alleged  to  be  the  practice  settled  by  the  Supreme  Court  of 
New  York),  but  proposed  a  different  bill  of  exceptions  as  a  sub- 
stitute therefor,  which  the  court  below  adopted  against  the  re- 
monstrance of  petitioners'  counseL  The  petition  then  insists 
that,  if  the  facts  stated  in  petitioners'  bill  of  exceptions  respectinfi^" 
the  Conner  safe  had  been  set  forth  substantially  in  any  bill  of 
exceptions,  thb  court, upon  the  principles  contained  in  their  opin- 
ion, must  have  determined  this  cause  in  favor  of  plaintiffs  in  error. 
Mr.  Coze  moved  for  a  reargument  on  the  grounds  stated  in 
the  petition. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  case  was  argued  early  in  the  present  term,  and  the  judg- 
ment of  the  Circuit  Court  adSirmed. 

A  motion  is  now  made  to  open  the  judgment  for  the  pur- 
pose of  amending  the  bill  of  exceptions  and  rehearing  the  case, 
upon  the  ground  that  material  evidence  offered  by  the  plaintiffs 
in  error,  which  might  have  influenced  the  judgment  of  this 
court,  has  been  omitted  in  the  bill  of  exceptions  contained  in 
the  record. 

If  any  error  or  mistake  was  committed  in  framing  this  ex- 
ception, it  might  undoubtedly  have  been  corrected  by  a  ceriio' 
rari,  if  the  application  had  been  made  in  due  time  and  upon 
sufficient  cause.  But  this  application  is  too  late,  even  if  the 
evidence  which  the  plaintiffs  in  error  propose  to  introduce  would 
have  influenced  the  decision.  We  by  no  means  intend  to  say 
that  it  would  have  done  so.  But  they  rested  satisfied  with 
the  exception  as  it  stood ;  made  no  objection  to  it  here ;  and 
argued  the  case  and  awaited  the  judgment  of  the  court  upon 
the  evidence  as  stated  in  the  exception.  After  that  judgment 
has  been  pronounced,  it  is  too  late  to  say  that  the  statement 
was  imperfect  or  erroneous,  and  to  make  a  new  case  by  the  in- 
troduction of  new  evidence,  and  a  new  exception. 

The  motion  is  therefore  overruled. 
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The  Town  of  East  Hartford,  Plaintiff  in  error,  v.  The  Hart- 
ford Bridge  Company. 

From  the  year  1681  to  1783,  a  franchise  in  the  ferry  orer  the  Connecticnt  Birer  be^ 
longed  to  the  town  of  Hartford,  sitoated  on  the  west  bank  of  the  river. 

In  1783,  the  lc«islatare  incorporated  the  town  of  East  Hartft>rd,  and  gnmted  to  it 
one  half  6f  the  ferry  daring  the  pleasore  of  the  General  Assembly. 

In  1808,  a  company  was  incorporated  to  baild  a  bridge  across  the  nver,  which,  being 
erected,  was  injared  and  reboilt  in  1818,  when  the  legislatiire  resolred  that  the 
ferry  shoold  be  discontinued. 

This  act,  discontinaing  the  fenr,  is  not  inconsistent  with  that  part  of  the  ConstitiH 
tion  of  Uie  United  States  which  forbids  the  States  from  passing  any  law  impairing 
the  obligation  of  contracts. 

There  was  no  contract  between  the  State  and  the  town  of  East  Hartford,  by  which 
the  latter  coald  claim  a  permanent  right  to  the  ferry.  The  nature  of  the  snbject- 
matter  of  the  grant,  and  Uie  character  of  the  parties  to  it,  both  show  that  it  is  not 
snch  a  contract  as  is  beyond  the  interference  of  the  legislatore. 

Berides,  the  town  of  East  Hartford  only  held  the  ferry  nght  daring  the  pleasure  of 
the  General  Assembly,  and  in  1818  me  latter  expressea  its  pleasure  that  the  ferry 
should  cease. 

After  the  year  1818,  the  legislature  passed  several  acts  contradictory  to  each  other, 
alternately  restoring  and  discontinuing  the  ferry.  Those  which  restored  the  ferry 
were  declared  to  bo  unconstitutional  by  the  State  courts,  upon  the  ground  that  tfaie 
act  of  1818  had  been  passed  to  encourage  the  brid^  company  to  rebuild  their 
bri<^  which  had  been  washed  away.  But  these  decisions  are  not  properiy  before 
this  court  in  this  case  for  revision. 

The  town  of  East  Hartford,  having  no  right  to  exercise  the  fisrry  privilege,  may  have 
been  correctly  restrained,  by  iigunction,  firom  doing  so,  by  the  dtate  court. 

This  was  a  writ  of  error  to  the  Supreme  Ck)urt  of  Errors  for 
the  State  of  Ck)nnectieiit 

The  defendant  in  error  filed  its  petition  in  the  Superior 
Court,  holden  at  Hartford,  for  an  injunction  restraining  the 
town  of  East  Hartford  (plaintiff  in  error),  its  servants,  agents, 
&c,  from  the  use  of  a  certain  ferry  over  the  Connecticut  Klver, 
and  from  receiving  tolls,  &c.  upon  the  hearing  of  the  cause 
on  petition,  answer,  and  the  report  of  a  committee  appointed 
to  inquire  into  the  facts,  the  injunction  was  granted ;  and  upon 
being  carried  to  the  Supreme  Court  of  Errors,  the  decree  of  the 
court  below  was  affirmed.  Whereupon  the  case  was  brought 
here  by  writ  of  error,  under  the  twenty-fifth  section  of  the  Ju- 
diciary Act 

The  report  of  the  committee  was  as  follows,  omitting  the 
documents  referred  to  therein,  and  which  were  appended  to  the 
report. 

**  To  the  Honorable  Superior  Court,  to  be  holden  by  adjourn- 
ment at  Hartford,  in  and  for  the  County  of  Hi^ord,  on 
the  second  Tuesday  of  June,  A.  D.  1843 : 
^  At  an  adjourned  term  of  said  court,  holden  at  said  Hart- 
ford on  the  1st  day  of  May,  1843,  upon  a  bill  in  equity  then 
and  there  pending. before  said  court,  in  which  bill  the  Hartford 
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Bridge  Company  is  complainant^  and  the  town  of  East  Hart- 
ford and  Samuel  Brewer,  of  said  town  of  East  Hartford,  are 
respondents,  the  subscribers  were  appointed  a  committee  to 
find  and  report  to  said  court,  at  an  adjourned  session  thereof^ 
to  be  holden  at  Hartford  aforesaid,  on  the  second  Tuesday  of 
June,  1843,  the  facts  in  said  bill,  and  the  answer  thereto.  And 
having  duly  notified  the  parties  of  the  time  when,  and  the  place 
where,  we  would  meet  and  hear  them  in  relation  to  the  facts 
in  said  bill  and  answer  contained,  we,  in  conformity  with  said 
notice,  met  the  parties  on  the  6th  day  of  June  instant,  at  the 
city  court-room  in  the  said  town  of  Hartford,  and,  having  been 
first  sworn  according  to  law,  full^  beard  them,  from  day  to 
day,  by  their  counsel  and  with  their  testimony  and  witnesses, 
and  now  find  and  report  the  facts  following,  viz. :  That  in  the 
month  of  December,  1681,  the  town  of  Harnord  passed  a  vote 
regulating  the  tolls  to  be  taken  at  the  feny  over  Connecticut 
Biver,  between  said  town  of  Hartford  and  what  is  now  the 
town  of  East  Hartford ;  which  appears  by  a  copy  of  said  vote 
hereunto  attached,  and  marked  A.  That  on  the  31st  day  of 
March,  1682,  said  ferrv  was,  by  said  town  of  Hartford,  leased 
to  Thomas  Cadwell  for  the  term  of  seven  years ;  a  copy  of 
which  .lease  is  attached  hereunto,  marked  B.  That  on  the  13th 
day  of  December,  1687,  said  lease  was  renewed  to  the  same 
Thomas  Cadwell  for  the  further  term  of  seven  years ;  a  copy 
of  which  renewal  is  attached  -hereunto,  and  marked  C.  That 
on  the  27th  day  of  December,  1694,  said  town  of  Hartford 
ehose  a  committee  to  contract  with  some  person  to  take  the 
ferry  upon  the  best  terms  in  their  power ;  of  which  vote  a  copy 
is  attached  hereunto,  marked  D.  That  on  the  15th  day  of 
January,  1695-6,  said  committee  engaged  the  said  Thoinas 
'Cadwell  to  take  the  ferry  aforesaid  for  seven  years ;  of  which 
lease  a  copy  i^  hereunto  attached,  marked  E.  That  at  the 
session  of  the  legislature  in  October,  1695,  tbe  tolls  to  be  taken, 
both  at  the  Hartford  and  Windsor  ferries,  were  regulated  by 
law,  as  will  appear  by  an  act  in  the  edition  of  statutes,  1695 
That  the  tolls  or  fares  to  be  taken  at  the  Hartford  ferry  were 
regulated  by  legislative  enactments,  as  appears  in  the  edition 
of  statutes,  1808.  That  from  the  year  1681  until  October, 
1783,  said  ferry  continued  to  be  the  firanchise  of  said  town  of 
Hartford,  and  during  that  period  was  used  and  enjoyed  as  such 
by  the  town  of  Hartford  alone ;  but  that  the  legislature,  at  their 
session  in  October,  1783,  incorporated  the  town  of  East  Hart- 
ford, ^nting  to  said  town  of  East  Hflurtford  one  half  tA  said 
ferry  during  the  pleasure  of  the  General  Assembly ;  a  copy  of 
which  act  is  hereunto  attached,  marked  F.  That  sidd  town  of 
Haitibrd,  on  the  Ist  day  of  February,  1810,  for  the  considera* 
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tion  of  an  annual  rent  of  fortv-five  dollars,  leased  its  moiety  of 
said  feny  to  Daniel  Back  and  Elisha  Williams  for  the  term  of 
five  years,  and  that  the  payment  of  the  rent  reserved  in  said 
lea6e  was  duly  made  by  said  lessees  up  to  the  year  1814,  when, 
in  consequence  of  the  reduced  travel  across  said  ferry,  said 
town  of  Hartford  exacted  of  said  Buck  and  Williams  no  rent 
thereafter ;  but  that  certain  individuals  interested  in  the  busi- 
ness and  real  estate  on  Ferry  Street,  in  said  town  of  Hartford, 
and  others,  at  their  own  expense,  procured  a  ferry-boat,  which 
was  run  across  said  ferry,  and  from  which  they  received  no  toll 
whatever,  and  no  compensation,  other  than  an  allowance  made 
by  the  ferryman  for  the  use  of  the  boat,  the  town  of  Hartford 
making  no  opposition  to  this  use  of  their  right,  which  contin- 
ued until  the  year  1818.  That  at  the  session  of  the  General 
Assembly  in  October,  1808,  upon  the  petition  of  John  Watson 
and  others,  ah  act  or  resolve  was  passed  incorporating  the 
said  John  Watson  and  others  by  the  name  of  the  Hartford 
Bridge  Company,  and  granting  them  liberty  to  erect  a  bridge 
across  Connecticut  River,  and  to  raise  and  build  a  causeway 
through  the  meadows  of  East  Hartford ;  which  act  or  resolve  is 
made  a  part  of  this  report,  and  is  contained  in  the  volume  of 
Private  Acts  of  the  State  of  Connecticut,  at  the  254tb  pase. 
That  the  petitioners,  in  pursuance  of  said'  charter  or  act  of  in- 
corporation, erected  a  bridge  across  said  Connecticut  River, 
and  built  said  causeway  through  the  meadows  of  East  Hart- 
ford, and  in  all  things  pursued  the  provisions  contained  in  said 
act  of  incorporation,  except  that  said  bridge  was  not  so  erected 
that  the  travel  was  on  a  horizontal  line  in  the  chord  of  the  arch, 
nor  were  the  piers  as  high  as  conteniplated  by  the  act  of  incor- 
poration ;  but  said  bridge  and  causeway,  after  the  same  were 
completed,  were  accepted  by  John  Cadwell,  Jonathan  Brace, 
and  Andrew  Kingsbury,  Esquires,  a  standing  committee  bv  the 
General  Assembly  appointed  in  said  act  of  incorporation,  for  all 
the  purposes  mentioned  in  said  act,  whose  certificate,  marked 
G,  is  hereunto  attached  }  and  that  no  objection  to  the  mode  or 
manne*  of  the  erection  of  said  bridge  in  not  having  the  travel 
thereon  on  a  horizontal  line  in  the  chord  of  the  arch,  nor  to  the 
height  of  said  piers,  has  been  made  known  until  after  the  peti- 
tion which  the  petitioners  preferred  to  the  October  session  of 
the  General  Assembly  in  the  year  1817 ;  but  that  the  General 
Assembly  has  once  and  again  acted  upon  the  subject  of  the 
tolls  of  said  bridge,  and  other  interests  appertaining  thereto, 
and  granted  the  petitioners  a  new  charter  in  the  year  1818, 
without  claiming  that  the  charter  of  1808  was  forfeited  by  a 
noncompliance  with  any  of  the  conditions  thereof.  That  the 
petitioners,  on  the  3d  day  of  October,  1817,  made  application 
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to  the  Creperal  Assembly  for  a  discoDtmnance  of  said  ferry  be 
tween  the  towns  of  Hartford  and  "East  Hartford ;  which  peti- 
tion is  hereunto  attached,  marked  H ;  upon  which  petition  the 
General  Assembly  passed  a  resolve  or  act ;  which  resolve  or  act 
is  copied,  and  is  hereunto  attached,  mariced  L     That  under 
said  resolve  the  petitioners  expended  large  sums  in  thjB  repairs 
of  said  bridge  and  causeway,  under  the  inspection  of  the  said 
John  Cadwell,  Jonathan  Brace,  and  Anthony  Kingsbury,  Es- 
quires, who.  by  said  act  or  resolve,  were  by  said  General  Assem- 
bly  Ci^nstitated  a  committee  or  ^mmissioners  to  superintend 
the  repairs  on  said  bridge  and  causeway.     That  in  erecting  or 
repairing  said  bridge,  the  petitioners,  from  time  to  time,  received 
directions  from  said  committee  or  commissioners,  which  direc- 
tions were  followed  and  obeyed,  and  said  causeway  and  bridge 
were  repaired  v    ^  ready  for  the  accommodation  of  the  public  on 
the  1st  day  of  i)ecember,  1818,  as  appears  by  the  certificate  of 
said  committee  or  commissioners  hereunto  attached,  marked  K ; 
but  in  the  erection  of  said  bridge  by  the  petitioners,  that  part  of 
the  wood-work  or  floor  of  said  bridge  which  is  opened  or  unfold- 
ed for  the  passage  of  vessels,  was  constructed  only  24  feet  7  inch- 
es wide,  while  toe  space  underneath,  between  the  abutment  and 
pier  of  said  bridge  on  the  west  side,  through  which  the  hull  of 
vessels  must  pass,  is  more  than  30  feet  wide.    That.no  delay  has 
ever  been  occasioned  to  any  vessel:  in  passing  through  said  bridge 
for  want  of  space  or  room  through  which  to  pass;  nor  does  it 
appear  that  any  objection  against  the  width  of  the  passage 
through  said  bridge  was  ever  raised  by  the  public,  or  by  those 
who  are  in  the  habit  of  passing  with  their  vessels  through  said 
bridge,  until  after  thp  year  1836.     And  this  committee  are  of 
opinion,  and  do  find,  that,  notwithstanding  the  opening  in  the 
wood-work  of  said  bridge,  through  which  vessels  are  to  pass, 
does  not  exceed  24  feet  7  inches  in  width,  yet  there  is  ade- 
quate room  for  the  acoommodation  of  all*  who  have  occasion 
to  pass  through  said  bridge  with  their  vessels,  and  no  incon- 
venience b  suffered  by  the  public  in  consequence  of  the  nar- 
rowness of  the  passage  through  the  wood-work  of  said  bridge. 
And  although  the  rights  of  the  petitioners  in  relation  to  said 
bridge,  and  their  compliance  with  or  violation  of  the  terms 
and  provisions  of  their  several  charters,  have  been  frequently, 
both  incidentally  and  directly,  the  subjects  of  discussion  and 
debate  before  the  General  Assembly,  and  their  decision  upon 
said  points  been  had,  yet  has  no  real  or  apparent  noncompli- 
ance on  the  part  of  the  petitioners  with  the  terms  or  pro- 
visions of  the  charter  of  1818,  in  neglecting  to  make  the  open- 
ing in  the  wood- work  of  said  bridge  for  the  passage  of  vessels 
^ider  than  24  feet  7  inches,  ever  been  deemed  or  adjudged  by 
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said  General  Assembly  a  violation  of  said  charter,  or  a  forfeiture 
thereof,  notwithstanding  they  have  once  and  again  been  urged 
to  come  ta  such  a  conclusion.  That  on  the  2l8t  day  of  April, 
1837,  S.  W.  Mills  and  others  preferred  their  petition  to  the 
General  Assembly  of  said  State,  to  be  holden  at  Hartford  on 
the  first  Wednesday  of  May  of  the  same  year,  complaining, 
among  other  things,  of  the  width  of  the  draw  olf  said  bridge; 
a  copy  of  which  petition  is  hereunto  attached,  marked  Li; 
upon  which  petition,  at  the  same  session  of  the  General  As- 
sembly, a  preport  of  the  joint  standing  committee  on  roads  and 
bridges  was  made  and  accepted ;  a  copy  of  which  is  hereunto 
attached,  marked  M.  That  when  the  town  of  Manchester,  by 
an  act  of  the  Greneral  Assembly,  passed  at  their  session  in  May, 
1823,  was  incorporated  into  a  town,  and  set  off  from  said  town 
of  East  Hartfordf  no  notice  was  taken  in  said  act  of  the  intei^ 
est  of  said  town  of  East  Hartford  in  said  ferry ;  which  act  in- 
corporating said  town  of  Manchester  may  be  found  on  the 
1155th  page  of  the  private  acts  or  laws  of  the  State  of  Ck>n- 
necticut,  and  i^  made  a  part  of  this  report  That  after  the 
passage, of  the  act  of  the  year  1818  by  the  General  Assembly, 
and  the  discontinuance  of  the  ferry  between  the  towns  of 
Hartford  and  East  Hartford,  the  town  of  Hartford,  at  an  ad- 
journed town-meeting  holden  in  said  town  on  the  first  Mon- 
day of  December,  1835,  passed  several  votes ;  copies  of  which 
votes  are  hereunto  attached,  marked  N ;  and  that  prior  to  the 
year  1818,  and  the  passage  of  the  act  of  the  General  Assembly 
granting  to  the  petitioners  permission  to  erect  a  new  bridge; 
the  inhabitants  of  said  town  of  Hartford,  at  an  adjourned 
town-meeting  by  them  holden  on  the  29th  day  of  December, 
1817,  passed  a  vote,  a  copy  of  which,  marked  O,  is  hereunto 
attached.  That  at  the  session  of  the  General  Assembly  in 
May,  1836,  an  act  was  passed,  repealing  so  much  of  the  act 
of  1818  as  abolished  or  discontinued  the  ferry  between  the 
towns  of  Hartford  and  East  Hartford ;  which  act  is  made  a 
part  of  this  report,  and  is  on  the  565th  page  of  the  private  acts 
or  laws  of  the  State  of  Connecticut;  which  act  or  resolve  was 
passed  upon  the  petition  of  Caleb  Stockbridge  and  others ;  to 
which  petition  the  towns  of  Hartford  and  East  Hartford  were 
made  respondents.  That  said  General  Assembly,  at  their  ses- 
sion in  May,  1842,  passed  a  resolve,  which  is  made  a  part  of 
this  report,  and  is  found  on  the  21st  page  of  the  resolutions 
of  the  Greneral  Assembly,  passed  May  session,  1842.  That  on 
the  14th  day  of  May,  1842,  application  was  made  by  the 
agent  and  attorney  oi  the  petitioners  to  several  of  the  select- 
men of  said  town  of  Hartford,  for  the  purchase  of  the  right  of 
said  town  of  Hartford  in. and  to  said  ferry.     That  several. of 
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said  selectmen,  to  whom  said  application  was  made,  did  not 
suppose  that  said  town  of  Hartiord  had  an  interest  in  more 
than  a  moiety  of  said  ferry,  althoogh  they  had  been  from  time 
to  time  conversant  with  all  the  facts  in  relation  to  said  ferry, 
and  the  various  claims  concerning  the  same,  made  befpre  the 
legislature  when  the  rights  of  the  petitioners  and  of  said 
town  of  East  Hartford  were  discussed,  and  the  petitioners 
claimed  that  neither  the  town  of  Hartford  nor  East  Hartford 
had  any  right  to  said  fenry,  but  tliat  said  selectmen  subscribed 
an  instrument  or  indenture,  a  copy  of  which,  marked  B,  is 
hereunto  attached,  subject,  however,  to  the  approval  of  the  in- 
habitants of  said  town  of  Hartford,  to  be  expressed  at  a  town* 
meeting  to  be  subsequently  held ;  and  that  on  the  18th  day 
of  May,  1842,  said  town  of  Hartford,  at  a  special  town-meet- 
ing on  that  day  held,  by  virtue  of  warning  which  is  hereunto 
attached,  marked  8,  approved  of  said  indenture  or  instrument 
thus  executed  previously  by  said  selectmen  of  said  town  of 
Hartford ;  and  we  find  that  the  agent  and  attorney  of  the  pe- 
titioners,  when  negotiating  with  said  selectmen  in  relation  to 
the  purchase  by  the  petitioners  of  the  right  of  said  town  of 
Hartford  in  and  to  said  ferry,  distinctly  stated  to  said  select- 
men that  the  object  of  the  petitioners,  in  purchasing  the  right 
of  the  said  town  of  Hartford  in  and  to  said  ferry,  was  to  ena- 
ble the  petitioners  to  commence  some  process  before  a  court 
of  law  or  equity,  by  which  the  questions  at  issue  between  the 
petitioners  and  the  town  of  East  Hartford  might  be  finally 
decided.  That  the  whole  negotiation  between  the  agent  and 
attorney  of  the  petitioners,  and  said  selectmen  and  town  of 
Hartford,  was  fairly  and  honestly  conducted.  That  the  peti- 
tioners paid  to  said  town  of  Hartford  the  first  annual  payment 
due  on  said  instrument,  in  the  month  of  September,  1842. 
That  from  time  immemorial,  until  the  year  1818,  no  boats, 
other  than  fiat-bottomed  scow-boats,  moved  by  oars,  had  been 
used  on  said  ferry,  b  jt  that,  from  the  year  1836  until  this  time, 
said  town  of  East  Hartford,  when  using  said  ferry,  has  run  a 
horse-boat  at  said  ferry.  That  with  the  exception  of  the*time 
when  the  bridge  of  the  petitioners  has  been  impassable,  and 
said  town  of  Hartford  has  by  law  been  compelled  to  keep 
up  said  ferry,  the  said  town  of  Hartford  has  not  made  any  use 
of  said  ferry  as  a  franchise,  or  derived  any  benefit  or  emolu- 
ment therefrom,  since  the  year  1814.  That  from  the  time 
when  the  bridge  of  the  petitioners  was  completed,  in  the  year 
1818,  until  after  the  passage  of  the  resolve*  of  the  General  As- 
sembly in  May,  1836,  said  ferry  between  the  towns  of  Hart- 
ford and  East  Hartford  was  not  used  as  a  public  ferry,  and  no 
boats  daring  said  time  were  kept  thereat  by  said  towns  of 
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Hartford  and  East  Hartford,  or  either  of  them,  to  transport 
and  convey  passengers,  freight,  &c  That  from  the  time  when 
said  ferry  between  the  towns  of  Hartford  and  Ea^t  Hartford 
was  restored  by  the  General  Assembly,  in  1836,  until  it  was  dis- 
continned,  in  1841,  the  town  of  East  Hartford  has  received  for 
ferriages  and  tolls  collected  at  said  ferry,  which  during  said 
time  has  been  carried  on  solely  by  said  town  of  East  Hartford, 
a  large  sum  of  money,  viz.  more  than  ten  thousand  dollars. 
That,  after  the  year  1814,  the  ferry  between  said  towns  of 
Hartford  and  East  Hartford  was  not  kept  up  by  both  or 
either  of  said  towns,  but  that  individuals,  upon  their  own 
responsibility  and  at  their  own  cost  and  charges,  managed 
said  ferry,  and  collected  toll  thereon,  until  the  bridge  first 
erected  by  the  petitioners  was  partially  or  wholly  destroyed, 
in  the  year  1818,  when  by  law  said -towns  of  Hartford 
and  East  Hartford  were  compelled  to  keep  boats  at  said 
ferry  for  the  accommodation  of  the  public  travel,  which  the 
said  town  of  Hartford  relinquished  and  abandoned  as  soon  as 
the  petitioners  rebuilt  or  repaired  their  said  bridge,  the  erec- 
tion of  which  relieved  the  said  towns  of  Hartford  and  East 
Hartford  from  the  necessity  and  expense  of  maintaining  boati^ 
suitable  for  crossing  the  meadows  in  time  of  flood.  That  since 
the  completion  of  the  first  bridge  of  the  petitioners,  in  1811,  the 
petitioners  have  ever  been  accustomed  to  take  toll  according  to 
law  of  all  who  have  made  use  of  th  '^  said  bridge,  nor  has  any 
person  disputed  or  resisted  their  right  upon  the  pretence  that 
either  the  first  or  the  second  bridge  was  not  constructed  accord- 
ing to  the  provisions  of  their  several  charters  or  grants.  That 
tiie  petitioners,  since  the  purchase  by  them  of  the  right  of  the 
town  of  Hartford  in  and  to  said  ferry,  have  not  run  any  boat 
across  said  ferry,  nor  made  any  provision  for  the  accommoda- 
tion  of  the  public  travel  at  said  ferry,  nor  commenced,  until  the 
date  of  this  petition,  any  suit  at  law  or  bill  in  equity  against 
the  respondents,  or  either  of  them.  The  committee  .farther 
find,  that  the  petitioners  have  invested  in  said  bridge  and 
causeway  a  large  sum  of  money ;  that  the  bridge  and  cause* 
way  erected  by  them  under  the  grant  or  charter  of  1808,  and 
which  was  accepted  and  approved  by  the  commissioners  or 
standing  committee  appointed  by  the  General  Assembly,  cost 
more  than  ninety-six  thousand  dollars ;  that  to  reconstruct  said 
bridge  under  the  grant  or  charter  of  1818,  and  to  rebuild  said 
causeway,  and  make  therein  and  in  said  bridge  such  alterations 
and  improvements  ,as  were  directed  by  the  act  of  the  legisla- 
ture, the  petitioners  expended  about  thirty  thousand  dollars  f 
and  that,  for  various  other  repairs  and  expenditures  on  said 
bridge  and  causeway,  the  petitioners  have  disbursed  a  furthev 
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ftum  of  forty-seven  thousand  dollars  and  upwards ;  so  that  the 
standing  committee  or  commissioners  on  said  bridge,  when 
settling  the  accounts  of  said  Hartford  Bridge  Company,  on 
the  12th  day  of  April,  1842,  found  and  reported  to  the  General 
Assembly,  that  on  said  12th  day  of  April,  1842,  there  was  due 
to  the  petitioners,  for  arrears  of  interest  on  the  capital  by  them 
invested,  at  the  rate  of  twelve  per  cent,  per  annum,  the  sum  of 
$227,270.89;  that  the  annual  receipts  for  toll,  so  far  as  the 
same  can  be  ascertained  from  the  treasury-office,  are  contained 
in  a  schedule  hereunto  attached,  marked  T.  'Phe  committee 
Gbid  that  Samuel  Brewer,  one  of  the  respondents,  at  the  time 
of  commencing  this  petition,  was  one  of  the  selectmen  of  said 
town  of  East  Hartford,  and,  as  agent  of  said  town  of  East 
Hartford,  had  charge  of  said  ferry  and  of  the  ferry-boat.  And 
we  further  find,  that  although  some  of  the  inhabitants  of  East 
Hartford,  Glastenbury,  and.  other  towns,  are  personally  accom- 
modated by  a  continuance  of  the  ferry,  especially  when  their 
business  in  the  town  of  Hartford  calls  them  into  State  Street, 
or  parts  of  the  town  of  Hartford  lying  south  of  State  Street, 
inasmuch  as  the  distance  which  they  are  under  the  necessity 
of  travelling  is  considerably  diminished,  and  the  toll  or  fare 
which  thev  are  compelled  to  pay  is  less  at  the  ferry  than  at  the 
bridge,  still  it  is  only  when  the  river  is  low  in  the  summer  sea- 
son, and  the  weather  not  windy  and  boisterous,  that  the  ferry 
is  preferable  to  the  bridge,  even  to  these  individuals.  But  the 
committee  are  of  opinion,  and  do  find,  that  said  ferry  is  not  of 
public  convenience  and  necessity,  nor  do  the  interests  of  the 
community  require  its  continuance.  The  committee  further 
find,  that  the  bridge  of  the  Hartford  Bridge  Company,  over 
Connecticut  Q.iver,  is  not  only  highly  advantageous  to  the  pros- 
perity and  increasing  growth  of  both  the  towns  of  Hartford  and 
East  Hartford,  but  is  of  great  public  convenience  to  all  who 
have  occasion  to  cross  Connecticut  River  at  this  place.  That 
the  value  of  real  estate,  both  in  the  towns  of  Hartibrd  and 
East  Hartford,  has  been  greatly  enhanced  since  the  erection  of 
said  bridge,  and  in  consequence  of  the  facilities  of  intercourse 
with  the  city  of  Hartford  and  places  contiguous,  thereby  fur- 
nished ;  and  that  said  bridge  is  of  great  public  convenience  and 
necessity,  and  is  abnndantJy  adequate  to  accommodate  all  who 
may  ^dsh  to  come  to  or  depart  from  Hartford  across  Connecti- 
cut River,  between  the  towns  of  Hartford  and  East  Hartford; 
neither  can  the  inhabitants  of  Hartford  or  East  Hartford,  nor 
the  comi;nunity  at  large,  dispense  with  said  bridge.  The  com- 
mittee is  of  opinion,  that  the  real  estate  in  the  towns  of  Hart-  . 
ford  and  East  Hartford,  since  the  erection  of  said  bridge,  and 
by  reason  of  the  facilities  thereby  furnished  to  travellers  and 
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others,  has  been  increased  in  value  to  an  amount  greater  than 
all  that  has  been  expended  by  the  petitioners  in  the  erection 
and  support  of  said  bridge  and  causeway  since  the  year  1808, 
and  thaV^c^e  said  ferry  of  public  convenience  and  necessity,  it 
could  not  be  made  at  all  seasons  of  the  year,  both  by  night 
and  by  day,  so  safe  and  so  commodious  as  the  bridge  of  the 
petitioners  now  is  and  has  ever  been.  That  at  the  time  of  the 
passage  of  the  act  of  1818,  the  tolls  which  the  petitioners  were 
before  that  time  authorized  to  receive  were  much  reduced. 
That  the  legislature  have  from  time  to  time  .taken  into  con- 
sideration said  bridge  and  ferry,  and  the  interests  and  rights  of 
the  public  in  relation  thereto  will  appear  by  several  resolves 
and  acts  of  said  legislature,  all  of  which  «ure  part  of  this  report, 
two  of  which  acts  are  found  on  the  260th  and  two  on  the  261st 
page  of  the  private  laws  of  the  State  of  Connecticut,  and  one 
on  the  55th  page  of  the  resolves  passed  by  the  General  As- 
sembly in  the  year  1839,  and  two  of  said  resolves  are  to  be 
found  on  the  564th  and  565th  pages  of  the  private  acts  of  the 
State  of  Connecticut  That  the  resolve  or  act  passed  by  the. 
General  Assembly,  at  their  session  in  May,  1842,  restoring  to 
the  towns  of  Hartford  and  East  Hartford  the  ferry  between  said 
towns,  was  foundekl  upon  a  report  of  the  joint  select  committee 
of  the  legislature,  a  copy  of  which  report,  marked  X,  is  here- 
unto attached;  to  the  admission  of  which  report  asi  evidence 
on  the  part  of  the  respondents  the  petitioners  objected,  and  the 
same  was  admitted,  subject  to  such  objection.  That,  at  a 
session  of  the  General  Assembly  in  May,  1841,  a  resolve  was 
passed  discontinuing  or  suppressing  said  ferry,  which  act  or 
resolve  is  hereunto  attached,  marked  Y;  which  act  or  resolve 
was  passed  upon  the  report  of  a  committee  of  said  Assembly,  a 
copy  of  which  report  is  hereunto  attached,  marked  Z ;  to  the 
admission  of  which  report  on  the  part  of  the  petitioners  an 
objection  was  made  by  the  respondents,  and  the  same  was  ad- 
mitted, subject  to  said  objection.  That,  at  the  time  virhen  said 
instrument  or  indenture  between  the  town  of  Hartford  and  the 
petitioners  was  executed,  a  petition  in  favor  of  the  town  of  East 
Hartford  was  pending  before  the  legislature,  to  which  petition 
the  said  town  of  Hartford  and  the  petitioners  in  this  bill  were 
respondents. 

<<  All  which  is  respectfully  submitted  by 

Eb.  Learned,     )  /x^^in^^ 
John  Stbwaht,  }  ^^^^^^ 

«  Bartfardj  June  10, 1843." 

The  following  summary  of  the  legislation  of  Connecticut  on 
the  subject-matter  of.  this  controversy  will  be  sufficient  to  indi- 
cate the  constitutional  question  growing  out  of  it 
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The  act  of   1783   divided  the  ancient  town  of  Hartford 

{which  lay  on  both  sides  of  the  river)  into  the  towns  of  Hart- 
brd  and  East  Hartford,  and  at  the  same  time  the  property  of 
the  ancient  town  was  also  divided;  <<and  the  privilege  of  keep- 
ing one  half  of  the  ferry,"  &c.,  was  declared  to  "  belong  to 
East  Hartford  during  the  pleasure  of  this  Assembly." 

The  act  of  1806  established  the  boundaries  of  the  two 
ferries  between  the  towns  of  Hartford  and  East  Hartford,  and 

Erovided  *Hhat  the  ocicnpiers  of  such  ferry,  south  of  said 
onndaries,  shall  have  the  exclusive  privilege  of  taking  pas- 
sengers south  of  said  boundaries,  and  the  occupiers  oi  said 
ferry  north  of  such  boundary  shall  have  the  exclusive  privi- 
lege of  taking  passengers  north  of  said  boundaries." 

The  act  of  1808,  which  incorporated  the  Hartford  Bridge 
Company,  contained  the  following  proviso,  viz. :  "  Provided, 
that  nothing  in  this  grant  shall  now,  or  at  any  future  time,  in 
any  way  lessen,  impair,  injure,  or  obstruct  the  right  to  k^ep  up 
and  maintain  the  ferries  establiBhed  by  law  between  the  towns 
of  Hartford  and  East  Hartford,"  &c. 

The  act  of  1818  provided  that,  whenever  the  bridge  com- 
pany should  have  repaired  their  bridge,  &c.,  <<  the  ferries  by  law 
established  between  the  towns  of  Hartford  and  East  Hartford 
shall  be  discontinued,  and  said  towns  shall  thereafter  never 
be  permitted  to  transport  passengers  across  said  river,  unless 
on  the  happening  of  the  contingency  hereinafter  mentioned." 
The  contingency  was  the  non-repair  of  the  bridge,  in  which 
case  the  towns  of  Heurtford  and  East  Hartford  were  to  re»um«^ 
their  rights  ^Ho  occupy  and  improve  said  ferries;^ 

The  act  of  1836  repealed  the  act  of  1818  so  far  as  it  in- 
terdicted the  ferry. 

The  act  of  1841  repealed  that  of  1836,  and  the  act  of 
1842  repealed  that  of  1841,  and  in  the  second  section  provided, 
that  the  right  of  the  town  of  East  Hartford  to  keep  and  use 
the  ferry,  "  as  possessed  by  said  town  of  East  Hartford  prior  to 
said  act  of  1841,  is  hereby  restored  and  confirmed,"  &c 

The  cause  was  argued  by  Mr.  Chapman  and  Mr.  Ttmcey^  for 
the  plaintiff  in  error,  and  by  Mr.  Parsons  and  Mr.  BaUurinj  for 
the  defendant  in  error. 

Mr.  Chapman,  for  the  plaintiff  in  error. 

1.  The  right  to  the  ferry  was  an  absolute  title  by  legislative 
grant  It  is  expressly  recognized  as  such  in  the  act  of  incor- 
poration, and  has  been  held  as  such  ever  since  1680.  It  is 
averred  in  the  complainant's  bill,  admitted  in  the  answer,  and 
was  found  by  the  committee  appointed  to  inquire  into  the 
facts.  It  must  therefore  stand  as  a  fact  in  the  case  which 
admits  of  no  question. 
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2.  The  act  of  1818  was  passed  for  the  parpose  of  suspend- 
ing the  ferry.  It  is  entirely  nnconstitational.  It  was  the 
suspension  of  the  exercise  or  enjoyment  of  a  franchise  in  one 
corporation  for  the  benefit  of  anotner. 

3.  A  moiety  of  the  ferry  title,  after  1783,  has  always  been 
in  the  plaintiff  in  error,  and  it  has  therefore  the  right  to 
interpose  this  constitutional  objection.  The  ancient  ferry  tide 
was  m  the  corporators  of  the  ancient  town  of  Hartford ;  when 
the  town  was  divided,  their  corporate  property  was  divided. 
The  legislature  had  the  mere  power  of  partition.  And  the 
act  of  1818,  even  if  it  was  the  exercise  of  a  reserved  power 
of  partition,  could  not  give  the  title  to  the  ferry  to  the  bridge 
company.  But  the  act  of  1818  does  not  purport  ainy  such 
intention ;  nor  did  it  transfer  any  titie  to  tiie  corporators  of 
Hartford.  It  expressly  provides  for  the  continuance  of  the 
titie  in  the  corporators  of  East  Hartford.  The  right  of  ferry 
was  admitted  m  the  court  below,  and  that  it  could  not  be 
taken  away  without  compensatioli.  The  principle^  then,  is 
admitted,  though  its  application  is  denied. 

The  act  of  1836  reestablishes  the  ferry  right  in  both  towns. 
This  act  repeals  that  of  1818,  and  the  town  of  Hartford  itself, 
by  its  vote,  aided  in  procuring  this  very  act  Even,  then,  if  by 
any  legerdemain  the  title  had  been  entirely  in  the  town  of 
Hartford,  here  by  their  own  concurrence  an  act  is  passed  which 
gives  a  moiety  to  East  Hartford. 

But  the  consent  of  Hartford  was  not  necessary  to  the  repeal 
of  the  act  of  1818.  The  'act  of  1836  was  constitutional  It 
sustained  the  original  grant,  and  stood  upon  the  same  footing 
as  the  original  grant,  and  could  no  more  be  repealed  than  the 
original  grant. 

The  act  of  1842  establishes  the  titie  of  East  Hartford. 
The  lease  of  1842  makes  no  difference,  because  it  only  con- 
veyed that  which  belonged  to  East  Hartford,  which  was  a 
moiety.  The  act  of  1806  was  an  absolute  and  unqualified 
grant.     Nothing  could  be  stronger  or  more  direct 

The  bridge  company  were  incorporated  as  a  bridge  com* 
pany,  and  could  not  exercise  the  ferry  franchise.  But  it  is  said 
that  there  was  non-iiser  of  this  franchise  for  eighteen  years,  and 
that  this  amounted  to  an  abandonment  If,  however,  the  ferry 
titie  was  abandoned,  it  was  abandoned  by  both  towns.  If  it 
was  forfeited,  it  was  forfeited  to  the  State.  But  there  was  an 
express  prohibition  by  the  State  to  use  this  franchise.  This 
would  justify  the  nanriuer. 

Mr.  Parsons,  for  defendant  in  error,  maintained,— 
1.  That  the  ferry  franchise,  being  acquired  by  user,  is  only 

44* 
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commensurate  with  the  use  which  has  always  been  enjoyed, 
subject  to  the  control,  and  dependent  upon  the  will,  of  the 
General  Assembly. 

That  from  1695  the  General  Assembly  had  prescribed  and 
regulated  the  tolls  to  be  taken  at  the  ferry,  and,  in  common 
with  the  other  ferries  in  the  State,  had  prescribed  the  size  and 
strength  of  boats,  how  they  should  be  manned,  the  hours  of 
attendance,  and  every  thing  connected  with  the  public  accom- 
modation. 

2.  That  the  ferry  had  been  voluntarily  relinqmshed  by  the 
platntifr  from  the  time  the  first  bridge  was  opened  for  travel, 
m  1811,  and  by  the  town  of  Hartford  from  1814,  and  when  so 
relinquished  was  purchased  by  the  bridge  company  by  the 
acceptance  of  their  amended  charter  in  1818,  and  being  once 
relinquished,  the  right  was  gone  for  ever.  Corning  v.  Gould, 
16  Wend.  531,  and  cases  there  cited. 

3.  That  if  not  voluntarily  relinquished,  the  ferry  was  aban- 
doned by  non-iiser,  previous  to  1836,  when  it  was  revived  by 
the  Greneral  Assembly.  A  non-user  merely  for  fifteen  years,  in 
analogy  to  the  statute  limiting  the  right  of  entry  on  lands  in 
Connecticut,  creates  a  perfect  presumption  of  abandonment 
Taylor  v.  Hampton,.  4  McCord,  96 ;  Lawrence  v.  Obee,  3 
Campb.  514 ;  and  the  above  case  in  16  Wendell. 

4.  It  is  an  inherent  right  of  every  State  government,  subject 
only  to  the  limitations  of  its  own  constitution,  to  appropriate 
the  private  property  of  its  citizens  for  public  use  at  its  discre- 
tion ;  and  whether  it  be  land,  a  franchise,  or  an  easement,  is 
wholly  immaterial.  A  contract  or  ^rant  is  subject  to  the  right 
of  eminent  domain,  and  in  resummg  a  grant  the  S^ate  only 
daims  of  the  grantee  the  fulfilment  of  the  implied  condition 
on  which  it  was  made ;  and  whether  compensation  is  or  is  not 
made,  it  is  not  within  the  tenth  section  of  the  first  article  of  the 
Constitution.  West  River  Bridge  Co.  i;.  Dix,  6  Howard,  507  ; 
Mills  i;.  St  Clair  County,  8  Howard,  569 ;  Enfield  Bridge  Co. 
t^.  Hartford  and  New  Haven  Railroad  Co.,  17  Conn.  60. 

5.  But  the  charter  of  1818  was  previous  to  the  adoption  of 
the  constitutiOa  of  Connecticut,  and  the  powers  of  the  State 
in  the  premises,  under,  the  charter  of  Charles  the  Second,  were 
unlimited.  Gov.,  &c.,  of  Cast  Plate  Manufacturing  Ca  v. 
Meredith,  4  T.  R.  794. 

The  right  of  eminent  domain  belongs  to  all  countries  and  all 
States,  and  is  either  limited  or  unrestricted,  according  to  the 
fundamental  rules  hy  which  the  people  have  chosen  to  bind 
themselves  by  their  State  constitution. 

6.  The  town  of  East  Hsurtford  had  no  right  in  the  ferry  ex- 
cept what  it  derived  from  its  act  of  incorporation,  which  might 
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be  determined  at  the  will  of  the  Assembly,  and,  being  deter^ 
mined  in  1818,  is  not  a  subject-matter  of  complaint  by  the 
plaintiff  in  error. 

On  the  division  of  towns,  all  the  corporate  property  belongs 
to  the  old  town,  unless  expressly  granted  to  the  new  one. 
Hartford  Bridge  Co.  v.  Eeist  Hartford,  16  Conn.  172,  and  cases 
cited. 

That  the  legislature  regarded  the  rights  of  the  plaintiff  in 
error  as  temporary,  is  clear  from  the  facts,  — 

Ist  That  the  ferry  is  never  spoken  of  as  the  East  Hartford 
ferry,  but  in  the  regulation  of  tolls,  and  in  all  acts  from  1783  to 
1818,  it  is  called  the  Hartford  ferry. 

2d.  In  an  act  passed  in  1805,  it  is  enacted  that  the  town  of 
East  Hartford,  so  long  as  it  shall  receive  any  profit  froni  the 
Hartford  ferriesy  shall  keep  boats  to  transport  passengers  across 
East  Hartford  meadows,  occ. 

That  both  towns  regarded  the  right  of  the  ferry  as  depend- 
ing upon  the  will  of  the  General  Assembly  is  evident ;  — 

1st  Because  no  one  ever  attempted  to  exercise  a  ferry  right 
between  the  towns  after  181S,  except  by  first  obtaining  liberty 
of  the  General  Assembly  to  exercise  such  right,  which  was  first 
granted  in  1818. 

2d.  Neither  of  said  towns  ever  commenced  any  process  be- 
fore a  judicial  tribunal  to  test  its  rights  during  the  eighteen 
years,  the  ferry  was  suppressed. 

3d.  The  town  of  Manchester  was  incorporated  in  1823,  be- 
ing taken  from  said  town  of  East  Hartford,  but  no  notice  was 
taken  in  the  act  of  incorporation  of  any  interest  in  the  ferry. 
This  would  not  have  escaped  the  attention  of  the  new  town, 
had  they  supposed  that  the  legislature  had  exceeded  its  powers 
in  suppressing  the  ferry. 

31r.  Baldwin,  on  the  same  side. 

What  were  the  rights  of  the  town  of  Hartford,  as  against 
the  State  ? 

The  town  of  Hartford  was  a  local  and  public  corporation, 
established  for  public  purposes  pertaining  to  the  internal  police 
and  government  of  the  State.  Its  functions  are  entirely  of  a 
public  and  municipal  character,  and  are  such  as  from  time  to 
time  the  legislature  deem  it  proper  to  impose.  Its  property 
is  holden,  not  for  the  private  interest  of  the  members  of  the 
community,  but  for  the  public  purposes  for  which  the  corpo- 
ration itself  is  established. 

Towns  in  Connecticut  are  charged  with  the  duty  of  making 
and  maintaining  all  necessary  highways  and  bridges  within 
their  limits,  which  it  is  not  the  special  duty  of  some  other  cor> 
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poration  or  person  to  support ;  with  the  maintenance  of  the 
poor,  and  with  certain  specified  duties  of  local  legislation. 
They  are  also  represented  in  General  Assembly,— ^ a  corporate 
representation. 

They  act  in  the  performance  of  all  their  public  duties  as  the 
agents  of  the  government  by  whom  these  duties  are  imposed, 
upon  such  terms  as  the  sovereign  power  deems  just  and  reason- 
able ;  as,  for  instance,  in  maintaining  the  town  and  State  poor. 

They  are  necessarily,  as  parts  of  the  machinery  of  govern- 
ment, subject  from  time  to  time  to  the  regulation  of  the  sov- 
ereign pow^r,  which  is  charged  with  the  promotion  of  the  gen- 
eral weal. 

Ferries  over  navigable  waters  can  only  be  established  by 
authority  of  the  sovereign  power.  Being  establbhed,  when 
necessary,  for  the  general  convenience,  the  charge  of  main- 
taining them  may  be  imposed  upon  the  local  communities,  in 
the  same  manner  as  the  support  o  *  the  highways  and  bridges, 
which  are  deemed  properly  to  devolve  on  towns  whose  in- 
habitants have  most  occasion  for  their  use,  and  whose  general 
interests  are  promoted  by  the  facilities  they  afford,  equal  to  the 
burden  of  their  support 

Or,  if  deemed  reasonable  by  the  State,  these  charges  may  be 
shared  by  all  who  participate  in  the  benefits,  by  the  authorized 
imposition  of  reasonable  tolls.  If  this  latter  mode  be  preferred, 
the  government  has  the  option  either  to  impose  tJie  duty  with 
the  privilege  of  such  regulated  rates  of  toll  as  from  time  to 
time  justice  may  seem  to  require ;  or  to  contract  with  individ- 
uals or  private  corporations  to  perform  the  duty  for  such  stip- 
ulated mode  of  compensation  as  shall  be  agreed  upon  by  the 
parties.  Or  it  may  divide  the  burden  between  such  public  and 
private  corporations,  as  is  frequently  done  when  towns  are  re- 
quired to  purchase  the  right  of  way,  and  a  private  corporation 
is  established  to'  Construct  a  road  for  the  stipulated  tolls. 

The  ferry,  across  Connecticut  River  appears,  from  the  find- 
ing of  the  committee,  to  have  been  maintained  by  the  town 
of  Hartford  from  its  commencement,  subject  to  the  regulation 
of  its  tolls  at  the  pleasure  of  the  General  Assembly. 

It  was  obviously  in  its  origin  regarded  as  a  pubUc  establish- 
ment, the  charge  of  which  was  imposed  as  a  duty  on  the  town 
within  who^e  limits  it  was  included,  butthe  expenses  of  which 
were  to  be  borne  by  a  tax  levied  in  the  shape  of  tolls  by  those 
who  had  occasion  for  its  use,  —  like  a  public  office  for  tiie  fees 
—  not  as  a  privilege  for  the  pecuniary  advantage  of  the  town* 
It  was  not  the  case  of  a  risk  voluntarily  assumed  by  the  in- 
vestment of  capital  in  a  bridge  or  road,^  in  consideration  of  ex- 
pected reimburbement  (roin  specified  and  permanent  rates  of 
toll 
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As  the  town  extended  across  the  river,  it  was  competent  for 
the  legislature  to  impose  the  datv  of  maintaining  the  ferry  with- 
out other  remuneration  than  tne  local  benefit,  ab  in  the  case 
of  roads  and  bridges ;  or  from  time  to  time  to  regulate  the  tolls 
so  as  barely  to  defray  the  expense.  It  rested  in  the  discretion 
and  judgment  of  the  legislature ;  just  as  it  rests  in  their  judg- 
ment, in  the  progress  ofpopulation,  intercourse,  and  wealth,  to 
determine  whether  the  public  necessity  requires  a  bridge  or  a 
ferry,  and  which  shall  be  suppressed  or  abandoned,  if  both  can- 
not exist  together. 

A  ferry  may  not  only  be  suppressed  for  the  purpose  of  secure 
ing  a  mode  of  passage  more  convenient  to  the  public ;  but  its 
suppression  may  be  ordered  from  a  regard  solely  to  its  inse- 
curity as  compared  to  a  bridge. 

At  the  time  of  the  suppression  of  the  ferry,  in  1818,  it  was, 
and  had  been  for  years,  practically  abandoned  by  the  town,  and 
was  conducted  at  their  own  charge,  by  individuals  who  paid  no 
rent.  The  bridge  having  been  carried  away,  there  was  a  public 
neoessi^  that  it  should  be  rebuilt,  and  none  for  the  continuance 
of  the  wrry,  which  yet  was  an  obstacle  to  the  rebuilding  of 
the  bridge. 

What  rights,  then,  had  the  town  of  Hartford  to  its  continu- 
ance, or  to  demand  compensation  for  its  suppression? 

It  was  established  because  required  by  public  convenience. 
It  was  now  a  nuisance,  depriving  the  public  of  the  greater 
benefit  of  a  bridge. 

Is  the  original  grant  to  the  town  of  Hartford  to  be  presumed 
from  the  user,  by  which  alone  it  is  proved,  to  have  been  made 
for  any  longer  period  than  the  public  convenience  might  require? 
Is  it  to  be  presumed  that  a  public  corporation,  itself  created 
for  the  promotion  of  the  public  interest,  subject  to  be  divided 
or  dissolved*  at  the  pleasure  of  the  General  Assembly,  was 
vested  with  a  power  of  perpetuatinfi;  a  ferry  r.fter  it  had  be- 
come prejudicial  to  the  public,  and  against  the  will  of  the 
supreme  power  of  the  State  ? 

Towns  are  not  established  by  contract  with  the  inhabitants. 
They  are  public  institutions,  —  political  organizations  perform- 
ing functions  ancillary  to,  and  in  lieu  of,  the  government  of  the 
State.  Hence,  being  created  without  regard  to  private  emolu- 
ment, whatever  functions  they  are  permitted  to  exercise  are 
necessarily  subject  to  the  contrpl  of  the  sovereign  power.  4 
Wheaton,  518 ;  4  Pet  Cond.  640 ;  9  Cranch,  43 ;  4  Pet  Cond. 
562 ;  6  How.  548. 

To  apply  these  principles  to  the  facts  in  this  case. 

The  public  necessity  required  abridge.  The  bridge  corpo- 
ration had  expended  iff  96,000,  and  their  bridge  was  carried 
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away.  It  could  not  in  the  opinion  of  the  legislature  be  rebailt 
if  the  feny  was  continued.  The  inhabitants  of  the  town  of 
Hartford  would  derive  a  benefit  from  the  erection  of  the  bridge 
in  the  enhanced  value  of  their  land,  to  an  amount  exceeding 
its  cost 

It  was  the  duty  of  the  sovereign  power  to  cause  a  bridge  tp 
be  erected,  because  the  public  convenience  and  necessity  re- 
quired it  And  it  was  desirable  that  the  tolls  allowed  by  the 
old  charter  should  be  reduced. 

The  State  might  cause  it  to  be  erected  at  its  own  expense,  by 
a  general  tax ;  or  make  it  the  duty  of  the  county,  or  the  town 
of  Hartford,  or  the  two  towns,  to  build  it  at  their  own  expense, 
wholly  or  in  part  (in  the  case  of  New  York  canals,  people  taxed 
twenty-five  miles  each  side) ;  or  charter  a  private  corporation  to 
build  it  wholly  at  its  own  charge  for  the  specified  tolls  ;  or  partly 
at  the  charge  of  the  towns  most  benefited,  so  that  the  tolls  on 
the  people  of  the  State  generally  might  be  diminished.  That 
would  seem  to  be  equitable. 

This  is  almost  always  done  in  the  laying  out  of  turnpike 
roads.  It  was  done  in  the  case  in  6  Howard ;  the  town  of 
Brattleboro  being  required  to  pay  for  the  West  River  Bridge 
$  4,000  in  order  to  make  it  a  free  brid^. 

Upon  what  principle  is  this  required  ?  The  property  of  the 
inhabitants  of  the  town  is  taken  foe  public  use  to  the  amount 
of  $4,000.  Why?  Because  the  improvement  is  one  from 
which  the  inhabitants  of  the  local  community  derive  a  special 
benefit  It  takes  so  much  of  their  property  for  public  use,  with- 
out other  compensation  than  the  benefits  it  supposes  they  will 
derive  from  the  improvement  The  legislature  judges  in  regard 
to  the  sufficiency  of  the  compensation,  as  it  always  does  when 
it  taxes  or  authorizes  a  local  community  to  tax  its  inhabitants 
for  a  local  improvement. 

The  sovereign  power  may  levy  its  tax  on  the  inhabitants  of 
the  town,  or  it  may  require  the  town  to  pay  it  from  its  treasury, 
leaving  them  to  replenish  their  treasury  by  taxation  as  they 
may  think  fit 

If,  instead  of  requiring  the  payment  of  money  from  the 
town  treasury,  the  legislature  deems  it  better  to  take  other 
property  of  the  town,  the  continued  use  of  which  would  be 
mcompatible  with  the  enjoyment  by  the  inhabitants  of  the 
benefit  of  the  improveipent,  what  is  the  objection  ?  The  prin- 
ciple is  the  same;  the  mode  of  payment  only  ditters. 

Suppose  the  legislature  had  said,  If  the  bridge  company 
will  rebuild  the  bridge  in  the  manner  we  prescribe,  and  will 
consent  to  a  reduction  of  the  tolls,  the  towns  of  Hartford' and 
East  Hartford  shall  pay  towards  the  cost  $  10,000 ;  will  any 
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body  pretend  that  that  woald  be  any  violation  of  the  Constitu- 
tion of  the  United  States?  Is  it  not  a  matter  about  which 
the  State  legislature  are  tiie  proper  and  exclusive  judges? 
Surely,  if  thev  could  requu'e  a  payment  in  money,  they  can, 
if  important  for  the  accomplishment  of  the  object,  require  the 
abandonment  of  a  public  franchise  which  interferes  with  the 
bridge. 

It  would  seem  to  be  very  clear,  that  it  could  never  have 
been  the  intention  of  the  framers  of  the  Constitution,  to  inter* 
pose  the  power  of  this  government  between  the  sovereign  power 
of  a  State  and  one  of  its  pubUc  corporations.  All  questions 
relating  to  the  local  corporations  ot  a  State  are  questions 
which  are  exclusively  addressed  to  the  power  of  the  State 
which  estabEshes>  them,  and  which  can  alone  judge  intelli- 
gently, in  view  of  all  its  domestic  policy  and  interests,  of  the 
propriety  of  the  regulations  it  may  adopt. 

Even  as  to  the  property  of  individuals,  the  legislature  of 
Connecticut,  prior  to  the  adoption  of  the  constitution  of  Sep- 
tember, 1818, — much  more  as  to  that  of  its  public  corpora- 
tions,— was  governed  only  bv  its  own  sense  of  justice.  The 
people  of  the  State  had  confided  the  sovereign  power  without 
limit  to  the  legislature.     (See  Charter.) 

But  I  apprehend,  that,  when  there  is  a  constitutional  pro- 
vision that  private  property  shall  not  be  taken  for  public  use 
without  compensation,  it  is  to  the  State  tribunals,  and  to  them 
alone,  that  an  individual,  whose  property  has  been  taken  in  the 
exercise  of  the  power  of  eminent  domain,  must  look  for  redress. 
The  constitution  of  the  State,  and  not  that  of  the  United 
States,  is  violated. 

This,  I  take  it,  has  been  explicitly  decided  by  this  court,  in 
6  Howard,  507,  and  in  8  Howard,  584.  In  the  last  case,  the 
complainants  exhibited  a  grant  to  land,  vesting  the  fee-simple 
title.  The  State  authorized  three  hundred  feet  of  their  land 
to  be  taken,  when  only  one  hundred  were  necessary.  The 
bill  charges  it  as  oppressively  taken.  The  demurrer  ad- 
mits it  The  Suprenle  Court  say  it  was  illegal,  and  void 
if  so. 

But  that  does  not  give  this  court  jurisdiction.  ^  It  is  not  an 
invaHion  and  illegal  seizure  of  private  property,  on  pretence  of 
exercising  the  right  of  eminent  domain,  that  gives  this  court 
jurisdiction.  Such  a  law,  &c.,  is  not  a  violation  of  a  contract 
in  the  sense  of  the  Constitution.''  It  rests  with  the  State 
legislature  and  State  courts  to  protect  their  citizens  from 
injustice  of  this  description.  "  The  framers  of  the  Constitution 
never  intended  that  the  legislative  and  judicial  powers  of  the 
general  government  should  extend  to  municipal  regulations 
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necessary  to  the  well-being  and  existence  of  the  States."  8 
Howard,  584. 

The*  right  of  eminent  domain  is  the  right  of  civil  govern* 
ment  over  all  the  territory  and  persons  within  the  limits  of  a 
State,  notwithstanding  its  grant  of  the  property  to  indi  victuals. 
It  is  a  right  paramount  to,  and  unaffected  by,  the  grant.  It 
forms  no  part  of  the  contract.  It  is  a  right  inherent  in  the 
sovereignty  of  the  State,  to  be  exercised  in  cases  of  necessity. 
Until  the  necessity  arises,  the  grantee's  right  of  property  is  ab- 
solute. It  is  a  power  of  government,  —  not  an  interest  in  the 
property,  —  a  latent  power  called  into  activity  by  reason  of  the 
necessity  that  exists  for  its  exercise,  and  not  of  any  preexistinc^ 
contract.  It  exists  to  the  same  extent  over  property  derived 
from  another,  as  from  the  State  itself.  Thus,  for  example, 
when  a  State  is  admitted  to  be  formed  out  of  a  territory,  the 
property  in  the  land  is  in  the  United  States  and  its  grantees, 
.the  eminent  domain  is  in  the  State ;  or,  in  other  words,  the 
right  of  civil  government  The  right  is  as  absolute  as  the  ne- 
cessity which  calls  for  its  exercise.  The  duty  to  make  com- 
pensation is  to  be  regulated  by  the  sense  of  justice  of  the  sov- 
ereign power,  or  bv  the  constitution  of  the  State. 

It  is  no  part  of  the  ^contract  or  grant  of  the  title,  that  the 
government  will  inake  compensation,  if  a  public  necessity 
should  require  the  taking  of  the  land  for  public  use.  It  b  to 
be  presumed  it  will  do  so  in  all  cases  proper  for  conipensationi 
where  there  is  no  constitutional  requirement ;  and  where  there 
is,  the  partv  wronged  has  recourse  to  the  judicial  tribunals  of 
the  State  for  redress  for  a  violation  of  the  constitution  of  the 
State,  not  of  the  United  States. 

There  is  no  necessity  to  presume  a  contract  to  entitle  the 
party  to  redress.  But  it  is  necessary  that  there  should  be  a 
contract  violated  to  give  this  court  jurisdiction. 

If  it  has  been  shown  that  the  town  of  Hartford  would  have 
no  right  to  complain  of  the  act  of  1818  as  unconstitutional,  a 
fortiori  East  Hartford  has  none. 

But  suppose  the  town  of  Hartford  might  complain,  no  rights 
of  East  Hartford  were  violated.  That  corporation  had  no 
rights*  except  such  as  were  granted  during  the  pleasure  of  the 
General  Assembly. 

Why  were  they  so  granted?  For  some  purpose, —  what? 
It  could  be  only  lor  one  of  two  purposes ;  —  1st.  To  enable 
the  General  Assembly  to  do  justice  to  the  town  of  Hartford  by 
restoring  it  after  a  reasonable  time;  or  2o.  To  manifest  its 
own  power  to  regulate  and  control  it-  East  Hartford,  taking 
the  grant  with  a  reservation,  cannot  repudiate  the  limitation 
of  her  right,  and  claim  the  grant  as  absolute. 
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Bat  it  is  said  by  the  plaintiff  in  eiror,  that  the  people  of  East 
Hartford  always  had  an  undivided  interest  as  corporators, 
which  the  legislature  could  only  assert  Not  so.  The  inhabit- 
ants had  no  priYate  interests  in  this  ferry.  •  The  town  as  a  cor- 
poration held  it,  and  the  nse  was  wholly  publia 

The  legislature,  on  dividing  the  two  towns  in  1783,  if  they 
had  deemed  it  best,  might  have  left  the  ferry  wholly  to  the 
management  of  the  old  town,  as  better  qucdined  to  serve  the 
public.  If  they  had  made  no  direction,  it  would  have  re- 
mained in  Hartford. 

East  Hartford  had,  then,  just  what  interest  the  legisiatore 
thouffht  proper  to  grant  it 

What  was  the  nature  and  extent  of  that  grant  ?  Who  shall 
interpret  it  I  Who  but  the  courts  of  the  State  ?  They  have 
interpreted  it  to  be  simply  a  grant  determinable  at  the  pleasure 
of  the  Cfeneral  Assembly.  How  can  this  court  say  that  a  just 
apportionment  of  the  property  and  burdens  of  the  old  town  re- 
quired any  thing  more  ? 

If  not,  no  matter  whether  the  charter  of  1818  was  a  sus- 
pension or  an  abrogation  of  the  right  So  long  as  the  use  of  it 
IS  inhibited,  it  becomes  an  illegal  disturbance  of  our  right 

The  act  of  the  legislature  for  the  suppression  of  the  ferry,  in 
the  day  and  time  of  it,  was  acquiesced  in  by  both  towns,  for  a 
period  long  enough  to  warrant  a  presumption  of  abandonment 
The  Supreme  (x>urt  say  that  it  was  so  acquiesced  in  and 
abandoned.  It  would  not  be  necessary,  therefore,  for  the  court 
in  Oonnecticut  to  have  decided  any  thing  else.  They  might 
have  admitted  the  invalidity  of  the  act  of  1818  as  to  both 
towns,  and  yet  held  the  dedsion  of  the  court  below  right,  on 
the  ground  of  waiver  and  abandonment 

Mr.  Toucepj  in  reply. 

1.  The  first  question  is,  whether  there  is  a  contract  under 
which  the  plaintiff  may  claim. 

2.  Whether  that  contract  has  been  impaired  iii  its  obligation 
by  legislative  act,  as  enforced  by  the  judgment  or  decree. 

The  ancient  fery  title  was  an  absolute  title  by  leffislative 
grant,  alleged  in  the  bill,  admitted  in  the  answer,  found  by  the 
committee,  upheld  by  all  the  legislation  of  the  (jolony  and  the 
State  (except  the  suspension)  by  the  acts  of  1680, 1783, 1806, 
1808, 1818, 1836, 1842,  admitted  by  the  bridge  company's  lease 
from  Hartford,  and  admitted  by  the  Supreme  CouH  of  Con- 
necticut as  to  Hartford.  17  Conn.  91;  Baldwin  t^.  Norton, 
2  Conn.  161 ;  Gaylord  v.  Couch,  5  Day,  223. 

It  has  been  urged  and  relied  on  by  the  other  side,  being  what 
the  committee  have  found,  though  not  put  in  issue,  **  that  the 
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tolls  or  fares  to  be  taken  at  the  Hartford  ferry  were  regulated 
by  legislative  enactments,  as  appears  in  the  Ed.  of  Stat  1808.'' 
Now  the  only  instance  shown  in  the  Statutes  of  1808  is  where 
the  fares  are  enlarged.  And  has  it  ever  been  doubted  that  the 
legislature  may  enlarge  the  liberties  of  a  franchise  ?  How,  then, 
could  acts  of  the  legislature  enlarging  the  ferry  rights  be  con- 
strued as  exercises  of  the  restraining  power  of  the  legislature 
contended  for  in  this  case  ? 

The  acts  of  May  and  October,  1806,  permanently  and  finally 
fixed  the  boundaries  between  Hartford  and  East  Hartford. 
Before  that  time  the  boundaries  had  been  settled  only  during 
the  pleasure  of  the  Assembly,  by  giving  for  the  present  an  un- 
divided moiety  to  each.  But  the  acts  of  1808  purport  to  fix 
and  establish  the  boundaries  as  they  shall  remain.  The  only 
power  of  the  legislature  was  to  make  a  partition  of  the  proper- 
ty, upon  a  division  of  the  town.  They  divide  it  for  the  time 
losing  by  giving  a  moiety  to  each.  But  the  acts  of  1808  fixed 
the  boundaries  for  ever.  The  very  act  incorporating  the  bridge 
company  recognized  the  rights  of  the  ferry-owners,  by  enact- 
ing that  nothing  in  that  grant  should  lessen,  impair,  &c.,  the 
ferries  establish^  by  law.  And  even  the  act  of  1818,  of  which 
we  complain,  recognizes  the  same  title,  so  that,  if  the  bridge 
were  destroyed,  the  ferry  rights  would  be  reserved.  Then 
comes  the  act  of  1836,  which  sets  the  ferries  up  again,  and  the 
aet  of  1842  farther  establishes  and  confirms  the  ferry  rights. 

Next  as  to  the  interest  of  the  plaintiff  in  error.  The  cor- 
porators of  East  Hartford  were  part  owners  from  1680  to  the 
present  time,  not  excepting  the  suspension.  They  were  joint  ten* 
ants  to  1783, — 103  years ;  owners  of  an  undivided  moiety  from 
1783  to  1806 ;  and  owners  of  one  ferry  in  severalty  from  1806 
to  1841.  The  legislature  had  the  power  of  division,  and  the 
power  of  division  only.  If  that  was  exercised,  it  was  exhaust- 
ed. If  it  was  divided,  it  was  divided  for  eveir.  That  which  was 
given  to  each,  was  given  to  it  for  ever.  No  power  of  partition 
lemained  after  the  act  of  1806.  The  act  of  1818  does  not  pur- 
port to  divide  the  ferry  ri^ht  There  was  no  intent  to  termi- 
nate the  title  of  East  Hartford,  or  transfer  it  to  Hartford,  in  that 
act.  Its  transfer  was  effectually  interdicted.  Then  there  is  an 
express  provision  for  continuance  of  title  in  East  Hartford. 
The  act  itself  is  not  a  termination  of  title,  but  a  partial,  con- 
ditional suspension  only. 

But  we  are  told  that  the  act  of  1836  has  been  decided  by  the 
State  court  to  be  unconstitutional,  and  that  therefore  it  cannot 
be  brought  here  for  revision.  Well,  it  is  true  that,  where  the 
State  court  has  decided  one  of  the  State  laws  to  be  unconEti- 
tutional,  that  decision  cannot  be  brought  here  for  reversal   But 
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in  a  collateral  way  this  court  may  determine  the  same  law  to 
be  constitutional.  For  if  this  court  should  be  of  opinion  that 
the  act  of  1818  was  unconstitutional,  they  could  hardly  be 
bound  by  the  decision  of  the  State  court  upon  the  unconstitu- 
tionality of  the  act  of  1836,  founded  entirely  upon  its  interfer- 
ence with  the  right  growing  out  of  the  act  of  1818.  William- 
son V.  Berry,  8  Howard,  495. 

The  act  of  1836  was  constitutional,  for  the  reason  that  the 
act  of  1818,  with  which  it  conflicts,  was  unconstitutional;  and 
this  confirmation  is  as  irrepealable  as  the  original  grant.  The 
act  of  1841  purports  to  repeal  that  of  1836  and  reestablish 
that  of  1818.  Certainly  no  new  right  could  be  acquired  under 
this  act 

Was  the  suspension  of  the  ferry  right  constitutional  ?  The 
act  of  1818  was  not  a  grant  of  the  old  ferries  to  the  bridge 
company.  It  was  nbt  a  grant  of  an  exclusive  franchise  within 
certain  limits,  including  the  old  ferries.  The  legislature  might 
cover  the  river  with  bridges  or  ferries  without  infringing  the 
act  of  1818.  It  was  not  the  grant  of  a  line  of  travel.  Warren 
and  Charles  River  Bridge  case,  11  Pet  420.  It  was  not  an  ex- 
press grant  of  the  ferry  tolls,  or  any  part  of  them.  It  was  a  mere 
naked  suspension  of  two  existing  franchises.  It  was  direct 
legislative  action  on  the  contract  It  was  the  interpolation 
of  a  new  and  most  important  exception  into  the  contract  As 
interpreted  and  enforced,  it  is  a  transfer  of  the  ferry  tolls  by  im- 
plication from  the  ferry  owners  to  the  bridge  owners.  And  this 
by  inference  from  the  assumed  leeal  existence  of  the  suspension* 
Suppose  two  competing  railroads.     Can  one  be  suspended? 

It  is  not  done  in  the  exercise  of  the  right  of  eminent  domain. 
The  ferry  franchises  are  not  taken.  The  ferry-ways  and  ferry- 
boats are  not  taken,  but  remain  idle  and  untouched.  No  bridge 
is  granted  within  the  exclusive  limits  of  the  ferry  franchises. 

Nothing  is  taken  for  public  use.  The  bridge  franchise  and 
the  ferry  franchises  had  existed  side  by  side  for  ten  years.  The 
bridge  coAipany  were  bound  to  mamtain  their  bridge  under  a 
pledge  not  to  interfere  wath  the  ferry. 

The  avowed  object  was,  not  to  open  a  new  way  by  land  or 
by  water,  but  to  increase  the  dividend  of  the  bridge  company 
by  the  suspension  of  its  rivaL 

It  was  a  mere  act  of  party  legislation,  which  was  in  effect  an 
act  of  plunder,  repented  of  and  afterwards  repealed  as  inhibited 
by  the  Constitution  of  the  United  States. 

There  was  no  intention  to  exercise  the  right  of  eminent  do* 
main.  Not  only  were  neither  the  franchises  nor  the  visible 
property  taken,  nor  any  thing  else  for  public  use,  but  no  com- 
pensatiou  was  provided,     novision  for  compensation  makes 
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the  difTerence  between  pnblic  plunder  and  the  exfircise  of  the 
right  of  eminent  domain.  One  is  rapine,  the  other  is  justice. 
In  every  case  of  ^  franchise  (which  is  necessarily  fonnded  in 
contract)  the  one  is  inhibited,  the  other  excepted  in  the  Consti- 
tation.  No  government  in  the  civilized  world  can  make  the 
exercise  of  this  right  equivalent  to  public  plunder,  without 
shaking  it  to  its  foundations.  This  was  the  doctrine  of  this 
court  in  the  Warren  Bridge  case,  11  Peters,  420,  and  in  the  West 
River  Bridge  case,  6  Howard,  507.  In  the  latter  case,  the  road, 
abutments,  bridge,  and  franchise  were  taken  for  public  use  with 
compensation.  But  here  the  legislature  suspends  the  ferries 
for  the  benefit  of  the  bridge  company.  1£  1  enter  into  a  con- 
tract with  a  man,  can  the  legislature  take  away  that  contract  ?  ^ 
If  it  be  an  executed  conti^ct,  can  the  sovereign  take  away  the 
fruits  of  it  ?  Here,  however,  the  legislature  does  not  pretend  to 
take  away  the  grant,  but  to  alter  its  provisions,  and  to  alter  them 
not  for  its  own  benefit,  but  for  that  of  another. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  brought  to  reverse  a  judgment  rendered  by  the 
Supreme  Court  of  the  State  of  Connecticut. 

It  is  claimed  by  the  plaintiff,  that  the  clause  in  the  Constitu- 
tion of  the  United  States  agiinst  impairing  the  obligation  of 
contracts  was  set  up  there  ia  defence  to  certain  proceedings 
which  had  been  instituted  against  that  corporation  by  virtue 
of  rights  derived  from  legislative  acts  of  that  State,  which  acts 
the  plaintiff  insisted  had  impaired  the  obligation  of  a  contract 
existing  in  behalf  of  East  Hartford. 

It  being  manifest  from  the  record  that  such  a  defence  was 
set  up,  and  that  the  court  overruled  the  objection,  so  that  juris- 
diction exists  here  to  revise  the  case,  we  proceed  to  examine 
whether,  on  the  facts  of  the  case,  any  such  contract  appears  to 
have  existed,  and  to  have  been  violated  by  the  State  legislation, 
which  was  drawn  in  question. 

It  will  be  seen  that  the  point  before  us  is  one  of  naked  con- 
stitutional law,  depending  on  no  equities  between  the  parties, 
but  ort  the  broad  principle  in  our  jurisprudence,  whether  power 
existed  in  the  legislature  of  Connecticut  to  pass  the  acts  in 
1818  and  1841,  which  are  complained  of  in  this  writ  of  error. 

The  supposed  contract  claimed  to  have  been  impaired  re- 
lated to  certain  rights  in  a  ferry,  which  were  alleged  to  have 
been  granted  by  the  State,  across  the  Connecticut  River.  This 
grant  is  believed  to  have  been  made  to  Hartford  as  early  as  the 
year  1680,  and  half  of  it  transferred  to  East  Hartford  in  1783. 
Dili  no  copy  of  the  first  grant  being  produced,  nor  any  original 
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referred  to  or  found,  it  is  difficult  to  fix  the  terms  or  character 
of  it,  except  from  the  nature  of  the  subject  and  the  subsequent 
conduct  ol  the  parties,  indndinff  the  various  acts  of  the  legis- 
lature afterwards  passed  regula  mg  this  matter. 

From  these  it  is  manifest,  that  two  leading  considerations 
arise  in  deciding,  in  the  first  place,  whether  by  this  grant  a  con- 
tract like  that  cont^plated  in  the  Constitution  can  be  deemed 
to  exist  They  are,  nrst,  the  nature  of  the  subject-matter  of 
the  grant,  and  next,  the  character  of  the  parties  to  ib 

J^  to  the  former,  it  is  certain  that  Connecticut  passed  laws 
regulating  ferries  in  1695 ;  and  Massachusetts  begfin  to  grant 
ferries  as  early  as  1644  (Col.  Charter,  p.  110},  and  tq  exercise 
jurisdiction  over  some  even  in  1630  (Charles  River  Bridge  t;. 
AVarren  Bridge,  11  Peters,  430).  In  1691  she  provided  that 
no  one  should  keep  a  ferry  without  license  from  the  Quarter 
Sessions,  and  under  bonds  to  comply  with  the  duties  and  regu- 
lations imposed  (p.  280). 

In  the  rest  of  New  England,  it  is  probable  that  a  similar 
course  was  pursued  by  the  legislatures,  making,  as  a  general 
rule,  the  tolls  and  exercise  of  the  franchise  entirely  dependent 
on  their  discretion.  But  in  some  instances  the  owners  of  the 
lands  on  the  banks  of  small  rivers  opened  fer  ies  upon  themy 
and  claimed  private  interests  therein.  And  in  still  other  cases 
of  public  grants  to  private  corporations  or  ind  viduals,  a  simi- 
lar interest  has  been  claimed. 

It  is  highly  probable,  too,  that  in  some  instances  public  cor- 
porations/like  the  plaintiff  in  this  case,  may  have  set  up  a  like 
interest,  claiming  that  the  subject-matter  granted  was  one 
proper  for  a  contract,  or  incident  to  some  other  rights^  like  pri- 
vate interests  owned  on  the  bank  of  a  river. 

Supposing,  then,  that  a  ferry  may  in  some  cases  be  private 
property,  and  be  held  by  individuals  or  corporations  under 
grants  in  the  nature  of  contracts,  it  is  still  insisted  here,  that 
the  ferry  across  a  large  navigable  river,  and  whose  use  and  con- 
trol were  entirely  within  the  regulation  of  the  colonial  legisla- 
ture, and  came  from  it,  would  be  a  mere  public  privilege  or 
public  license,  and  a  grant  of  it  not  within  the  protection 
of  the  Constitution  of  the  United  States  as  a  matter  of  con- 
tract 

But  it  is  not  found  necessary  for  us  to  decide  finally  on  this 
first  and  more  doubtful  question,  as  our  opinion  is  clearly  in 
favor  of  the  defendant  in  error  on  the  other  question ;  viz.  that 
the  partfes  to  this  grant  did  not  by  their  charter  stand  in  the 
attitude  towards  each  ether  of  making  a  contract  by  it,  such 
as  is  contemplated  in  the  Constitution,  and  as  could  not  be 
modified  by  subsequent  legislation.    The  legislature  was  act- 

46  • 
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ing  here  on  the  one  part,  and  public  mnnicipal  and  political 
corporations  on  the  other.  They  were  acting,  too,  in  relation 
to  a  public  object,  being  virtually  a  highway  across  the  river, 
over  another  highway  up  and  down  the  river.  From  this 
standing  and  relation  of  these  parties,  and  from  the  subject- 
matter  of  their  action,  we  think  that  the  doings  of  the  legisla- 
ture as  to  this  ferry  must  be  considered  rather  as  public  laws 
than  as  contracts.  They  related  to  public  interests.  They 
changed  as  those  interests  demanded.  The  CTantees  likewise, 
the  towns  being  mere  organizations  for  public  purposes,  were 
liable  to  have  their  public  powers,  rights,  and  duties  modified 
or  abolished  at  any  moment  by  the  legislature. 

They  are  incorporated  for  public,  and  not  private  objects. 
They  are  allowed  to  hold  privileges  or  property  only  for  public 
purposes.  The  members  are  not  shareholders,  nor  joint  part- 
ners in  any  corporate  estate,  which  they  can  sell  or  devise  to 
others,  or  which  can  be  attached  and  levied  on  for  their  debts. 

Hence,  generally,  the  doings  between  them  and  the  legisla- 
ture are  in  the  nature  of  legislation  rather  than  compact,  and 
subject  to  all  the  legislative  conditions  just  named,  and  there- 
fore to  be  considered  as  not  violated  by  subsequent  legislative 
changes. 

It  is  hardly  possible  to  conceive  the  grounds  on  which  a  dif- 
ferent result  could  be  vindicated,  without  destrojnng  all  legis- 
lative sovereignty,  and  checking  most  legislative  improvements 
and  amendlnents,  as  well  as  supervision  over  its  subordinate 
public  bodies. 

ThuB,  to  go  a  little  into  details,  one  of  the  bighest  attributes 
and  duties  of  a  legislature  is  to  regulate  public  matters  with 
all  public  bodies,  no  less  than  the  community,  from  time  to 
time,  in  the  manner  which  the  public  welfare  may  appear  to 
demand. 

It  can  neither  devolve  these  duties  permanently  on  other 
public  bodies,  nor  permanently  suspend  or  abandon  them 
itself,  without  being  usually  regarded  as  unfaithful,  and,  in- 
deed, attempting  what  is  wholly  beyond  its  constitutional  com- 
petency. 

It  is  bound,  also,  to  continue  to  regulate  such  public  matters 
and  bodies,  as  much  as  to  organize  them  at  first.  Where  not 
restrained  by  some  constitutional  provision,  this  power  is  in- 
herent in  its  nature,  design,  and  attitude ;  and  the  community 
possess  as  deep  and  permanent  an  interest  in  such  power  re- 
maining in  and  being  exercised  by  the  legislature,  when  the 
public  progress  and  welfare  demand  it,  as  individuals  or  cor- 
porations can,  in  any  instance,  possess  in  restraining  it.  (See 
Taney,  a  J.,  in  11  Peters,  647,  548.) 
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In  Goszler  v.  The  Corporation  of  Georgetown,  6  Wheaton, 
696-599,  it  was  held  that  a  city  with  some  legislative  power 
as  to  by-laws,  streets,  Scc^  coald,  after  esttablishing  a  gradua- 
tion for  its  streets,  and  after  individaals  had  built  in  conformity 
to  it,  change  materially  its  height.  This  case  appears  to  settle 
the  principle  that  a  legislative  body  cannot  part  with  its  pow- 
ers bv  any  proceeding,  so  as  not  to  be  able  to  continue  the 
exercise  .of  them.  It  can  and  should  exercise  them,  aeain  and 
again,  as  often  as  the  public  interests  require.  And  though 
private  interests  may  intervene,  and  then  should  not  be  injured 
except  on  terms  allowed  by  the  Constitution ;  yet  public  interests 
in  one  place  or  corporation  may  be  affected  injuriously  by  laws, 
without  any  redress,  as  legislation  on  public  matters  looks  to 
the  whole  and  not  a  part,  and  may,  for  the  benefit  of  the  whole 
to  the  injury  of  a  part,  change  what  is  held  under  it  by  public 
bodies  for  pubUc  purposes.  The  legislature,  therefore,  could 
not  properly  divest  itself  of  such  control,  nor  deVolve  it  on 
towns  or  counties,  nor  cease  from  any  cause  to  exercise  it  on 
all  suitable  occasions.  (Clark  r.  Corporation  of  Washington, 
12  Wheat  54.) 

Its  members  are  made  by  the  people  agents  or  trustees  for 
them  on  this  subject,  and  can  possess  no  authority  to  sell  or 
grant  their  power  over  the  trust  to  others.  Presbyterian  Church 
V.  City  of  New  York,  5  Cowen,  542 ;  Fairtitle  v.  Gilbert,  2  D. 
&  E.  169. 

Nor  can  the  public  be  estopped  by  such  attempts,  since  the 
acts  of  their  agents  are  to  be  for  the  public,  and  for  its  benefit, 
and  not  for  themselves  individually,  and  are  under  a  limited 
authority  or  jurisdiction,  so  as  to  be  void  if  exceeding  it 

Looking  to  the  subject,  when,  as  here,  the  grantees  as  well 
as  the  grantors  are  public  bodies,  and  created  solely  for  muni- 
cipal and  political  objects,  the  continued  right  of  the  legislature 
to  make  regulations  and  changes  is  still  clearer.  Perhaps  a 
stronger  illustration  of.  this  principle  than  any  yet  cited  exists 
in  another  of  our  own  decisions. 

In  the  State  of  Maryland  v,  Baltimore  and  Ohio  Railroad, 
3  Howard,  551,  this  court  held,  that  a  grant  by  the  legislature 
to  a  county  of  a  sum  forfeited  could  be  dispensed  with  by  the 
legislature  afterwards,  as  it  was  made  for  public,  not  private 
purposes,  and  to  a  public  body. 

There  is  no  private  interest  or  property  affected  by  this 
course,  but  only  public  corporations  and  public  privileges. 
It  may  be  otherwise  in  case  of  private  bodies,  or  individuals, 
or  of  private  property  granted  or  acquired.  The  legislature 
might  not  be  justified  to  revoke,  transfer,  or  abolish  them  on 
account  of  the  private  character  of  the  party  or  the  subject. 
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rPawlet  V.  Clark,  9  Cranch,  292 ;  Terrett  v.  Taylor,  lb.  48 -60.) 
But  every  thing  here  is  public. 

While  maintainim  the  exemption  of  private. corporations 
from  legislative  inter^renee.  Justice  Washington,  iir  4  Wheat. 
659,  in  the  Dartmouth  College  case,  still  admits  that  corpora- 
tions for  "public  government,"  such  as  a  "town  or  city,"  are 
under  the  control  of  legislation;  whereas  private  corporations  are 
governed  by  the  statutes  of  their  founders,  or  by  their  charters 
(pp.  660, 661).  He  remarks  further,  that  the  members  of  such 
a  public  corporation  "  accepted  the  charter  for  the  public  ben- 
efit alone,  and  there  would  seem  to  be  no  reason  why  the  gov- 
ernment, under  proper  limitations,  should  not  alter  or  modify 
such  a  grant  at  pleasure  "  (pp.  661, 663).  And  Justice  Story 
concurs  with  him  by  saying;  "  It  may  also  be  admitted,  that 
corporations  for  mere  public  government,  such  as  towns,  cities, 
ana  counties,  may,  in  many  respects,  be  subject  to  legislative 
contract."   4  Wheat.  694. 

When  they  are  wished  to  be  in  some  respects  not  so  subject, 
but  to  act  exclusively,  it  should  be  so  expressed  in  the  consti- 
tutions of  their  States.  What  is  exclusive  in  them  would 
there  appear  expressly,  and  when  it  is  not,  a  legislative  pro- 
vision, if  made  lor  the  purpose  of  rendering  it  exdusive,  is,  for 
the  reasons  before  stated,  doubtful  in  its  vaJidity- 

The  public  character  of  all  the  parties  to  this  grant,  no  less 
than  its  subject-matter,  seems,  therefore,  to  show,  that  nothing 
in  the  nature  of  a  contract,  with  terms  to  be  fulfilled  or  im- 
paired like  private  stipulations,  existed  in  this  case  so  as  to 
prevent  subsequent  interference  with  the  matter  by  the  legisla- 
ture, as  the  public  interests  should  appear  to  require. 

But  in  order  to  justify  the  plaintiff  in  what  it  set  up  below, 
there  must  not  only  have  been  a  contract,  or  quasi  contract,  but 
a  violation  of  its  obligation.  It  will  therefore  be  usItH'ul  to  fol- 
low out  farther  the  nature  and  conditions  of  this  supposed  con- 
tract, in  order  to  throw  more  light  on  both  the  questions 
whether  thia  grant  was  such  a  contmct  as  the  Constitution  con- 
templates, and  whether  it  has  been  at  all  impaired.  The  au- 
thority of  a  legislature  may  probably  supersede  such  a  ferry  as 
is  pubUc,  and  across  a  great  public  highway  of  a  navigable 
river,  by  allowing  a  bridge  over  the  same  place,  as  has  before 
been  virtually  held  by  this  court  (11  Peters,  422 ;  6  Howard, 
507).  It  could  also  alter  or  abolish  wholly  the  public  political 
corporation  to  which  the  grant  was  made,  as  this  is  yearly 
done  in  dividing  towns  and  counties,  and  discontinuing  old 
ones.  It  is  therefore  clear,  that,  whatever  in  the  nature  of  a 
contract  could  be  considered  to  e;ust  in  such  a  case,  by  a  grant 
to  a  town  of  some  public  privilege,  there  must  be  implied  in  it 
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a  condition,  that  the  power  still  remained  or  was  reserved  in 
the  legislature  to  modify  or  discontinue  the  privilege  in  future, 
as  the  public  interests  might  from  time  to  time  appear  to  re- 
quire. Charles  River  Bridge  r.  Warren  Bridge,  11  Peters,  421 ; 
West  River  Bridge  v.  Dix  et  al.,  6  Howard,  507. 

Accordingly,  it  is  admitted  in  this  case,  that  the  legislature, 
as  early  as  1695,  in  fact  regulated  the  tolls  of  this  ferry,  and 
continued  to  do  it  until  17o3,  when  it  granted  to  Bast  Hart- 
ford one  half  of  the  privilege,  and  that  only  ^  during  the  pleas- 
ure of  the  Assembly."  All  concerned  in  the  privilege,  therefore, 
became  thus  estopped  to  denythat  this  ferry  was  to  be  used 
by  the  town  as  a  mere  public  license,  and  to  be  used  in  con- 
formity with  the  views  of  the  legislature  as  to  what  in  future 
might  be  deemed  most  useful  to  the  community  at  large. 

Because  the  old  town  of  Hartford  acquiesced  in  this  regula- 
tion of  tolls,  and  in  this  transfer  of  half  to  East  Hartford  in 
this  limited  or  -conditional  manner,  and  the  latter  acquiesced 
in  the  acceptance  of  it  on  the  terms  expressed,  to  hold  it  during 
"  the  pleasure  of  the  Assembly." 

Such  being,  then,  the  public  character  of  the  subject  and 
parties  of  the  grant,  and  such  the  terms  and  conditions  of  it, — 
rather  th^n  being  one  of  private  property,  for  private  purposes, 
to  private  corporations  or  individuals,  and  absolutely  rather 
than  conditionally, — in  what  respect  has  it  been  violated  by 
the  legislature  ? 

No  pretence  is  made  that  it  has  been,  unless  by  the  discon- 
tinuance of  the  ferry  in  1818  and  in  1841.  The  former  act  of 
the  legislature  \\  as  passed  under  the  following  circumstances : 
a  bridge  had  been  authorized  over  the  river  near  the  feny  as 
early  as  1808,  and  no  provision  was  then  made  as  to  the  ferry, 
probably  from  a  beliet  that  it  would,  after  the  bridge  was  fin- 
ished, fall  into  disuse,  and  be  of  no  importance  to  any  body. 

No  objection  was  made  or  could  be  sustained  to  the  consti- 
tutionality of  this  incorporation  in  this  way  (11  Peters,  420; 
4  Pick.  4d3).  But  when  the  bridge  became  damaged  greatly 
in  1818,  and  the  company  was  subjected  to  large  expenses  in 
rebuilding,  the  legislature  deemed  it  proper  to  provide,  in  its 
behalf,  that  the  ferry  should  not  be  kept  up  afterwards,  except 
when  the  bridge  became  impassable. 

The  words  were,  that, "  after  the  company  shall  have  repaired 
the  bridge,  &c.,  the  ferries  by  law  established  between  the 
towns  of  Hartford  and  East  Hartford  shall  be  discontinued, 
and  said  towns  shall  never  thereafter  be  permitted  to  transport 
passengers  across  said  river,"  Sec. 

This  bridge  corporation,  being  the  present  defendant  in  er- 
ror, pro:^eded  therefore  to  rebuUd  and  keep  up  their  bridge  in 
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a  more  costly  manner,  and  beneficiaUy  and  safely  to  the  com- 
monity.  They  were  a  private,  pecuniary  body,  and  were  aided 
mach  by  the  suspension  or  discontinuance  of  the  ferry  in  their 
additional  charter. 

The  legislature,  in  making  the  discontinuance,  did  only  what 
it  sopposed  was  adysintageous  to  the  public,  by  securing  a  bet- 
ter, quicker,  and  surer  method  of  passing  the  river  on  the  bridge ; 
and  it  thus  appears  to  have  violated  no  condition  or  terms  of 
any  contract  or  qtuisi  contract,  if  it  had  made  any  with  the 
plaintiff    11  Peters,  542. 

On  the  contrary,  as  before  suggested,  the  legislature  merely 
acted  within  its  reserved  rights,  and  only  passed  a  new  law  on 
a  public  subject,  and  affecting  only  a  public  body.  But  beside 
the  implied  powers  continuing  in  the  legislature,  as  heretofore 
explained,  and  which  warrant  all  it  did  in  1818,  and  the  exer- 
dse  of  which  cannot  be  regarded  as  impairing  any  contract, 
we.  have  seen  that  there  was  an  express  provision  in  the  grant 
tp  East  Hartford,  limiting  the  half  of  the  ferry  transferred  to  it 
^  during  the  pleasure  of  the  Assemblv." 

The  legislative  pleasure  expressed  in  1818,  that  the  ferry 
should  cease,  came  then  directiy  within  this  condition ;  and 
the  permission  to  exercise  that  pleasure  in  this  way  was  not 
only  acquiesced  i/i  from  1818  to  1836,  but  was  treated  as  the 
deliberate  understanding  on  both  sides  from  1783  to  1836. 

The  statute-books  of  Connecticut  are  full  of  acts  regulating 
ferries,  including  this,  and  modifying  their  tolls  from  1783 
downwards,  and  in  many  instances  imposing  new  and  onerous 
duties.     See  1  Stat,  of  Conn.  314  to  327. 

And  to  show  how  closely  the  power  of  the  legislature  was 
exercised  to  regulate  this  matter,  without  being  regarded  as 
impairing  in  that  way  any  contract  or  obligation,  it  appears 
that  when  Hartford  Was  incorporated  into  a  city,  about  1820 
(Rev.  Stat  110),  it  was  expressly  provided:  *' But  said  city 
shall  have  no  power  to  regulate  or  affect  the  fisheries  in,  or  the 
ferry  upon,  said  river"  (Connecticut). 

Well,  too,  might  East  Hartford,  in  1783,  be  not  unwilling  to 
take  her  charter  and  half  the  ferry,  subject  to  this  suspension ; 
as  her  own  existence  at  all,  then  and  thereafter,  depended  on 
legislative  pleasure ;  and  as  all  the  property  or  privileges  of  the 
old  town  would  remain  with  the  old  one,  when  a  new  was 
carved  out  of  it,  unless  otherwise  expressly  provided.  4  Mass. 
384 ;  2  N.  Hamp.  20. 

Our  inquiries  would  terminate  here,  as  this  legislation,  in 
1818,  is  the  supposed  violation  of  a  contract  that  was  chiefly 
relied  on  below,  had  there  not  been  several  other  acts  of  legis- 
lation as  to  this  ferry  in  1836, 1841,  and  1842,  ^orne  of  which 
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are  claimed  to  have  impaired  contracts  made  with  the  plain- 
tifT,  either  then  or  in  17^. 

But  the  act  of- 1836,  about  which  much  has  been  said  in  the 
arfi;uraent  here,  and  much  was  very  properly  urged  in  the  court 
below,  simply  repealed  that  part  of  the  act  of  1818  discontinu- 
ing the  ferry.  It  thus  affected  the  bridge  company  deeply 
and  injuriously,  but  did  not  impair  any  supposed  contract  with 
East  Hartford,  was  not  hostile  to  its  rights,  and  is  not,  therefore, 
complained  of  by  that  town,  nor  open  to  be  considered  as  a 
ground  for  revising  the  judgment  below  under  this  writ  of 
error. 

On  this  see  Satterlee  v.  Matthewson,  2  Peters,  413 ;  Jackson 
V.  Lamphire,  3  Peters,  289 ;  7  Peters,  243 ;  11  Peters,  640  ; 
Strader  v.  Graham,  antey  82. 

The  State  court,  however,  pronounced  it  unconstitutional, 
and  had  jurisdiction  to  do  it,  and  if  they  had  not  arrived  at 
such  a  result,  they  could  not  have  sustained  some  of  their 
other  conclusions. 

This  decision  of  theirs  being  founded  on  their  own  constitu- 
tion and  statutes,  must  be  respected  by  us,  and  in  this  inquiry 
must  be  considered  primd  facie  final.  Luther  t;.  Borden,  7 
Howard,  1,  and  cases  there  collected. 

We  shall,  therefore,  not  revise  the  legal  correctness  of  that 
decision,  but  refer  only  to  a  few  of  the  facts  connected  with 
the  repeal  of  1836,  ancl  with  the  decision  on  it  below,  so  far  as 
is  necessary  to  explain  .the  legislation  subsequent  to  it,  and 
which  is  yet  to  be  examined. 

The  legislature  does  not  appear  to  have  proceeded  at  that 
time  on  any  allegation  of  wrong  or  neglect  on  the  part  of  the 
bridffe  company;  nor  did  .they  make  any  compensation  to 
the  Tatter  for  thus  taking  from  it  the  benefits  of  a  discontinu- 
ance of  the  ferry,  and  attenipting  to  revive  half  the  privileges 
again  in  East  Hartford.  The  State  court  appears  to  have 
considered  such  a  repeal,  under  all  the  circumstances,  as  con- 
trary at  least  to  the  vested  rights  of  the  bridge  company,  and 
to  certain  provisions  in  the  State  constitution.  See,  also. 
The  Enfield  Bridge  v.  The  Ifartford  and  New  Haven  Rail- 
road Co.,  17  Conn.  464. 

But,  without  going  farther  into  the  history  of  this  proceed- 
ing in  1836,  and  tlie  decision  on  it  by  the  State  court,  it  is 
manifest  that  the  dissatisfaction  and  complaints  growing  out 
of  it,  or  some  other  important  reason,  induced  the  legislature 
in  1841  to  repeal  the  repealing  act  of  1836,  and  thus  to  leave 
the  bridge  company  once  more  in  the  full  enjoyment  of  its 
former  privileges  after  the  ferry  had  been  discontinued  in 
1818. 
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To  this  conduct  of  the  legislature  the  plaintiff  in  error  ob- 
jected, and  under  this  writ  asks  our  decitsion,  whether  it  does 
not  impair  contracts  which  had  before  been  made  with  it 
by  the  legislature.  In  reply,  it  need  only  be  stated  that  we 
think  it  does  not,  and  this  for  the  reasons  already  assigned 
why  it  was  competent  for  the  legislature  to  pass  the  discon- 
tinuing part  of  the  act  of  1818,  if  it  thought  proper,  and  in 
this  did  not  violate  the  Ck)nstitution  of  the  United  States,  as 
to  contracts. 

But  matters  were  not  permitted  tojremain  long  in  this  posi- 
tion. In  1842  the  legislature  proceeded  to  repeal  the  act  of 
1841,  and  thus  sought  virtually  to  restore  the  ferry  to  Hartford 
and  East  Hartford,  as  it  stood  before  1818.  It  appears  to 
have  done  this  on  the  complaint  of  East  Hartford,  that  half 
of  the  ferry  had  been  taken  away  from  her  without  making 
^  any  compensation." 

It  is  unnecessary,  in  relation  to  th  s  last  repeal,  to  say  more 
than  that,  like  the  repeal  of  1836,  and  for  like  reasons,  the 
State  court  pronounced  it  void;  and,  on  the  ground  before 
explained,  we  are  not  called  on  by  this  writ  to  reconsider  or 
reverse  that  decision. 

It  follows,  then,  finally,  that  East  Hartford,  in  proceeding  to 
exercise  the  ferry  privilege  again  since  1842,  and  to  the  special 
injury  of  the  bridge  company,  has  done  it  without  legal  au- 
tb  >rity,  and  should  there/ore  be  restrained  by  injunction  from 
exercising  it  longer. 

The  judgment  below  must  be  affirmed. 

Ot(Ut, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  Errors  within  and  for  the 
State  6i  Connecticut,  and  was  argued  by  counsel ;  on  consid- 
eration whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Supreme  Court  of 
[Errors  in  this  cause  be,  and  the  same  is  hereby,  afErmed,  with 
costs. 
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The  Town  op  East  Hartford,  Plaintiff  in  error,  v.  The  Hart- 
ford Bridge  Comfant. 

The  decision  in  the  preceding  case,  between  the  same  parties,  affiimed. 

In  error  to  the  Bapreme  Court  of  Errors  for  the  State  of 
Connecticnt. 

The  facts  in  this  case  are  the  same  as  in  the  preceding.  It 
was  argued  by  the  same  counsel  and  at  the  same  time. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  case  has  been  settled  by  the  opinion  just  delivered  in 
the  writ  of  error  on  the  bill  in  chancery. 

This  action  was  at  law,  for  damages  caused  by  the  town  of 
East  Hartford  in  continuing  to  use  the  ferry  to  the  injurv  of 
the  bridge  company,  after  it  had  been  twice  discontinued  by 
the  legislature.  Having  no  le^al  right  to  do  this,  as  has  beejp 
already  decided,  East  Hartford  is  liable  for  those  damages  on 
the  ground  explained  in  the  other  case,  and  the  judgment  be* 
low  must  therefore  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec» 
ord  from  the  Supreme  Court  of  Errors  within  an4  for  the  State 
of  Connecticut,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,, 
that  the  judgment  of  the  said  Supreme  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs  and  damages 
at  the  rate  of  six  per  centum  per  annum. 


Jo$i  Argots  Yillalobos,  Marie  Rose,  and  Francois  Felix,  Mar* 

QUIS  DE  FOUOSRES,  APPELLANTS,  V.  ThE  UnITED  StATES. 

In  October,  1817,  Ccppinger,  the  QoTernor  of  Florida,  issued  a  mnt  giring  the 
grantee  pcrmi??ftion  to  ^  build  a  water  saw-mill  on  the  creek,  of  the  River  St.  John's 
named  Trout  Creek,  and  also  to  make  ose  of  the  pine-trees  which  aft  comprehend- 
ed'in  a  square  of  five  miles,  which  is  granted  to  him,"  &c 

The  depntj  surveyor  surveyed  IC,000  acres  of  land  <d  three  diffirrent  tracts,  the 
nearest  of  which  to  Trout  Crock  was  thirty  miles  off}  and  this  chaiiga  of  location 
.  nevci  received  the  sanction  of  the  Governor. 

The  decisions  of  this  coart  hare  uniformly  been,  that  Uie  snnrey  mnst  be  in  reason- 
able conformity  to  the  grant,  whereas  the  one  in  question  is  not. 

The  surveyor-general  had  no  aathority  to  cliangc  the  location  of  the  grant,  and  split 
up  the  survcvs,  as  there  was  no  authority  iti  the  grant  to  go  elsewhere  in  caso- 
there  should  be  a  deficiency  of  vacant  Und  at  the  place  indicated  by  the  grant. 

The  lands  on  Trout  Creek  were  poor,  and  those  which  were  purveyed  were  of  the 
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besfe  quAliij.    The  sarreyB,  therefore,  hare  neither  merit  in  &cty  nor  the  sanction 
of  Utw  to  aphold  them. 

Thi8  was  an  appeal  from  the  Superior  Coart  of  East 
Florida.  It  was  argued  at  the  December  term,  1847,  and  dis- 
missed for  want  of  jurisdiction,  and  is  reported  in  6  Howard, 
81.  It  was  afterwards  reinstated  on  the  docket  of  this  court 
by  act  of  Congress,  approved  20th  July,  1848. 

The  appellants,  who  were  the  petitioners^  in  the  court  below, 
on  the  2Sth  day  of  May,  1829,  filed  their  petition  in  the  Superior 
Court  for  the  Eastern  District  of  Florida,  wider  the  act  of  Con- 
gress dated  the  28th  of  May,  1828,  which  mve  authority  to  that 
court  to  adjudicate  claims  to  land  embraced  by  the  treaty  of  the 
22d  of  February,  1819,  between  the  United  States  and  Spain. 

The  petition  set  forth,  that,  on  the  29th  day  of  October,  1817, 
a  grant  for  16,000  acres  of  land  was  made  by  the  Spanish 
Governor,  Coppinger,to  Jos6  Argote  Yillalobos,  for  the  purpose 
of  erecting  thereon  a  water  saw-mill ;  that  the  location  thereof 
was  to  be  on  Trout  Creek,  in  the  Province  of  East  Florida ;  but 
not  being  able  to  find  an  eligible  situation  for  said  mill  and  a 
sufficient  quantiW  of  land  unwanted  on  Trout  Creek,  the  Sur- 
veyor-General, George  J.  F.  Clarke,  in  virtue  of  the  power  with 
which  he  was  invested  by  the  Spanish  government,  located 
and  surveyed  6,000  acres  of  said  grant  on^lack  Creek,  within 
the  fiame  district;  also  6,000  acres  on  Indian  Biver,  and  the  re- 
maining 4,000  acres  in  Alachua.  The  petition  further  sets  forth, 
that  one  moiety  of  the  two  tracts  of  6,000  acres  was,  on  the 
14th  day  of  March,  1821,  conveyed  to  the  Marquis  de  Fougeres, 
one  of  the  petitioners,  and  that  a  water  saw-mill  was  bmit  by 
the  petitioneiiB  on  the  tract  located  on  Black  Creek ;  that  the 
said  claim  for  the  two  tracts  of  land  was  presented  to  the 
Board  of  Land  Commissioners  for  East  Florida,  who  reported 
unfavorably  to  the  petitioners,  x>n  the  12th  of  December,  1827, 
though  not  on  the  ground  that  said  grant  was  either  ante-dated 
or  forged. 

The  attorney  for  the  United  States,  without  admitting  any 
of  the  facts  stated  in  the  petition,  and  calling  for  proof  thereof, 
averred  in  his  answer  to  the  petition,  that,  if  any  such  grant  had 
been  made  by  the  Spanish  authorities  during  the  administra- 
tion of  Governor  Coppinger,  it  was  made  contrary  to  the  laws, 
ordinances,  and  royal  regulations  of  the  government  of  Spain, 
then  in  force  in  said  Province  of  East  Florida,  and  that  it  was 
never  approved  by  the  king  of  Spain.  That  no  power  was 
ever  conferred  on  said  Governor  Coppinger  to  make  grants  of 
the  magnitude  and  description  of  the  one  set  forth  in  the  pe- 
tition. That,  if  said  grant  were  otherwise  valid,- it  gave  no  right 
to  locate  on  other  lands  than  those  at  Tiont  Creek.     That  the 
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tract  on  Indian  River  was  more  than  one  hnndi^ed  miles  dis- 
tant from  Black  Creek,  where  the  mill,  if  built  at  all,  was  erect- 
ed ;  and  that  neither  of  said  tracts  was  vacant  land,  but  they 
were  in  possession  of  the  Seminole  Indians.  That  at  the  time 
of  the  alleged  grant  ViUalobos  was  a  Spaniard,  and  under  the 
laws  of  Spain  could  not  locate  said  lands  in  prejudice  of  the 
rightS'  of  the  Indians.  That  said  grant,  if  made  at  all,  was 
made  since  the  24th  day  of  January.  1818,  and  is  void  by  the 
eighth  article  of  the  treaty.  That  the  sale  to  the  Marquis  de 
Fougeres  was  void,  and  that  the  petitioners  have  forfeited  all 
right  to  said  land,  if  any  they  had,  by  failure  to  improve  and 
cultivate,  or  perform  the  conditions  of  said  grant. 

There  was  subsequently  an  amended  answer,  setting  forth 
certain  reports  made  by  the  <<  Seaor  Audi^r  of  War,"  relative 
to  grants  and  concessions  of  land  made  upon  condition  of  the 
establishment  of  factories,  saw-mills,  &c.,  which  had  not  been 
complied  with,  and  recommending  the  term  of  six  months  from 
that  date  as  the  time  limited  for  the  performance  of  such  con- 
dition ;  and  that  grants  upon  condition  unperformed  after  that 
time  should  be  null  and  void.  Which  report  was  averred  to 
have  been  confirmed  by  Governor  Coppinger.  And  it  was 
averred  that  the  petitioners  had  not  brought  themselves  within 
such  Umit, 

There  was  a  fi;enersd  replication. 

The  memorial  and  decree  were  as  follows :  -^ 

MemoriaL 

^  SeSor  Governor : — -Don  Jos^  Argote  Villalobos,  with  great 
respect,  presents  himself  to  your  Excellencv,  and  says,  that  he 
has  fixed  his  intentions  to  establish  a  mill  for  sawing  timber 
on  a  creek  of  the  River  St  John's,  named  Trout  Creek,  which 
affords  a  site  fit  for  the  purpose ;  and  as  such  an  undertaking 
promises  great  advantages  to  the  rOyal  revenue  in  the  exporta- 
tion of  this  product  of  the  Province,  and  also  the  supply  of  the 
timber  necessary  for  the  inhabitants,  he  supplicates  your  Ex- 
cellency to  be  pleased  to  grant  him  yo  ir  superior  permission 
that  he  may  accomplish  the  said  null,  with  a  corresponding 
right  to  five  square  miles  of  land,  or  an  equivalent  for  a  com- 
petent supply  of  timber,  a  favor  which  he  hopes  to  obtain  firom 
the  goodness  of  your  Excellency. 

''Jose  Aboote  Villalobos* 

*'River  St.  Manjsy  27th  October,  1817." 

Decree. 

"&.  Augustine  of  Flondfl,  29/A  October,  1817. 
"Taking  into  consideration  the  benefit  and  utility  which 
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would  result  to  the  Province  in  its  improyement,  if  what  Don 
Jos6  Argote  Villalobos  proposes  should  be  accomplished,  it  is 
granted  to  hiro,  without  prejudice  to  a  third  person,  that  he 
may  build  a  water  saw-mill  on  the  creek  of  the  River  St  John's, 
named  Trout  CreeJc ;  and  also  to  make  use  of  the  pine-trees 
which  are  comprehended  in  a  square  of  five  miles,  which  is 
granted  to  him,  which  advantage  he  shall  enjoy  for  the  said 
water  saw-mill  without  any  other  person  having  the  right  to 
diminish  it  in  any  respect.  And  tor  his  security,  let  the  cor- 
responding certificate  be  despatched  to  him  firom  the  secretary's 
office. 

COPPIXOER." 

*<Don  Thomas  De  A^uilar,  Sub-Lieutenant  of  Infantry,  and 
Secretary  of  tnb  Government  for  his  Majesty. 
"  I  certify  that  the  foregoing  copy  is  faithfully  taken  from  the 
original,  which  exists  in  the  secretary's  office  in  my  charge,  and 
in  obedience  to  orders,  I  give  these  presents  in  St  Augustine 
of  Florida,  the  29th  of  October,  1817. 

^  Thomas  de  Aouilar." 

The  act  of  sale  by  Villalobos  to  the  Marquis  de  Fougeres 
was  as  follows :  — 

Protocol 

<*  In  the  city  of  St  Augustine  of  Florida,  on  the  12th  of 
May,  1821,  I,  the  subscribe  notary  of  the  government,  in  vir- 
tue of  the  disposition  made  by  his  Excellency,  Don  Jos^  Cop- 
pinker,  colonel  of  the  national  armies,  military  governor,  and 
civU  authority  of  this  place,  and  of  the  province  thereof,  by  a 
decree  of  the  10th  instant,  issued  at  the  instance  presented  by 
Marqais  de  Fougeres,  consul  of  his  most  Christian  Majesty  in 
Charleston,  and  resident  of  this  place,  do  proceed  to  register, 
in  continuation  of  said  instance,  the  document  annexed  to  it, 
and  it  is  a  contract  entered  into  under  date  of  the  15th  of 
March  last,  between  the  said  Marquis  and  Don  Jos£  Argote 
Villalobos,  relating  to  the  sale  and  transfer,  which  the  second 
part  has  made  in  favor  of  the  first  part,  of  one  moiety  of  a 
tract  of  land,  comprehending  six  thousand  acres  on  the  Indian 
River,  and  another  moiety  of  another  tract  of  equal  extent,  in 
the  place  called  Black  Creek,  which  tracts  are  part  of  a  square 
of  five  miles,  which  this  government  granted  to  the  said  Villa- 
lobos on  the  29th  of  October,  1817;  the  said  document  con- 
taining divers  articles  of  agreement  between  botb  parties. 

"  In  testimonv  thereof,  and  of  the  said  contract  been  regis- 
tered, translated  in  the  Spanish  language  by  Don  Bernardo 
Sequi,  appointed  by  the  tribunal  for  the  purpose,  in  the  pres- 
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ence  of  Don  Pedro  Miranda,  Don  Francisco  Jo86  Fatio,  and 
Don  Domingo  Reyes,  witnesses. 

^  Juan  db  Entraloo, 

Noio/ify  of  the  OovemmetU. 

Translation. 

^*  South  Carolina : 

^  Be  it  known  by  these  presents,  that  we,  Jos^  Argote  Villa* 
lobos  on  one  part^  and  Marie  Rose,  Francois  Felix,  Marquis  de 
Fougeres  on  the  other  part,  have  entered  into  the  following 
agreement :  Whereas,  the  said  Josi  possesses  two  tracts  of 
land  in  East  Florida,  which  tracts  are  part  of  a  grant  ot  a 
square  of  five  miles,  comprehending  sixteen  thousand  acres, 
granted  to  him,  the  said  Jos^,  by  the  Spanish  government,  on 
the  29th  of  October,  1817,  as  it  is  registered  at  large  in  the 
office  of  said  government  in  the  said  Cast  Florida,  the  condi- 
tion of  the  grant  being  that  the  said  Jos^  shall  erect,  or  cause 
to  be  erected,  on  the  tract,  a  water  saw-mill ;  and  whereas  a 
parcel  of  said  grant,  comprehending  six  thousand  acres,  is 
situated  on  Indian  River,  in  the  said  East  Florida,  and  another 
parcel,  also  containing  six  thousand  acres,  is  situated  on  Black 
Creek,  the  said  Job6  has  agreed  to  transfer  one  half,  or  an  equal 
part  of  each  of  the  two  parcels  aforesaid,  to  the  said  Marquis 
de  Fougeres,  his  heirs  and  assigns,  under  the  terms  and  con- 
ditions which  shall  be  expressed  in  continuation. 

<<  Now  this  contract  witnesseth,  that  the  said  Jos6,  in  virtue  of 
the  conditions  and  motives  which  will  be  mentioned,  sells  and 
transfers  to  the  said  Marquis,  his  heirs  and  assigns,  one  half 
of  the  six  thousand  acres  situated  on  Indian  River,  which  half 
will  be  settled  and  indicated  by  a  line  drawn  from  the!  point 
on  said  river  which  divides  the  tract  into  two  parts,  running 

Sarallel  with  the  boundaries  which  divide  it  from  the  lands  ot 
uan  IL  Mcintosh,  and  terminating  at  the  extremity  of  the 
pine  land  corresponding  to  the  said  tract,  as  it  is  shown  more 
at  large  in  the  plot  thereof  hereunto  annexed,  which  parallel 
line  will  divide  the  said  tract  into  two  equal  parts,  and  that  part 
shall  belong  to  the  said  Marquis  which  is  bounded  by  the  lands 
of  the  said  Mcintosh ;  and  if  at  any  time  the  Marquis  would 
wish,  within  two  years  from  this  date,  to  sell  his  share  of  the 
said  tract,  he  shall  give  previous  notice  thereof  to  the  said 
Jos6,  his  agent  or  atcorney,  who,  or  any  of  them,  shall  be 
entitled  to  the  preference  in  regard  to  the  mentioned  share,  on 
paying  the  same  price  which  might  be  offered  by  any  other 
person,  if  it  were  their  wish  to  purchase ;  and  in  the  same 
case  will  be  placed  Jos^  with  respect  to  the  Marquis,  his  agent 
or  attorney,  if  the  said  Jos^  should  think  proper  to  dispose  of 
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his  moiety.  At  the  same  time,  the  said  Jose  agrees  to  sell  and 
transfer  to  the  said  Marquis,  his  heirs  and  assigns,  one  half,  or 
an  equal  part,  of  six  thousand  acres  of  land  mentioned  above, 
situated  on  Black  Creek  in  the  ssud  East  Florida,  which  tract 
will  be  divided  bj  the  contracting  parties  themselves,  and  the 
division  will  not  be  made  until  the  construction  of  a  water 
saw-mill  be  made  and  erected  on  the  said  place ;  and  neither 
of  the  said  contracting  parties,  without  their  mutual  consent, 
will  have  the  faculty  to  sell,  alienate,  or  in  any  manner  dispose 
of  any  part  of  the  said  tract,  until  after  the  division  takes 
plaice.  It  is  likewise  agreed,  that  the  parties  will  give  to  each 
other  notice  of  their  intention  to  sell ;  esich  of  them  having  in 
themselves,  or  in  their  attorneys,  the  same  right  and  privUege 
which  has  been  specified  in  regard  to  the  Indian  River  tract. 
And  the  said  Marquis,  in  consideration  of  the  said  sale  and 
transfer  made  by  said  Jose,  obligates  himself  to  construct  and 
erect,  at  his  own  charge  and  expense,  on  the  said  Black  Creek, 
all  its  necessary  machinery,  dams  and  houses,  which  ought  to 
be  built  in  such  a  manner  that  the  conditions  of  the  grant  be 
fulfilled ;  and  for  the  intent  and  purpose  of  this  agreement,  the 
works  for  the  said  mill  shall  have  to  be  commencied  on  or 
before  the  20th  day  of  next  April,  the  Marquis  supplying 
all  the  means  and  funds  necessary  to  obtain  its  perfection,  in 
CNrder  that  it  may  be  in  operation  and  in  activity  as  soon  as 
possible.  The  mill  being  completely  finished  will  be  consid- 
ered as  the  common  property  ol  both  parties  in  an  equal  share ; . 
consequently  they  shall  be  equally  subject  to  all  the  expenses, 
repairs,  and  management  which  may  take  place,  and  they  will 
equally  participate  in  the  profits. 

<^  And  the  said  Marquis  also  obligates  himself  ^to  pay  to  the 
said  Jos^  the  sum  of  one  dollar,  bemre  the  execution  and  de- 
livery of  this  instrument,  and  he  obligates  himself  also,  that  in 
case  he  should  fail  in  any  manner  to  fulfil  the  conditions  of 
this  agreement,  to  pay,  himself,  or  through  his.  assigns  or  at- 
torney, by  way  of  penalty,  to  the  said  Jos£,  his  heirs  and 
assigns,  the  sum  of  one  thousand  dollars,  recoverable  before 
any  tribunal ;  it  being  understood,  nevertheless,  that  the  said 
Marquis  will  be  in  no  wise  responsible,  in  case  of  prohibitions 
or  impediments  preventing  bim  to  fulfil  his  said  engagements, 
if  said  prohibitions  or  impediments  proceed  from  the  Indians 
of  that  territory,  or  from  the  Spanish  or  American  laws  or 
governments,  or  if  impeded  by  any  other  cause  not  originat- 
ing in  himself;  but  in  case  the  said  work  be  not  carried  into 
efiect,  for  default  or  negligence  of  the  said  Marquis,  or  in  case 
of  his  demise  before  the  said  mill  is  commenced,  then  said 
Jose,  or  his  assigns,  will  no  longer  be  subjected  to  this  transfer 
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or  agreement,  which  will  remain  null  and  void.  And  the  said 
Jo86  likewise  obligates  himself,  his  heirs,  executors,  and  assigns, 
at  any  time,  that  is  to  say,  after  the  constraction  of  the  said  mill 
in  the  terms  and  manner  specified,  to  execute  or  cause  to  be 
executed,  in  favor  of  the  Marquis,  his  heirs  and  assigns,  the 
corresponding  title  and  transfer  of  the  two  mentioned  parcels 
of  land,  in  conformity  to  the  'present  or  future  laws  and  regu- 
lations of  the  Territory  of  Florida. 

"In  testimony  whereof,  the  two  mentioned  parties  respec- 
tively sign  and  seal  the  present,  this  day,  the  15th  of  March  of 
the  year  of  our  Lord  1821. 


"Jos£  Aroote  Villalobqs. 
Marquis  de  Fougeres. 
"  Witness :— Boudoin. 

Thomas  Leagbr.'^ 


seal. 

SEAL. 


PeiUion, 

"His  Excellency  the  Governor:  —  I,  the  Marquis  de  Fou- 
geres, consul  of  his  most  Christian  Majesty  in  Charleston,  with 
due  respect,  state  to  your  Excellency,  that,  for  the  purposes 
and  effects  which  may  be  convenient  to  me,  I  have  to  solicit 
from  the  justice  of  your  Excellency,  that  you  may  be  pleased 
to  order  the  protocol  of  the  English  document  annexed,  and 
the  translation  thereof,  which  document  is  an  agreement  which 
I  have  entered  into  with  Don  Josd  Argote  Yiilalobos,  under 
date  of  the  15th  of  March  last  past,  relative  to  the ,  sale  and 
transfer,  which  he  has  executed  to  me,  of  one  half  of  a  parcel 
of  land,  containing  six  thousand  acres  of  land  situated  on 
Indian  River,  and  another  half  of  another  parcel  of  the  same 
extent  on  Black  Creek ;  which  parcels  are  part  of  a  square  of 
five  miles,  which  was  granted  by  this  government  fo  the  said 
ViUalobos,  on  the  29th  day  of  October,  1817.  Therefore, 
I  supplicate  your  Excellency  to  be  pleased  to  provide,  as  I 
have  at  first  solicited,  and  that  afterwards  such  certified  copies 
as  I  may  want  be  given  me,  whir\  favor  I  hope  to  receive 
from  the  justice  of  your  Excellency. 

"  St  Augustine,  on  the  10th  of  May,  1821. 

"  As  the  party  solicits. 

"  copfinger. 
Juan  de  Entralgo, 

Notary  of  the  GovemmenU 

"  In  Si  Augustine,  on  the  same  day,  m6nth,  and  year,  I  noti- 
fied the  preceding  decree  to  the  Marquis  de  Fougeres,  which 

I  certify.  ^^ 

"  Entraloo* 
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^*  It  is  conformable  to  the  originals  thereof,  which  remain  in 
the  archives  under  my  charge,  to  which  I  refer,  and  in  obe- 
dience to  superior  order,  and  at  the  request  of  the  party,  I  sign 
and  seal  the  present  certificate,  in  six  leaves  of  common  paper, 
as  stamps  are  not  used. 

"  St  Augustine  of  Florida,  on  the  14th  of  May,  1821. 

^'JUAN   DE    EntRALGO, 

Notary  of  the  OovemmerU.^ 

The  record  contained  certificates  of  survey  by  George  P. 
Clarke,  accompanied  with  plat<^,  one  of  which  was  as  fol- 
lows:— 

*'  Don  George  Clarke,  Lieutenant  of  the  Militia  of  St  Au* 

gistine  of  Florida,  Captain  of  the  District  of  St  Mary's,  and 
urveyor-Greneral  of  the   Province,  by  appointment  of  the 
Government 

^  I  certify  that  I  have  measured  and  marked  the  boundaries 
for  Don  Jos6  Argote,  of  six  thousand  acres  of  land  on  the 
south  branch  of  the  creek  named  Black  Creek,  which  dis- 
charges itself  into  the  River  St  John's,  on  the  west  side,  in  part 
of  a  larger  quantity  which  was  granted  to  him  by  the  govern- 
ment for  the  construction  of  a  mill  to  saw  timber,  which  land 
agrees  in  its  local  circumstances  with  the  annexed  plat,  and 
ito  copy  kept  in  the  book  of  surveys  in  my  charge.  District 
of  St  Mary's,  the  Ist  December,  1817. 

«  G.  J.  F.  Clarke.'* 

The  others  were  of  the  same  tenor. 

There  was  evidence  that  a  saw-mill  was  built  by  Fougeres 
on  Black  Creek  in  1822  or  1823,  and  Clarke,  the  surveyor,  tes- 
tified that  he  had  always  acted  upon  the  rule,  when  requested, 
of  changing  the  location  of  grants,  and  that  it  was  the  prac- 
tice of  his  predecessor. 

There  was  a  large  mass  of  documents  in  the  record,  consist- 
ing of  grants,  decrees,  certificates  of  surveys  relating  to  other 
land  and  other  persons  than  those  concerned  in  this  case,  and 
which  were  introduced  for  the  purpose  of  showing  the  prac- 
tice of  departing  from  the  cM*  of  the  concesision  in  certain 
cases.  There  was  evidence  that  the  land  on  Trout  Creek  was 
poor,  whilst  the  tracts  surveyed  in  lieu  thereof  were  of  the  best 
quality.  It  was  in  proof  that  Blac!'  Creek  was  some  thirty 
miles  from  Trout  Creek,  and  Indian  Creek  about  one  hundred 
miles  from  Black  Creek,  and  still  further  from  Trout  Creek, 
and  the  survey  in  Alachua  still  more  remote. 

The  court  decreed  that  the  claim  of  the  petitioners  was  not 
valid,  and  that  it  be  rejected,  from  which  decree  this  appeal 
was  taken. 
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The  caus«\  was  argaed  by  Mr.  Yulee  and  Mr.  Berrien^  for 
the  appellants,  and  by  Mr.  Crittenden^  Attorney-General,  for 
the  appellees. 

Mr.  Yulee,  for  appellants. 

This  was  not  strictly  what  is  known  as  a  mill-grant,  but 
was  absolute  and  without  condition.  In  all  cases  of  mill- 
erants,  strictly  so  called,  there  was  an  express  and  distinct  con- 
dition,  without  a  compliance  with  which  the  grant  was  to  be 
void.  Such  was  the  csise  of  Percheman,  and  also  of  Sibbald. 
It  will  be  found  in  all  cases  that  have  come  before  the  court, 
that  an  express  condition  was  contained  in  the  grant  itself.  In 
this  case  it  was  not  so.  The  grant  in  this  case  is  equally  strong 
with  that  in  the  case  of  Arredondo.  The  words  are  simple, 
"  I  grant,"  "  concedoP  U.  States  v.  Richard,  8  Pet.  470 ;  U. 
States  V.  Kingsley,  12  Pet  476 ;  U.  States  v.  Drummond,  13 
Pet.  84 ;  U.  States  v.  Burgevin,  13  Pet  86 ;  U.  States  v.  Brew- 
ard,  16  Pet  143 ;  U.  States  v.  Low,  16  Pet  162 ;  U.  States 
V.  Sibbald,  10  Pet.  313 ;  U.  States  v.  Seton,  10  Pet  309. 

There  being  no  condition  in  the  grant  itself,  the  only  other 
condition  that  can  be  made  is  that  created  by  some  law  or 
ordinance  of  Spain.  But  this  court  has  decided  that  no  con- 
dition can  be  implied,  in  the  case  of  the  United  States  v.  Han- 
son, 16  Pet  199.  The  Governor  had  absolute  power  to  make 
grants  in  absolute  terms,  and  so  this  court  has  held. 

But  if  there  is  any  condition  to  be  implied,  it  must  be  sub- 
sequent and  not  precedent,  as  in  the  case  of  Arredondo.  The 
grant  was  of  a  present  title,  and  could  only  be  defeated  by 
proceedings  instituted  for  that  purpose,  if  it  was  a  condition 
subsequent 

In  the  Arredondo  case,  the  court  announced  its  intention  to 
treat  liberally  all  the  rights  protected  by  the  eighth  article  of 
the  treaty  with  Spain.  Now  the  court  will  construe  more 
strictly  a  grant  with  condition  as  against  the  United  States, 
and  more  liberally  as  respects  the  grantor,  because  the  condi- 
tion tends  to  defeat  an  estate  already  vested  and  in  use. 

The  eighth  article  of  the  treaty  refers  to  those  grants  as 
annulled  which  had  a  condition  limited  in  its  terms  within  a 
certain  time  in  which  it  was  to  be  performed. 

But  in  this  case  a  mill  was  built,  and  therefore  it  is  imma- 
terial whether  there  was  a  condition  preced(^nt  or  subsequent 
Sibbald's  aiid  Kingsley's  cases.  It  is  said  that  the  mill  was 
not  built  on  the  spot  required  by  the  grant  In  reply  it  may 
be  said,  that  the  grant  did  not  require  any  mill  to  be  built,  but 
that  was  regulated  in  a  separate  clause.  But  the  site  of  the 
^ill,  as  laid  down  in  the  grant,  was  occupied,  and  therefore  it 
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was  built  on  Trout  Creek.  It  was,  however,  a  comidiance 
with  the  policy  of  Spain  that  the  mill  should  be  built  any- 
where. Although  a  legal  compliance  with  the  condition  could 
not  be  performed,  a  compliance  cy  pres  is  sufficient  Sibbald's 
case ;  U.  States  v.  Arredfondo,  6  Pet  691. 

The  rule  of  the  common  law  is  not  the  same  as  the  rule  of 
the  civil  law  in  the  construction  of  grants.  Under  the  civil 
laW|  they  are  construed  liberally  rather  than  strictly.  Domat, 
page  13,  introductory  chapter ;  also,  pace  39,  section  12. 

As  to  surveys.  The  grant  is  assumed  to  be  at  Trout  Creek, 
and  the  survey  was  not  This  case  is  parallel  to  that  of  Sib- 
bald.  The  petition  in  this  case  is  for  five  miles  square  of  land, 
or  an  equivalent  (should  be  Us  equivalent ;  see  eqaivalenie). 

In  Sibbald's  case  the  petition  is  for  a  square  of  five  miles,  or 
its  equivalent  The  grajit  was  for  the  land,  without  any  refer- 
ence to  the  equivalent  And  the  court  say,  ^  The  treaty  grant 
conferred  lands  to  those  in  possession  of  them,  and  of  course 
the  confirmation  refers  to  lands  of  which  they  were  then  in 
possession." 

The  practice  was  to  hange  the  location  of  grants  when 
necessary,  and  such  changes  were  always  recognized  by  the 
Spanish  governors,  provided  the  quantity  were  conformed  to.* 
This  is  the  testimony  of  the  Surveyor-OeneraL 

(Mr.  Yiilee  referred  to  several  instances  in  which  changes  of 
location  were  confirmed.) 

This,  according  to  the  rule  laid  down  by  the  court  in  the 
Arredondo  case,  is  a  legislative  ratification  of  the  principles  on 
which  the  reports  were  founded. 

At  any  rate,  it  is  a  custom.  It  is  not  undef  the  Spanish,  as 
in  the  common  law,  that  universal  usage  is  required.  Ten 
years  are  enough.    White,  p.  360. 

It  is  to  be  presumed  that  the  Surveyor-Oeneral  did  not  ex- 
ceed his  powers. 

There  was  not  vacant  land  enough  at  Trout  Creek  for  the 
location  of  the  five  miles  square,  m  Sibbald's  case,  the  loca- 
tion was  to  be  made  at  Little  Trout  Creek,  and  the  court 
sanctioned  the  change  of  location. 

The  brief  of  the  Attorney-General  imputes  fraud. 

The  survey  was  made  before  1818,  before  any  negotiations 
were  opened  for  the  transfer  of  the  country. 

Again,  the  party  immediately  proceeded  to  build  the  mill, 
which  they  would  not  have  hazarded  if  there  had  been  fraud 
in  the  grant 

Again,  it  is  presumed  that  the  Governor  acted  in  good 
faith.  Yet  the  parties  went  boldly  to  him  to  state  all  thact  had 
been  done. 

Also,  the  continued  practice  shows  there  was  no  fraud. 
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Mr.  OrUtendeny  contra. 

The  grant  shall  always  suppose  defined  the  thing  granted. 
Now  in  this  case  the  grant  is  for  five  miles  square  on  Trout 
Creek.  But  it  is  att^pted  to  get  rid  of  the  precision  of  this 
grant  by  referring  to  tht  petition*  In  Sibbald's  case  there  is  a 
reference  in  the  grant  to  the  petition,  and  it  becomes  a  part  of 
the  grant  Here  there  is  no  such  reference.  There  the  pe- 
titioner asked  for  two  and  a  half  miles  square  or  its  equivalent, 
and  the  grant  was  according  to  the  petition.  In  this  case  he 
asked  for  the  same,  but  the  grant  gives  him  the  riffht  to  five 
miles  on  Trout  Creek.  The  petitioners  have  not  so  located  it 
They  have  proved  that  this  is  veiy  poor  land,  and  they  have 
searched  about  for  other  land,  and  tiie  nearest  that  they  have 
hit  upon  is  thirty  miles  distant 

The  tide  here  is  derived  from  the  surveyor  rather  than  from 
the  (Governor.  The  instructions  to  the  surveyor  directed  him 
to  make  the  survey  according  to  the  grant  If  he  made  it  dif- 
ferentiy,  it  was  then  a  grant  from  the  surveyor.  It  is  said  that 
such  had  been  the  practice,  and  an  instance  is  cited  where  a 
survey  had  been  made  difierentiv  from  the  grant  and  afterwards 
confinned  by  the  Ck>vemor.  This  was  a  new  grant  It  proves 
nothing  more  than  the  libeiality  of  the  (Governor. 

This  survey  was  just  one  month  before  the  time  after  which 
all  these  grants  are  condemned. 

Mr.  Clarke,  the  surveyor,  being  called  as  a  witness,  stated 
that  he  did  not  make  the  survey,  nor  know  who  did. 

But  the  ground  I  rely  on  is,  that  the  surveyor  had  no  autf^or- 
ity  to  make  this  new  grant.  I  do  not  question  the  power  of 
the  prince  to  make  a  grant  of  land  surveyed  differentiy  from 
the  original  grant  But  is  any  thing  of  the  kind  shown  here? 
On  the  contrary,  the  papers  in  this  case  show  a  direction  to 
survey  a  particular  grant,  in  a  particular  place,  and  the  surveyor 
makes  it  in  another  place  and  another  manner ;  and  no  sub- 
sequent grant  of  these  surveyed  premises  is  shown.  It  rests, 
therefore,  entirely  in  the  action  ol  the  surveyor.  By  the  same 
right  that  the  surveyor  changed  the  location,  could  he  not  have 
changed  the  quantity  ? 

It  19  said  that  Spanish  law  makes  ten  years  a  custom  ;  and 
the  doctrine  of  the  other  side  is,  that  any  officer  who  should 
adopt  any  practice,  and  should  continue  it  for  ten  years,  how- 
ever great  the  malfeasance  or  misfeasance,  stiU,  if  he  can  suc- 
ceed in  continuing  it  for  ten  years,  it  stands  up  at  the  end  of  that 
time  in  all  the  purity  of  legitimacy  and  law.  But  such  is  not 
the  practice  under  the  Spanish  law.  It  must  be  done  in  good 
faith. 

Mr.  Criiienden  cited  U.  States  v.  Hanson,  16  Pet  201 ;  U. 
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States  V.  Seton,  10  Pet.  311 ;  U.  States  v.  Forbes,  15  Pet  182 ; 
U.  States  t;.  Breward,  16  Pet  146 ;  U.  States  v.  lUnsley,  12  Pet 
485,  486 ;  U.  States  v.  Mills's  Heirs,  lb.  215 ;  U.  States  t^.  Bar- 
gevin,  13  Pet  86 ;  U.  States  v.  Wiggins,  14  Pet  851 ;  U.  States 
V.  Delespine,  15  Pet  333 ;  White's  Kecopilacion,  250-258. 

Mr.  Berrien^  in  reply. 

1.  The  petition  and  decree  gave  a  valid  title  to  16,000  ac^es 
of  land,  without  reference  to  location^  It  was  inchoate  in  one 
sense,  that  petitioners  might,  on  application  to  the  Spanish 

fovernment,  if  it  had  continued,  have  obtained  a  perfect  title ; 
ut  it  gave  a  right  of  property,  protected  by  the  treaty,  and  re- 
cognized by  this  court  It  is  then  equal  to  an  absolute  title. 
Delassus  v.  U.  States,  9  Pet  117, 132.  See  the  Treaty  of  1819, 
more  express  than  that  of  1803. 

2.  The  transfer  of  a  moiety  to  Fougeres,  under  the  sanction 
of  Governor  Ck}ppinger,  vested  that  moiety  in  him,  and  was 
a  recognition  of  the  title.  This  was  conformable  to  the  usages 
of  the  Province.  Mitchel  v.  U.  States,  9  Pet  741.  The  treaty 
only  restricts  the  power  of  the  Governor  in  making  grants  after 
the  24th  of  January,  1818.  All  his  other  powers  remain  intact 
This  location  was  after  the  24th  of  January,  1818,  and  thi^ 
court  has  decided  that  he  could  not  change  a  location  after  that 
date,  because  that  would  be  to  make  a  new  grant  But  the 
Governor  could  recognize  a  transfer  of  an  already  existing 
grant  He  could  make  a  decree  allowing  a  sale,  as  in  the  case 
of  Fougeres.  He  could  decide  a  question  of  meum  and  tuum 
between  two  Spanish  subjects.  Otherwise,  the  most  serious 
injury  would  result  to  the  Marquis  de  Fougeres. 

3.  It  was  a  ^ant  of  the  land,  and  not  merely  of  the  trees 

growing  on  it     U.  States  v.  Richard,  8  Pet  470 ;  U.  States  v. 
eton,  10  Pet  309. 

4.  It  was  an  absolute,  unconditional  grant  It  is  not  in  the 
form  used  in  grants  conditioned  to  take  effect  on  the  building 
of  a  mill.  In  Bethune's  case  the  ^rant  was  '<  on  the  express 
condition,  that  he  is  to  set  up  said  machine  within  the  time 
which  I  grant  him."  And  in  Kingsley's  case, '^  but  upon  the 
express  condition  that^. until  he  builds  said  machine,  tbb  con- 
cession will  be  considered  as  not  made,  and  of  no  value  nor 
effect,  until  the  happening  of  that  event"  In  this  cese  the 
grant  is  without  condition.  It  eives  authority  to  build  a  mill, 
and  it  grants  16,000  acres  of  land,  but  does  not  require  the  mill 
to  be  built,  nor  make  the  one  dependent  on  the  other.  The 
building  of  a  mill  is  not  a  condition  precedent  or  subsequent 
The  court  cannot  annex  such  a  condition  to  the  grant  from  the 
authority  to  build  a  mill  (10  Pet  306).    The  Governor  judged 
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of  the  consideration  on  which  he  issued  his  gianti  and,  exercis- 
ing like  authority,  could  make  a  gratuitous  concession.  This 
court  has  repeatedly  said,  that  the  Governor  would  be  pre« 
sumed  to  have  acted  within  the  scope  of  his  authority  in  mak- 
ing grante. 

0.  No  specific  location  of  the  16,000  acres  was  designated. 
The  petition  asked  for  <*  the  right  to  build  a  mill,"  ^  and  a  grant 
of  five  miles  square  or  its  equivalent"  The  concession  gives 
the  right  to  build  the  mill  at  the  place. designated;  and  also 
the  use  of  the  pine-trees  in  a  square  of  five  miles,  ^  which  is 
ffranted  to  him,"  without  designating  any  particular  location. 
In  construing  the  grant,  the  court  must  give  efiect  to  the  words 
<^  or  its  equivalent"  It  was  five  miles  square  at  Trout  <>eek| 
or  its  equivalent  elsewhere.  The  authority  to  build  a  null  was 
limited  to  a  particular  place,  Trout  Creek.  But  the  grant  of 
the  16,000  acres  of  land  was  not  so  limited. 

6.  The  mill  was  built  in  sufficient  time.  There  was  no  lim* 
itetion  of  time  in  the  concession.  Governor  Coppinger  had  no 
power  to  alter  the  terms  of  the  concession  after  the  24th  of 
January,  1818.  The  right  of  the  grantee  was  protected  by  the 
treaty,  and  could  not  be  disturbed  by  the  Spanish  authorities 
aYter  that  time.  If  he  had  the  power  to  limit,  he  must  have 
had  the  correlative  power  to  enlarge,  the  time,  and  thus  iii 
efiect  to  make  a  new  grant  But  the  grant  was  absolute,  not 
on  condition  of  building  a  mill.  If  there  had  been  a  condition 
unlimited  as  to  time,  the  utmost  that  could  be  done  would  be, 
to  require  that  it  should  be  done  in  a  reasonable  time.  Th& 
treaty  must  take  effect,  either  from  the  ratification  by  both  par- 
ties in  1821,  or  from  the  exchanffe  of  flags  in  1822.  The  mill 
was  commenced  in  the  winter  of  1822.  A  treaty,  as  between 
the  contracting  parties,  operates  from  ite  date ;  but  as  res|>ecta 
individual  rights,  it  can  only  teke  effect  from  the  ratification 
by  both  parties.     U.  States  v.  Arredondo,  6  Peters,  748. 

This  court  has  disclaimed  the  power  to  enforce  a  forfeiture 
for  a  condition  broken.     U.  Stetes  v.  Sibbald,  10  Peters,  322. 

7.  If  there  was  a  change  of  location,  it  was  warranted  by 
the  Spanish  usages  and  customs,  to  which  thb  court  has  always 
given  effect  The  court  is  to  carry  into  effect  the  treaty,  and 
to  protect  property  protected  by  the  treaty,  whether  complete 
or  inchoate,  if  property  by  the  Spanish  laws  and  usages. 
What  are  the  laws  and  usages?  In  the  language  ot  this 
court  (6  Peters,  714), "  the  laws  of  an  absolute  monarchy  are  the 
will  and  pleasure  of  the  monarch,  expressed  in  any  way,"  &a. 
We  are  not  swearing  away  the  law,  as  the  Attorney-General 
supposes,  by  the  introduction  of  evidence  of  usages  and  cus- 
toms ;  but  by  showing  what  the  usages  and  customs  were,  we 
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show  "wbat  the  law  was.  This  court  has  said,  that,  in  the  ex- 
amination of  these  claims,  it  will  look  into  the  Spanish  cos- 
toms  and  nsage.  The  question  here  is.  What  was  the  usage 
of  the  Spanish  executive  officer,  in  regard  to  the  acts  of  his 
subordinates  ? 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

In  October,  1817,  Coppinger,  Governor  of  Florida,  was  ap- 
plied to  by  Villalobos  tor  leave  to  build  a  saw-mill  on  Trout 
Creek,  at  a  proper  site  for  a  mill  there  existing ;  with  a  corre- 
sponding right  to  five  miles  square  of  land,  or  an  equivalent,  for 
a  competent  supply  of  timber ;  on  which  application  the  Gov- 
ernor decreed  as  follows :  — 

^Taking  into  consideration  the  benefit  and  utilitv  which 
would  result  to  the  Province  in  its  improvement,  if  what  Don 
Jos6  Argote  Villalobos  proposes  should  be  accomplished,  it  is 
granted  to  him,  without  prejudice  to  a  third  persoT),  that  he 
may  build  a  water  saw-mill  on  the  creek  of  the  River  St 
John's,  named  Trout  Creek ;  and  also  tcrtnake  use  of  the  pine- 
trees  which  are  comprehended  in  a  square  of  five  miles,  which 
is  granted  to  him,  which  advantage  he  shall  enjoy  for  the  said 
water  saw-mill,  without  any  other  person  having  the  right  to 
diminish  it  in  any  respect  And  for  his  security,  let  the  corre- 
sponding certificate  be  despatched  to  him  from  the  secretary's 
office." 

1.  No  mill  was  built  on  Trout  Creek,  nor  any  attempt  made 
to  do  so ;  but  sixteen  thousand  acres  of  land  were  surveved  for 
Villalobos  by  some  deputy  surveyor  of  the  Surveyor-General, 
Qeorse  F.  Clarke,  and  certified  by  the  latter,  in  three  separate 
parcels ;  one  on  Black  Creek,  for  six  thousand  acres ;  one  on  In- 
dian River,  for  six  thousand  acres ;  and  the  third  in  Alachua, 
for  four  thousand  acres.  The  nearest  of  said  surveys  to  Trout 
Creek  is  about  thirty  miles  off,  and  the  farthest  is  more  than 
one  hundred  miles  distant  The  lands  as  surveyed  are  claimed 
by  Villalobos  and  the  Marquis  de  Fougeres,  to  whom  Villalo- 
bos conveyed  a  moiety  of  his  claim  in  March,  1821.  This  lat- 
ter survey  lies  within  territory  then  held  by  the  Seminole  In- 
dians. A  mill  was  built  by  the  Marquis  on  Black  Greek,  on 
the  survey  there  made  for  six  thousand  acres,  say  in  1822  and 
1823.  Whether  the  surveys  were  regularly  returned  to  the 
office  of  the  public  archives,  or  to  the  government  secretary's 
office,  does  not  appear ;  there  is  no  evidence  that  they  were  re- 
turned to  either  by  the  Surveyor-General,  the  proof  being,  that 
they  were  filed  in  the  office  of  the  public  archives  as  part  of  the 
evidences  of  claims  that  had  been  submitted  to  the- register 
and  receiver  when  acting  as  commissioners  on  Florida  claims. 


.^ 
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One  thing)  however,  is  certain^  that  the  change  of  location 
never  received  any  direct  sanction  from  the  Governor  of  the 
Spanish  province  daring  the  time  his  powers  existed  to  act  in 
the  matter.  On  this  state  of  CactSi  the  question  is,  whether  the 
Surveyor-G^neral  had  any  authority  to  make  the  chan^  and 
thereby  bind  the  Spanish  government  to  complete  the  title ;  if 
he  had  such  power,  then  the  American  government  is  equally 
bound. 

By  the  eighth  article  of  the  treaty  of  1819  it  is  stipulated, 
that  ^  all  'ffrants  of  land  made  before  the  24th  day  of  January, 
1818,  by  nis  Catholic  Majesty,  or  by  his  lawful  authorities, 
shall  be  ratified  and  confirmed  to  the  persons  in  possession  of 
the  lands,  to  the  same  extent  that  the  same  would  be  valid  if 
the  territories  had  r^uained  under  the  dominion  of  his  Catholic 
Majesty." 

This  court  has  uniformly  held,  that  where  the  land  was 
granted  by  a  concession,  and  a  survey  had  been  made  of  it  bv 
the  Surveyor-Gkineral,  in  reasonable  conformity  to  the  ffranv 
before  the  24th  of  January,  1818,  that  such  survey  shomd  be 
recognized  as  valid,  and  deemed  to  have  severed  the  land  from 
the  public  domain. 

That  the  surveys  made  for  Villalobos  were  not  in  reasonable 
conformity  to  the  grant  made  for  16,000  acres  on  Trout  Creek, 
is  not  assumed  on  part  of  the  claimants ;  they  rest  their  right  to 
a  confirmation  for  the  three  tracts  surveved  oh  the  ground, 
that  the  Snrveyor-Gtenaral  had  power,  by  force  of  the  grant,  to 
change  the  location,  and  to  locate  the  laiid  granted  in  as  many 
parcds  as  he  saw  proper  to  designate.  To  show  the  existence 
of  this  power  in  the  Surveyor-General,  he  was  examined  as  a 
witness  in  the  present  controversy,  and  proved  that  he  had,  in 
various  instances,  made  similar  changes,  and  that  none  of  them 
had  been  rejected,  or  objected  to,  by  the  Spanish  governors. 
Antonio  Alvarez,  the  keeper  of  the  archives,  was  also  examined 
on  this  point;  he  testines,  that  there  exist  in  the  archives 
a  few  instances  where  changes  of  location  had  been  made 
by  the  Surveyor-General  without  an  order  of  the  Gtevernor  for 
the  change ;  )>ut  this  was  done  under  peculiar  circumstances, 
as  where  the  land  granted  had  been  taken  by  a  previous  con- 
cession. 

From  the  long  experience  this  court  has  had  in  the  investi- 
gation of  Spanish  titles,  as  claimed  in  Florida,  as  well  as  from 
the  practice  in  regard  to  which  the  witnesses  depose,  we  are 
of  opinion,  that  the  Surveyor-General  had  no  authority  to 
change  the  location  ot  the  grant,  and  to  split  up  the  surveys,  as 
was  done  in  this  instance.  The  question  has  been  settled  by 
this  court  in  the  cases  of  United  States  v.  Huertas  (9  Peters, 
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171)  and  United  States  v.  lievy  (13  Peters,  83).  The  surveys 
in  this  instance  abandoned  the  grant ;  no  aid  is  asked  from 
it,  bat  the  sole  act  of  the  Sanreyor*6eneraI  is  relied  on  for 
a  decree  completing  the  title,  and,  if  confirmed  by  ns,  most 
be  sanctioned  as  the  origin  of  Villalobos's  title ;  and  that  no 
such  power  can  be  exercised  by  this  court  was  held  in  the  case 
of  Forbes  (15  Peters,  172). 

The  grant  was  for  a  tract  comprehended  in  a  square  of 
five  miles;  and  although  an  equivalent  was  solicited,  none 
was  ffmnted  except  in  case  vacant  land  enough  could  not  be 
found  at  Trout  Creek  to  satisfy  the  grant  in  one  body,  and 
a  square  form ;  nor  is  there  any  evidence  that  such  deficiency 
existed. 

It  is  proved  that  the  lands  on  Trout  Creek  are  ooor,  and 
of  little  or  no  value,  and  that  those  surveyed  are  oi  the  best 
quality  known  in  Florida ;  and  manifestly,  that  the  change  of 
survey  had  in  view  the  acquisition  of  valuable  lands  for  the 
purposes  of  speculation,  and  not  to  secure  pine-trees,  out  of 
which  to  saw  lumber ;  so  that  these  surveys  have  neither  merit 
in  fact  nor  the  sanction  of  law  to  upheld  them. 

2.  As  the  want  of  a  survey  does  not  defeat  the  grant,  as  this 
court  held  in  the  cases  of  Arredondo  (13  Peters,  133)  and  of 
Buyck  (15  Peters,  224),  the  next  and  remaining  question  is, 
whether  the  grant  itself  can  be  located.  For  although  the 
petition  proceeds  on  the  surveys,  yet  this  court  having  the  case 
before  it  as  on  bill  in  chancery,  we  would  be  disinclined  to  bar 
the  claim  on  a  technical  cpround.  If  it  had  merits,  and  these 
could  not  be  reached  on  toe  pleadings  as  they  stand,  the  court 
on  hearing  could  order  amendments,  so  that  the  merits  could 
be  reached;  and  to  this  end  the  cause  could  be  remanded  to 
the  court  below ;  nor  dp  we  apprehend  even  this  to  be  neces- 
sary in  a  case  like  the  present 

The  surveys  being  rejected,  the  grant  may  be  resorted  to, 
and  a  survey  ordered,  if  the  land  granted  can  be  identified.  It 
is  therefore  necessary  to  examiae  the  claim  on  the  face  of  the 
grant  For  a  description  of  the  place  where  the  land  was 
solicited,  and  which  is  adopted  by  the  Governor's  decree,  we 
must  look  to  the  memorial  of  Villalobos.  He  says,  '<  that  he 
has  fixed  his  intentions  to  establish  a  mill  for  sawing  timber, 
on  a  creek  of  the  River  St  John's  named  Trout  Creek,  which 
affords  a  site  fit  for  the  purpose " ;  and  he  supplicates  the 
Governor  to  grant  permission  to  build  the  mill  at  that  place, 
with  a  corresponding;  right  to  five  miles  square  of  land  for  a 
competent  supply  of  timber. 

The  grant  refers  to  no  one  part  of  Trout  Creek  more  than 
another,  at  which  the  site  for  the  mill  is,  and  where  the  land 
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should  be  surveyed ;  there  is  no  identity  of  placei  nor  a  potfsi- 
bility  to  locate  the  grant  by  survey,  jfo  claim  has  ever  been 
before  this  court  that  is  more  vaffue. 

In  cases  of  a  vague  descriptioni  this  court  has  uniformly 
held  that  no  particular  land  was  severed  from  the  public  do- 
main by  the  grant,  and  that  no  survey  could  be  ordered  by  the 
courts  of  justice.  Buyok  t;^  U.  States,  15  Peters,  224;  U. 
States  V.  Delespine,  15  Peters,  833;  U.  States  v.  Miranda, 
16  Peters,  156, 157. 

On  all  the  grounds  presented,  we  are  of  opinion  that  the 
court  below  decided  correctly  in  rejecting  this  claim ;  and  it 
is  therefore  ordered,  that  the  decree  of  the  IMstiict  Court  be 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Superior  Court  for  the  District  of  JSast  Floridai 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Superior  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed. 


Edward  B.  St.  John,  Claimant  op  thb  Stbamboat  Nbptunb,  Ap- 
PELLANT,  V,*  Zebulon  A.  Paine,  Sarah  Noewood,  John  Buck* 
NAM,  Andrew  Bradpord,  and  Augustus  Norton,  Libellants. 

The  following  are  the  roles  which  ought  to  gorem  yesfels  when  approaching  each 
other:  — 

1.  0/  Sailing  FecM^f.— A  ressel  that  has  the  wind  free,  or  sailing  hefore  or  with 
the  wind,  most  get  oat  of  the  way  of  the  resael  that  is  dose-hanled,  or  sailing  hj 
or  against  it ;  and  the  ressel  on  the  starboard  tacK  has  a  right  to  keep  her  course, 
and  the  one  on  the  larboard  tack  most  giro  way,  or  be  answerable  for  the  conso- 
qoences. 

So,  when  two  vessels  are  approaching  each  other,  both  baring  the  wind  free,  and 
conseqaently  the  power  of  readUy  controlling  their  movements,  the  vessel  on  the 
larboard  tack  most  give  wafr,  and  each  pass  to  the  right  The  same  rale  governs 
vessels  sailing  on  tm  wind,  and  approacaing  each  other,  when  it  is  doabtfiu  which 
is  to  windwara. 

Bat  if  the  vessel  on  the  larboard  tack  is  so  far  to  windward  that,  if  both  persist  in 
their  coarse,  the  other  will  strike  her  on  iht  lee  sine,  abaft  the  beam  or  near  the 
stern,  in  that  case  the  vessel  on  the  starboard  tack  should  eive  way,  as  she  can 
do  so  with  greater  facility  and  less  loss  of  time  and  distance  Uian  the  other. 

When  vessels  are  crossing  each  other  in  opposite  directions,  and  there  is  the  least 
doubt  of  their  going  dear,  the  vessel  on  the  staiYK>ard  tack  should  persevere  in  her 
course,  while  that  on  the  larboard  tack  should  bear  up  or  keep  away  before  the 
wind. 

These  rules  have  their  exceptions  in  extreme  cases,  depending  upon  the  spedal  cir- 
cumstances of  the  case,  and  in  .respect  to  whict  no  general  mle  can  be  laid  down 
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or  applied.  Either  ressel  may  find  herself  in  a  poftUion  at  the  time  when  it  would 
be  impossible  to  conform  to  them,  without  certain  peril  to  herself  or  a  ooUiiioa 
with  the  approaching  vessel.  Under  such  drcomstances,  the  master  mnst  neces- 
ssurilj  be  tnrown  upon  the  resources  of  his  own  indgment  and  skill  in  extricating 
his  own  Tessel,  as  well  as  the  vessel  approaching,  from  the  impending  periL 
These  cases  cannot  be  anticipated,  and  therefore  cannot  be  proTided  for  bj  any 
fixed  reealation.  They  can  only  be  examined,  and  the  management  of  the  Teasel 
approved  or  condemned,  as  the  case  may  arise. 

2.  Of  Steam- Vessdi  meeting  SaiUng  VesMda.  —  Steam-Tessels  are  regarded  in  the 
light  of  vessels  navigating  with  a  fair  wind,  and  are  always  under  obligationa  to 
do  whatever  a  sailing  vessel  going  free  or  with  a  fair  wind  would  be  required  to 
do  under  similar  circumstances.  Their  obligation  extends  still  fardier,  becMise 
thev  possess  a  power  to  avoid  the  oollidon  not  belonging  to  sailing  vessels,  even 
with  a  free  wind,  the  master  having  the  steamer  under  his  command,  both  by  al* 
terin^  the  helm  and  by  stopping  the  engines.  As  a  general  rule,  therefore,  when 
meetmg  a  sailing  vessel,  wtiether  dose-luiuled  or  with  the  wind  free,  the  lattortias 
a  right  to  keep  her  course,  and  it  is  the  duty  of  the  steamer  to  adopt  each  precaa- 
tions  as  will  avoid  her. 

8.  O/Steamen  meeting  each,  other. "It  b  the  duty  of  each  vessel  to  put  the  helm 
a-port 

4.  Of  keeping 'Watch.  —  The  pilot-hotwe  of  a  steamer  is  not  the  proper  place  at 
which  to  station  a  watch  at  night.  A  competent  and  vigilant  look-out  stationed 
at  the  forward  part  of  the  vessel,  and  in  a  pKMrition  best  adi^ted  to  descry  vessels 
approaching  at  the  earliest  moment,  is  indispensable  to  exempt  the  steamboat 
from  blame,  in  case  of  accident  in  the  night- time,  while  navigating  waters  on 
which  it  is  accustomed  to  meet  other  craft. 

The  owner  is  responsible  for  damage  resultiuff  not  only  from  want  of  care  and  atten* 
tion  on  the  part  of  the  persons  in  charge  of  the  vessel,  but  also  from  the  want  of 
proper  knowledge  and  skill  to  enable  them  to  manage  her  according  to  estab* 
ushed  nantical  rues. 

This  was  an  appeal  from  the  Circuit  C!oart  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  circumstances  of  the  case  will  be  best  explained  by  in- 
serting the  libel  and  answer^  which  were  as  follows. 

^  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

"  The  libel  and  complaint  of  Zebulon  A.  Paine  of  Eastport, 
in  the  State  of  Maine,  owner  of  one  half  part  of  the  schooner 
lole,  and  owner  of  .part  of  the  cargo  lately  shipped  on  board 
thereof;  Sarah  Norwood  of  Eastport,  in  the  State  of  Maine, 
aforesaid,  owner  of  the  other  halt  part  of  the  said  schooner ; 
John  Bucknam,  owner  of  part  of  the  cargo  lately  shipped  on 
board  thereof;  Andrew  Bradford,  owner  of  part  of  the  cargo 
also  lately  shipped  on  board  thereof;  Joseph  Sumner,  master 
of  the  said  schooner;  James  McCollar,  mate  thereof;  Ambrose 
Tucker,  James  Woorster,  seamen,  and  Henry  Cuff,  cook,  all 
of  said  schooner ;  and  Augustus  Norton  of  Eastport,  a  pas- 
senger on  board  of  the  said  schooner,  against  the  steamboat 
Nieptune,  all  parties  intervening  for  their  interest  in  the  same, 
in  a  cause  of  civil  and  maritime  jurisdiction. 
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^  And  thereapon  the  libellants  allege  and  propound  respec- 
tively upon  and  according  to  th^ir  respective  best  knowledge, 
information,  and  belief^  as  follows :  — 

^  Ist.  That  the  said  schooner  lole,  belonging  and  owned  in 
Bastport,  aforesaid,  whereof  the  said  Joseph  Somner  was 
master,  on  or  about  the  7th  of  Julv,  1846,  set  sail  and  de- 
parted from  the  port  of  Eastport,  m  the  State  of  Maine, 
aforesaid,  with  the  said  Joseph  Sumner  as  master,  having  on 
board  of  said  schooner  a  cargo  consisting  of  laths,  pidceis, 
plaster,  fish  in  barrdls,  thirty  empty  barrels,  and  two  barrels  of 
beer,  and  two  packages  of  money,  bound  for  the  port  of 
New  York;  and  that  the  said  schooner  was  then  tight,  stanch, 
and  strong,  and  well  manned,  tackled,  appareUed,  and  ap- 
pointed, and  was,  in  every  respect,  fit  for  the  voyage  she  so 
undertook. 

^  2d.  That  in  the  evening  of  tiie  14th  day  of  July,  afore- 
said, the  said  schooner,  with  three  passengers,  and  with  the  said 
carffo  on  board,  had  successfully  proceeded  in  and  upon  her 
said  voyage  past  and  about  one  mile  to  the  south  of  the  light- 
boat  stotioned  off  the  Middle  Ground,  a  shoal  nearly  opposite 
to  Stiratford  Point,  and  that  the  said  schooner  passed  the  light- 
boat,  being  about  one  mile  to  the  south^;v^d  thereof. 

^  That  the  said  schooner  was  then  steering  about  a  west 
course,  the  wind  beinff  nearly  from  tbe  north ;  that  the  night 
was  clear,  and  the  said  vessel  could  be  easily  discerned  at  a 
considerable  distance;  that  whilst  sailing  upon  her  course, 
about  west,  with  a  fiesh  wind,  going  at  from  six  to  eight  knots 
perbour,  and  a  short  time  after  the  said  schooner  had  passed 
the  said  light-boat,  and  between  the  hours  of  nine  and  ten 
o'clock  at  night,  on  the  high  seas,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  court,  she  was  negligentiv 
run  against  and  into,  by  the  said  steamboat  Neptune,  which 
steamboat  was  then  and  there  proceeding  down  the  Sound 
from  the  city  of  New  York ;  ana  the  said  steamboat  then  and 
there  run  and  struck  against  the  hull  of  the  said  schooner, 
between  the  fore  and  main  rigging,  on  her  larboard  side,  with 
such  great  force  and  violence  as  to  break  and  tear  open  the  hull 
of  the  said  schooner,  and  cut  her  nearly  in  two,  so  that  she  filled 
and  sunk  almost  immediately ;  and  the  said  vessel  and  her  cargo, 
and  the  clothes,  money,  and  personal  effects  of  the  crew  and 
passengers,  were  totally  lost ;  and  two  of  the  passengers,  viz. 
a  female  named  Murphy,  and  her  child,  were  drowned. 

^3d.  That  th6  crew  of  said  schooner  and  one  of  the  passen- 
gers, viz.  the  libellant  Augustus  Norton,  saved  their  lives  by 
jumping  from  the  said  schooner  on  to  the  deck  of  the  said 
steamboat ;  that  they  made  inquiries  for  the  captain  of  the 
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said  steamboat,  but  could  find  no  captain  on  board ;  that  they 
asked  those  on  board  of  said  steamboat  to  despatch  a  boat 
with  assistance,  to  endeavor  to  save  the  lives  ot  the  woman 
and  child  aforesaid;  bat  that,  no  assistance  being  offered  or 
given,  two  of  the  crew  of  the  said  schooner,  with  two  of  the. 
passengers  of  the  steamboat,  took  the  small  boat  of  the  said 
steamboat,  and  went  in  search  of  the  said  female  and  child, 
but  that  their  efforts  were  unavailing,  the  said  schooner  having 
sunk,  and  the  said  female  and  child  naving  disappeared. 

^4th.  That  the  said  steamboat  was  at  the  time  aforesaid 
carelesslv,  improperly,  and  unskilfully  navigated,  and  that  the 
loss  of  tne  said  schooner,  with  the  cargo  on  board  thereof,  and 
the  clothes,  money,  and  effects  of  the  crew  and  passengers, 
and  the  lives  of  the  said  female  and  child,  was  occasioned 
solely  bv  the  fault,  carelessness,  and  unskilful  management  of 
the  said  steamboat  That  the  crtiw,  and  those  .having  the 
control  and  management  of  the  said  steamboat,  as  your  libel- 
lants  are  informed  and  believe,  were  inexperienced  in  the  com- 
mand of  the  said  steamboat,  and  were  incompetent,  unskilful, 
and  insufficient,  or  else  were  careless  and  negligent,  and  by 
their  want  of  skill,  or  carelessness  and  negligence,  occasioned 
the  said  disaster,  without  the  fault  of  the  said  schooner  and 
her  crew.  That  Long  Island  Bound,  where  the  disaster  oc- 
curred, is  very  wide,  and  there  was  ample  room  for  the  said 
steamboat  to  have  passed  and  avoided  tne  said  schooner  with- 
out any  difficulty  whatever. 

^  5th.  That  the  said  schooner  or  vessel,  called  the  lole,  her 
tackle^  apparel,  and  furniture,  at  the  time  of  the  said  collision, 
was  of  the  value  of  three  thousand  dollars  or  thereabouts,  and 
was  owned  and  possessed  as  follows ;  that  is  to  say,  the  libel- 
lant  Zebulon  A.  Paine  was  the  owner  of  one  equal  half  part 
iUiereof,  and  the  libellant  Sarah  Norwood  was  the  owner  of  the 
other  half  part  thereof. 

^  6th.  That  the  libeUant  Zebulon  A.  Paine  was  at  the  time 
of  the  said  collision  the  owner  of  two  hundred  thousand  laths, 
4900  pickets,  and  1725  S  pickets,  thirty-five  tons  of  *  plaster, 
and  thirty-nine  barrels  of  fish,  shipped  by  him  on  board  of  the 
said  schooner  upon  the  said  voyage,  which  were  of  the  value 
of  five  hundred  anc}  fifty  dollars,  or  thereabouts,  and  which 
cargo  so  shipped  bv  him  was  totally  lost  by  the  said  collision. 

''  7tb.  That  the  libellant  John  Bucknam  was  at  the  time  of 
the  said  collision  the  owner  of  thirty-six  barrels  of  pickled  fish, 
which  he  had  shipped  at  Eastport  aforesaid,  on  board  of  the 
said  schooner,  and  which  was  totally  lost  by  the  said  collision, 
and  which  last-mentioned  cargo  was  of  the  value  of  one 
hundred  and  seventeen  dollars  or  thereabouts. 
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^  8th.  That  the  libellant  Andrew  Bradford  was  at  the  time  of 
the  said  collision  owner  of  thirty  empty  beer-barrels,  and  two 
barrels  containing  beer,  which  he  had  shipped  on  board  of  the 
said  schoonet  at  Eastport  aforesaid,  to  'be  carried  to  New 
York,  and  which  last-mentioned  cargo  was  totally  lost  by  the 
said  collision. 

^'  9th.  That  the  libellants  Zebulon  A.  Paine  and  Sarah  Nor- 
wood have  also  lost,  in  consequence  of  the  said  collision,  the 
freight  and  passage  money  which  the  said  schooner  would 
have  earned  upon  the  delivery  of  said  cargo  in  New  York, 
and  have  been  deprived  of  the  use  and  employment  of  the 
said  schooner,  and  have  been  interrupted  ia  their  business  and 
mercantile  pursuits,  to  their  great  loss  and  damage. 

"  10th.  That  the  libellant  Joseph  Sumner  saitb,  that  he  was 
the  owner  of,  and  had  on  board  of  the  said  schooner  at  the 
time  of  the  collision  aforesaid,  and  totally  lost,  the  articles,  prop- 
erty, and  effects  enumerated  and  specified  in  the  schedule  hereto 
annexed,  marked  A,  which  he  prays  may  be  taken  as  a  part 
thereof;  which  artides,  property,  and  effects  are  truly  valued 
in  the  said  schedule. 

**  That  the  libellant  James  McColIar  saith,  that  he  had  on 
board,  and  was  the  owner  of,  at  the  time  of  the  said  collision, 
and  totally  lost,  the  articles,  property,  and  effects  specified  in 
schedule  B,  hereto  annexed,  and  which  he  prays  may  be  taken 
as  a  part  of  this  libel,  and  that  the  value  of  said  several  articles 
is  truly  set  forth  therein.  That  the  libellant  Ambrose  Tucker 
saith,  that  he  was  the  owner  of,  and  had  on  board  of  the  said 
schooner  at  the  time  aforesaid,  and  totally  lost,  the  property 
and  effects  specified,  and  being  of  the  value  stated,  in  schedule 
C,  hereto  annexed,  and  which  he  prays  may  be  taken  as  a  part 
of  this  libel.  That  the  libellant  James  Woorster  saith,  that  he 
wa3  at  the  time  of  the  said  collision  the  owner  of,  ani  had  on 
board  the  said  schooner,  and  totally  lost  by  the  said  collision, 
the  property  and  effects  specified  and  being  of  the  value  stated 
in  the  schedule  hereto  annexed,  marked  D,  and  which  he  prays 
may  be  taken  as  a  part  of  this  libel.  That  the  libellant  Henry 
CufT  saith,  that  he  was  the  owner  of,  and  had  on  board  of  the 
said  schooner  at  the  time  of  the  collision  aforesaid,  and  totally 
lost,  the  articles  mentioned  in  the  schedule  hereto  annexed, 
marked  E,  being  of  the  value  therein  stated,  and  which  sched- 
ule he  prays  may  be  taken  as  a  part  of  this  libel.  That  the 
libellante  Joseph  Sumner,  James  McCoUar,  Ambrose  Tucker, 
James  Woorster,  and  Henry  Cuff,  were  sailing  in  and  on  board 
of  the  said  schooner,  on  monthly  wages,  and  that  they  have 
been  thrown  out  of  employ  and  put  to  much  expense  and 
loss. 
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'<  That  the  libellant  Angostus  Norton  saith,  that  he  was  a 
passenger  on  board  of  said  schooner,  and  that  he  was  ihe  owner 
of,  and  had  on  board  at  the  time  of  the  said  ooUision,  the  prop- 
erty and  effects  specified  in  schedule  F,  hereto  annexed,  and 
wtuch  he  prays  may  be  taken  as  a  part  of  this  libel ;  and  that, 
the  said  property  and  effects  are  truly  valued  in  the  said  sched- 
ule, and  thev  were  whoUy  lost  to  him,  and  that  in  consequence 
he  is  now  destitute,  haying  saved  nothing  but  one  shirt,  and 
that  he  has  suffered  great  inconvenience,  anxiety,  and  delay  by 
reason  of  the  said  loss. 

^  11th.  That  after  information  of  the  loss  of  the  said 
schooner  and  her  cargo,  as  aforesaid,  was  received  in  New  York, 
the  libcUants'  agents  in  said  city  caused  application  to  be  made 
to  G^rge  Law,  who,  as  they  are  informed  and  believe,  was  at 
the  time  of  the  said  collision  the  owner  of  the  said  steamboat, 
to  pay  the  damages  which  the  steamboat  had  improperly,  care- 
lessly, and  negligently  occasioned  as  aforesaid,  but  that  he  re- 
fused to  comply  with  such  request. 

^  12th.  That  all  and  singular  the  matters  aforesaid  are  true, 
and  within  the  admiralty  and  maritime  jurisdiction  of  this  hon- 
orable court,  and  that  the  said  vessel,  her  tackle,  apparel,  &a, 
is  within  the  district,  and  in  verification  thereof,  if  denied,  the 
libellants  crave  leaver  to  refer  to  the  depositions  and  other  proofs 
to  be  by  them  exhibited  in  this  cause. 

''  Wherefore  the  libellants  pray,  that  process  in  due  form  of 
law,  according  to  the  course  and  practice  of  courts  of  admi- 
ralty, and  of  this  honorable  court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  agidnst  the  said  steamboat 
Neptune,  her  tackle,  apparel,  and  furniture,  and  that.all  persons 
having  or  pretending  to  have  any  right,  titie,  or  interest  therein 
may  be  cited  to  appear  and  answer  upon  oath  all  and  singulai 
the  premises.  And  that  this  honorable  court  will  be  pleased  to 
pronounce  for  the  damages  aforesaid,  and  to  decree  such  other 
relief  to  the  libellants  as  shall  to  law  and  justice  appertain. 

^  Also  to  condemn  the  said  steamboat,  her  tackle,  apparel, 
and  furniture,  and  all  persons  intervening  for  their  interest 
therein,  in  costs  and  expenses. 

^  Joseph  Sumner, 
E.  H.  Owen." 

After  a  stipulation  had  been  entered  into,  for  costs  by  the 
libellants,  a  monition  and  attachment  were  issued,  under  which 
the  marshal  attached  the  vessel;  a  stipulation  being  entered 
into  on  behalf  of  the  vessel  in  the  sum  of  five  thousand  dollars, 
she  was  discharged.  . 

In  September,  1846^  the  following  answer  was  filed :  — 
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^  To  the  Honorable  Samuel  B.  Betts,  Judge  of  the  District 

Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

"  And  now  Edward  B.  St  John,  of  the  city  of  New  York, 

in   the  district  aforesaid,  intervening  for  his  interest  in  the 

steamboat  Neptune,  appears  before  the  honorable  court,  and 

for  answer  to  the  libel  ^nd  complaint  of  Zebulon  A.  Paine  of 

Eastport,  in  the  State  of  Maine,^  Sarah    Norwood  of  same 

ylace,  and  John  Bucknaro,  Andrew  Bradford,  Joseph  Sumner, 
ames  McCollar,  Ambrose  Tucker,  James  Woorster,  Henry 
Cuff,  Augustus  Norton,  against  the  steamboat  Neptune,  and 
all  parties  intervening  for  their  interest  in  the  same,  propounds 
as  wUows :  — 

'<  1st.  That  the  respondent,  at  the  time  in  the  said  libel  set 
forth,  to  wit,  on  the  1 4th  day  of  July  aforesaid,  and  before  and 
afterwards,  was  the  lawful  owner  of  the  said  steamboat  Nep- 
tune, a  vessel  of  720  tons,  or  thereabouts,  now  in  the  service  of 
the  United  States,  and  having  sailed  for  Texas  or  Mexico. 

^'  2d.  And  the  respondent,  as  to  the  alle^tions  of  the  said 
libellants,  and  each  of  them,  in  the  first,  nfth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  articles  of  the  said  libel  contained,  says 
that  he  is  ignorant  of  and  not  informed  concerning  the  same 
save  by  the  said  libel,  and  cannot  therefore  admit  or  deny  the 
same  to  be  true,  but  leavea  the  same  to  be  proved  accordinfif  to 
the  custom  and  practice  of  this  court  And  the  said  respondent 
farther  ailems  and  propounds,  that  the  matters  in  the  second, 
third,  and  fourth  articles  of  the  ssdd  libel  are  in  ereat  part 
falsely  alleged,  and  that  the  truth  is,  as  this  respondent  is  in* 
formed  and  believes,  as  is  hereinafter  particularly  propounded. 

^  3d.  That  the  said  steamboat  Neptune,  being  in  TOod  or« 
der  and  well  and  sufficiently  equipped  and  manned,  sailed 
from  the  port  of  New  York,  in  the  State  of  New  York,  at  five 
o'clock  in  the  afternoon  of  the  14th  day  of  July,  1846,  bound 
for  Newport  and  Providence,  in  the  State  of  Khode  Island; 
and,  in  prosecution  of  her  voyage,  proceeded  on  her  passage,  at 
her  regular  rate,  until  about  one  mile  from  Stratford  light-boat, 
when,  at  or  about  eight  or  ten  o'clock  in  the  evening,  a  vessel 
was  seen  about  half  a  quarter  of  a  mile  ahead,  which  vessel 
the  respondent  understood  to  have  been  the  schooner  lole,  as 
is  alleged  in  said  libeL 

*<  4th.  That,  immediately  on  seeing  the  said  schooner  lole, 
the  course  of  the  said  Steamboat  Neptune  was  changed  to 
windward  of  the  said  schooner,  for  the  purpose  of  giving  said 
schooner  the  course  she  was  then  running.  That  when  the 
said  steamboat  was  about  ten  or  twelve  lengths  from  the  said 
schooner,  it  was  observed  that  the  latter  had  changed  her 
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course,  and  was  luffing  up  so  as  to  cross  the  bovvs  of  the  said 
steamboat.  That,  when  first  seenj  said  schooner  was  running 
west  by  south,  from  which  she  changed  suddenly  to  about 
northwest.  That,  on  seeing  that  said  schooner  had  changed 
her  course,  the  bell  of  the  steamboat  was  immediately  rung  to 
stop  her,  and  all  efforts  made  to  avoid  the  collision ;  but  the 
said  schooner  came  directly  across  the  bows  of  the  said  steam- 
boat, and,  the  latter  having  some  headway,  a  collision  could  not 
be  avoided.  That  the  said  schooner  was  struck  about  mid- 
ships, and  her  crew  at  once  jumped  from  the  rigging  on  board 
the  said  steamboat  That  the  first  repoii  was,  that  no  one  was 
left  on  board  the  schooner ;  the  next  was,  that  a  female  and  child 
were  left  on  board,  upon  hearing  which  a  small  boat  was  imme- 
diately lowered  from  the  Neptune,  and  sufficiently  manned, 
and  every  other  possible  effort  wa^  made  for  the.  purpose,  of 
saving  the  persons  on  board  of  the  said  schooner ;  but  that, 
before  or  about  the  time  the  boat  could  be  lowered,  the  said 
schooifer  disappeared ;  but  whether  any  person  or  persons  were 
in  her  at  the  time  she  sunk,  this  respondent  is  not  informed, 
save  bv  the  said  libel,  and  cannot  state.  That  the  captain  of 
the  said  steamboat,  and  the  men  with  him  who  manned  the 
said  small  boat,  continued  to  row  about  the  place  of  the  dis- 
appearance of  the  said  schooner  for  more  than  half  to  hour ; 
but,  finding  no  person  or  persons  needing  their  ajd,  they  re- 
turned to  the  Neptune.  That,  at  the  urgent  request  of  the  said 
passengers  on  board  the  said  steamboat,  who  feared  she  might 
nave  become  leaky  by  the  collision,  the  said  boat  returned  to 
New  York ;  and,  on  being  examined,  was  found  to  be  in  safe 
condition,  only  injured  a  little  at  the  bows,  and  fully  able  to 
have  continued  her  voyage  in  safety. 

<<  5th.  That  Thomas  J.  Davis  was,  at  the  time  of  the  occur- 
rence aforesaid,  master  and  captain  of  said  steamboat,  and  had 
been  on  board  of  her  for  a  year  or  more  preceding;  and  that 
Nathan  Child,  former  captain  of  said  boat,  a  pilot  accustomed 
to  conduct  and  manage  steamboats  in  the  harbor  of  New  York 
and  on  the' route  said  boat,  was  then  proceeding,  and  John 
Driver,  a  wheelsman  familiar  and  experienced  in  the  manage- 
tnent'of  said  boat,  and  who  had  been  employed  on  board  of 
her  the  preceding  seven  years,  were  in  the  pilot-house,  at  the 
whec^l,  at  the  time  of  the  said  <iccurrence ;  and  that  all  and 
every  of  said  persons  were  skilful  and  sufficient  in  the  manage- 
ment of  said  boat,  and  were  in  no  way,  nor  were  the  crew 
employed  in  said  boat^  inexperienced,  incompetent,  unskilful, 
insufficient,  careless,  or  negligent  in  the  management  of  said 
steamboat,  as  is  falsely  alleged  in  the  fourth  article  of  the  libel 
aforesaid ;  nor  was-  the  said  steamboat  at  the  said  time  caro* 
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lessly,  improperly,  or  unskilfully  navigated ;  nor  was  the  loss 
of  the  said  schooner  and  cargo  and  other  effects  in  the  said 
libel  named,  nor  the  lives  of  the  said  woman  and  child,  if  any 
such  loss  took  place,  occasioned  by  the  fault,  carelessness,  or 
unskilful  management  of  the  steamboat,  as  is  also  falsely  al« 
leged  in  the  said  fourth  article  of  the  said  libel  aforesaid* 

^  6th.  That  the  reason  why  the  said  schooner  was  not  seen 
earlier  than  at  the  distance  of  one  quarter  of  a  mile  was,  that 
a  heavy  black  cloud  shut  her  out  from  view,  and  she  had  no 
lights  visible  on  board  which  could  enable  the  captain,  or  pilot, 
or  the  other  wheelsman,  or  any  of  the  crew  of  the  said  steam- 
boat, to  discover  the  said  schooner  sooner. 

^7th.  That,  as  soon  as  the  said  schooner  was  seen,  .the 
course  of  the  said  steamboat  was  immediately  changed,  ao- 
cording  to  the  rule  customary  in  such  tases,  so  as  to  give  the 
schooner  the  course  she  was  pursuing.  That  this  threw  the 
broadside  of  the  Neptune  to  view  from  the  schooner,  so  that 
the  man  at  the  wheel  on  board  the  schooner  saw  the  head  and 
stern  lights  of  the  steamboat  more  distinctly,  and  her  course 
was  plainly  seen  by  him. 

<^8th.  That  the  wind  was  blowing  fresh,  and  the  luffing 
up  of  the  schooner  so  as  to  cross  the  bows  of  the  steamboat, 
when  the  position  and  course  of  the  latter  were  so  evident  to 
those  on  board  the  schooner,  could  not  have  been  expected  by 
any  person  on  board  the  steamboat,  and  was  contrary  to  aU 
proper  and  lawful  rules  of  navigation. 

^  9th.  That  the  said  captain,  pilot,  wheelsman,  and  crew  of 
the  said  steamboat  Neptune  used  the  greatest  skill  and  care 
in  the  management  of  the  same  on  the  night  aforesaid>  and 
took  every  possible  precaution  to  prevent  the  occurrence  of  any 
accident ;  and  that  the  said  steamboat  did  not  in  any  manner 
negligently  run  against  the  said  schooner,  as  is  falsely  alleged 
in  the  second  artide  of  the  said  libeL 

^  10th.  That,  on  the  occurrence  of  the  said^accident^  the  cap- 
tain of  the  said  steamboat,  with  a  sufficient  number  of  his  crew, 
manned  the  small  boat,  and  went  in  her,  so  as  to  afford  every 
possible  assistance  to  the  persons  or  property  on  board  the  said 
schooner;  and  the  allegations  in  the  third  article  of  the  said 
libel,  that  no  captain  could  be  found  on  board  of  said  steam- 
boat, and  that  no  assistance  was  offered  or  given  to  save  the 
lives  of  those  on  board  of  the  said  schooner,  are  false. 

*^  11th.  That  the  accident  aforesaid  was  occasioned  by  the 
great  negligence  and  want  of  care  of  the  officers  and  crew  of 
the  schooner  lole,  in  not  providing  powerful  lights  on  deck,  so 
that  the  said  schooner  could  be  decerned  at  a  distance,  and  in 
cbangiitg  the  coarse  of  said  schooner  right  across  the  bows  of 
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the  said  steamboat  when  the  latter  was  in  fall  vie13^  of  the  said 
officers  and  crew,  and  that  it  was  not  occasioned  by  the  faalt, 
carelessness,  or  unskilful  management,  or  by  any  malice  or 
evil  design  on  the  part  of  the  said  captain,  pilot,  or  any  of  the 
crew  on  board  the  said  steamboat  Neptune,  as  is  falsely 
alleged  in  the  fourth  article  of  said  libel,  and  that  the  owner 
of  the  said  steamboat  Neptune  is  not  tiierefcnre  liable  to  pay 
the  damages  by  the  libellant  sustained. 

<'  12th.  That  as  to  the  allegations  in  the  said  tenth  article  of 
said  libel  contained,  this  respondent  says,  that  some  person 
or  persons  on  behalf  or  in  the  name  of  the  libellants,  or  one 
of  them,  informed  the  said  Liaw  of  the  occurrence  and  acci- 
dent, and  stated  who  was  the  counsel  employed  therein;  that 
said  Law  immediately  called  on  said  counsel  of  libellants,  and 
on  behalf  of  the  owner  of  said  steamboat  offered  to  leave  the 
whole  matter  to  the  decision  of  any  two  disinterested  persons, 
who  might  choose  a  third  as  umpire;  that  said  counsel  of  libel- 
lants promised  to  see  his  clients,  and  acquaint  said  Law  with 
their  answer  to  said  proposition ;  that  the  only  reply  or  answer 
made  was  the  sending  of  an  officer  of  this  court  to  take  pos- 
session of  said  boat  by  virtue  of  the  said  libel  in  this  cause; 

^  13th.  That  all  and  singular  the  premises  are  true ;  in  verifi- 
cation whereof|  if  denied,  the  respondent  craves  leave  to  refer  to 
the  deposition  ttnd  other  proofs  by  him  exhibited  in  this  cause. 

^  Wherefore,  the  respondent  prays  that  this  honorable  court 
would  please  to  pronounce  against  the  libel  aforesaid,  and  to 
condemn  the  libellants  in  coste,  and  otherwise  right  and  justice 
to  administer  in  the  premises. 

^  E.  B.  St.  John,  Respondent. 
**  Woodruff  &  Goodman,  Proctors!^ 

To  this  answer  the  libellants  filed  a  general  replication. 

At  December  term,  1846,  the  libel  was  amended,  by  leave  of 
the  court,  by  striking  out  the  names  of  Joseph  Sumner,  master, 
James  McCoUar,  mate,  Andrew  Tucker  and  James  Woorster, 
seamen,  and  Henry  Cuff,  cook,  wherever  the  same  occur  as 
parties  to  the  suit. 

M ach  testimony  was  taken  on  both  sides,  of  which  it  is 
impossible  to  make  an  abstract;  but  the  evidence  of  the  master 
of  the  lole  and  of  the  pilot  of  the  Neptune  will  show  the 
representations  6f  the  respective  parties. 

The  following  is  the  evidence  of  the  master  of  the  lole. 

^'Joseph  Sumner,  sworn.  Objected  to  by  claimant  as  in- 
competent; master  of  brig  Olive,  trading  between  Eastport 
and  New  York ;  sixteen  years  mariner ;  five  or  six  years  master 
of  vessel ;  been  fifteen  to  twenty  times  through  Sound. 
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<<  Master  of  lole,  14th  July  last;  his  wateh  below  at  eighty 
P.  M.;  went  l>elow  half  past  eight;  night  was  dear,  starlight; 
could  see  across  the  Sound  both  sides ;  did  not  observe  any 
heavy  clouds  in  any  part  of  horizon ;  first  notice  of  danger  was, 
mate  came  to  companion-way  and  called  out  that  a  steamboat 
was  coming  into  them ;  when  he  went  below,  wind  was  north; 
steered  west,  at  rate  of  seven  knots ;  ordered  them  to  keep  west ; 
that  course  would  have  taken  them  to  Captain's  Island,  or  near 
that,  off  Sawpits,  making  allowance  for  half  a  point  varia- 
tion of  compass ;  kept  up  so  high  in  order  to  be  at  windward, 
if  wind  hauled  westward,  which  had  appearance  of  doing; 
when  called,  got  to  gangway  as  quick  as  could  do  so ;  first 
looked  ahead  and  saw  schooner  was  heading  up  the  Sound  by 
land  on  northern  side  *,  looked  astern,  and  saw  Stratford  Point 
and  light-boat,  latter  about  two  points  on  starboard  quarter, 
that  would  make  course  of  schooner  about  west ;  then  asked 
where  steamboat  was;  received  no  answer;  then  looked  under 
main  boom,  and  saw  steamboat  coming  head  on  to  his  broad- 
side ;  she  was  bearing  about  south  of  him,  as  he  judged  from 
Old  Field  Point  light,  which  was  about  two  points  on  star- 
board quarter  of  steamboat;  steamboat  appeared  fifteen  to 
thirty  feet  from  him,  but  cannot  judge  distances  accurately  at 
night ;  her  wheels  were  then  gomg.  Could  at  time  see  the 
land  very  plain  on  Long  Islana  side ;  struck  almost  immedi- 
ately, about  midships ;  schooner  then  had  about  three  points 
of  sheet  off,  and  sails  were  full  when  he  came  on  deck ;  that 
must  have  been  about  a  west  course  of  schooner;  steaYner 
struck  to  leeward ;  was  dead  to  leeward  of  schooner  when  he 
saw  her ;  cut  in  twelve  feet  with  bow,  and  within  four  feet  of 
through  the  schooner;  bow  pressed  through  the  galley  and 
stove  it  to  pieces ;  she  remained  fastened  in  to  schooner  a 
minute  or  two ;  witness  made  to  bows  of  steamer  as  soon  as 
could,  called  for  a  rope  from  her,  received  none,  and  got  hold 
of  bolt-rope  of  schooner,  and  ^ot  up  part  way  on  bows  of 
steamboat,  and  then  thought  of  woman  passenger  on  boar4, 
and  got  down  on  lumber  to  try  to  save  the  woman ;  found  he 
could  get  no  footing,  as  lumber  was  afloat,  the  schooner  hav- 
ing suiik  under  it;  then  climbed  again  by  rope  of  sail  to  bows 
of  steamer ;  as  soon  as  he  got  on  bows,  asked  for  captain  of 
steamer ;  two  or  three  voices  repeated  there  was  no  captain 
on  board ;  same  as  to  mate* 

"  Witness  then  went  aft  to  find  small  boat;  searched  four  or 
five  minutes  for  it,  and  when  he  found  it  she  was  lowered,  and 
two  of  schooner's  men  and  two  others  in  her;  it  was  shoving 
off  as  he  got  there ;  went  to  search  for  passengers,  Mrs.  Mur- 
phy and  child. 
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^  Witness  then  retomed  to  bow  of  steamer,  and  saw  small 
boat  row  np  to  where  schooner  sunk ;  saw  no  inore  of  her  till 
ber  return. 

^  Did  not  hear  beU  of  steamboat  ring  to  stop  hen  Schooner 
was  in  good  order ;  about  eighty  tons ;  had  cargo  on  board. 
(Proves  bill  of  lading  of  part ;  deposition  to  this  fact  to  put 
in.)  The  sky  continued  clear ;  saw  several  vessels  both  sides 
of  schooner,  one  ahead  and  one  to  leeward ;  before  collision, 
one  to  leeward  was  bearing  about  southeast;  should  judge 
could  see  vessels,  before  and  after  collision,  two  miles  in  all 
directions ;  never  saw  vessels  carry  lights  in  Sound  such  a 
night 

^  If  steamer  had  been  running  her  true  course  when  he  came 
on  deck,  would  have  cleared  schooner,  for  she  was  dead  to  lee- 
ward ;  spoke  with  some  one  on  board  the  steamer ;  don't  know 
who;  heard  no  one  called  captain ;  was  told  there  was  none 
on  board.  Witness  talked  with  John  Driver  (defendant  ob- 
jects, and  ruled  out) ;  had  conversation  with  Harris  after  ar- 
rival at  New  York ;  he  said  he  had  turned  in  at  time  of  col- 
lision ;  did  not  explain  cause  of  accident. 

^  Witness  never  said  or  admitted  to  Childs  or  Hams  that 
be  ought  to  have  carried  lights,  or  that  accident  was  owing 
to  his  not  doing  so. 

*^  Brought  the  woman  and  child  from  Eastport ;  child  about 
three  years  old ;  knew  her  in  Eastport ;  was  a  very  short  time 
getting  from  his  berth  to  deck ;  did  not  call  for  woman  and 
child,  because  his  whole  mind  was  on  saving  his  vessel,  and 
did  not  think  of  them ;  after  got  on  deck,  had  not  time  ^o 
think  of  woman  and  child ;  thought  of  his  own  life  and  to 
save  schooner ;  thinks  tide  was  about  slack  and  low  water." 

The  evidence  of  the  pilot  of  the  steamboat  was  as  fol- 
ows:  — 

^  Defence.  —  Captain  Nathan  Childs,  sworn.  Resides  at 
Providence ;  is  forty-seven  years  old;  mariner  thirty-five  years, 
in  all  capacities, —  principally  on  the  Sound,  on  all  kinds  of 
craft ;  bcNBn  about  twenty  years  pilot  or  master  of  steamboats. 

^  Was  on  board  Neptune,  14th  July,  1846,  as. pilot  Left, 
New  York  about  five,  P.  M.  Captain  Henry  Harris  was  also 
pilot  on  board.  Thomas  Davis  was  captain  of  the  boat,  and 
she  had  her  full  complement  of  men,  as  he  believes ;  was  not 
on  board  the  trip  before.  Witness  had  watch  fore  part  of  the 
night.  Weather  was  clear,  except  black  cloud  at  east  Be- 
tween nine  and  ten  the  cloud  was  about,  two  hours  high,  or  at 
beiffht  of  sun  at  two  hours  above  horizon,  and  closed  down  to 
horizon,  and  spread  northeast  and  southeast    Neptune  was 
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ranniiig  east  by  north.  Witness  stood  in  front  part  of  wheel- 
housei  midships,  on  the  look-ont  Driver  had  the  wheel  Wit- 
ness was  at  middle  window  of  wheel-house,  about  the  middlo 
of  the  boat.  Wheelsman  was  under  his  directions.  Could 
then  sec  ahead  from  one  fourth  to  three  eighths  of  a  mile,  so 
as  to  d  rn  an  object;  should  not  think  could  see  any  thing, 
except  a  ligtit,  farther  off.  Neptune  was  going  at  about  tm 
miles  the  hour.  About  twenty-five  minutes  befcHre  ten,  first 
saw  schooner  (lole),  north ;  was  then  about  one  mile  and  a  half 
from  lifi[ht-boat,  Stratford  shore  light  bearing  east  by  north 
one  half  north.  Schooner  was  then  directly  a£ead ;  could  just 
discern  her  by  side  of  flaff-pole.  Wind  was  about  north; 
quite  a  strong  breeze.  CouM  not  tell  what  course  of  schooner 
was ;  could  not  see  her  plsdn  enough.  She  was  trimmed  dose 
aft,  or  nearly  so ;  micht  have  had  her  sheets  a  little  eased  off, 
that  Inrought  her  saUs  edgewise  towards  him,  and  could  not 
tell  whether  she  was  a  sloop  or  schooner. 

"  Witness  ordered  the  wheel  hove  hard  a-starboard  immedi- 
ately.; and  in  less  than  half  a  minute  ordered  bell  runff  to  stop 
tbe  engine,  seeing  we  were  coming  very  near ;  and  men  rans 
to  back  engine,  and  by  that  time  were  dose  to  schoonej,  and 
soon  struck. 

^  The  effect  of  heaving  whed  a-starboard  was  to  bring  boat 
up  to  northward,  and  altered  course  of  boat  to  about  north- 
east 

^'  Thinks  schooner  v^ras  heading  about  northwest  She  was 
square  across  bow  of  Neptune  when  they  came  together. 
Schooner  had  no  lights;  customary  for  sailing  vessels  on 
Sound  to  show  lights  when  steamboats  are  near.  Thinks 
schooner  could  have  easily  fallen  off  with  the  wind,  if  she  saw 
the  steamboat  K  she  had  altered  her  course  a  very  trifle, 
by  falling  off  at  any  time  within  a  mile,  she  could  have  easily 
deared  the  Neptune.  As  soon  as  struck,  crew  of  schooner  got 
on  board  Neptune.  Boat  of  Neptune  was  immediatdy  low- 
ered, and  sent  out  to  see  if  could  find  any  bodv.  It  returned 
without  finding  any  person ;  and  captain  took  it  himself,  with 
lantern,  and  went  out  again,  and  was  out  with  it  about  twen- 

§'-five  minutes.  Came  back  without  finding  any  person, 
he  was  then  hoisted  up,  and  Neptune  started,  mrst  northward, 
and  directly  across  the  Sound;  from  collision  three  quarters 
to  one  hour  Neptune iay  by  before  going  on;  found  Neptune 
leaking  some ;  and,  after  consultation,  it  was  thought  more 

Ero  lent  to  return  to  New  York.     Got  back  to  New  York  at 
alf  past  three  to  four,  A.  M. 

<<  Schooner  ought  to  have  set  a  light  or  altered  her  cours^ 
Pretty  much  uU  vessels  set  a  light,  in  dark  nights,  when  steam* 
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boats  are  near.  It  is  imposriUe  to  see  sail-vessels  any  dis- 
tance such  nights  without 

^  Neptane  had  two  large,  bright  lights,  which  could  easily 
have  been  seen  four  or  five  miles  ofil 

^  If  schooner  had  altered  her  course  half  a  point  within  fif- 
teen or  twenty  minutes  of  collision,  would  easily  have  avoid- 
ed it 

^  Schooner  could  very  easily  have  gone  to  leeward,  not  so 
ellsilyto  windward,  of  Neptune. 

^  Witness  changed  his  course  to  about  northeast  to  wind- 
ward, and  considered  that  the  prudent  and  safe  course  to  take ; 
changed  it  only  to  escape  schooner. 

^  According  to  his  experience  in  meeting  sail  vessels  in  that 
way,  it  is  the  proper  course  for  steamer  to  go  to  windward 
of  schooner. 

^  Thinks  there  were  from  two  hundred  to  two  hundred  and 
fifty  passengers  on  board  the  Neptune  \  not  a  great  many 
ladies. 

^  CSoUision  was  caused  by  schooner  not  setting  a  light,  and  not 
altering  her  course  when  she  saw  the  Neptune. 

^  Not  aware  of  any  thing  that  could  have  been  done  on  Nep- 
tune that  was  omitted  to  avoid  the  collision,  according  to  his 
judgment  and  experience;  and  every  thing  was  afterwards 
done  in  their  power  to  save  life  and  property  on  schooner. 
Schooner  sunk  in  about  eight  minutes  after  collision. 

^  Houghton  (derk  of  boat)  and  Davis  (a  passenger)  were 
in  wheel-bouse  at  the  time,  with  witness  and  man  at  wheel. 
Witness  first  discovered  schooner.  Captain  Davis  had  turned 
in,  at  back  part  of  wheel-house,  twenty  or  twenty-five  minutes 
before  collision.  Masters  usually  retire  after  boat  gets  well  into 
the  Sound. 

"  Witness  had  sailed  the  boat  before  that  as  master,  but  came 
on  board  that  day  as  pilot ;  was  appointed  by  Mr.  Law.  No 
time  was  specified  nor  wages.  Witness  was  at  that  time,  em- 
ployed on  board  Massachusetts,  and  it  was  understood  that  both 
boats  belonged  to  same  concern.  Witness  was  transferred  to 
the  Neptune.  Both  boats  had  been  running  to  same  places. 
Does  not  know  that  they  had  been  in  opposition.  Does  not 
know  that  Harris,  second  pilot,  had  been  on  this  boat  before. 
He  was  ako  transferred  from  Massachusetts.  Thinks  that  was 
Captain  Davis's  fijrst  trip  at  that  period.  Captain  Rollins  had 
been  master  before;  understood  that  he  and  his  pilots  had 
been  transferred  to  the  Oregon  that  day ;  thinks  it  was  about 
first  of  flood  when  he  left  New  York,  but  does  not  recollect 
about  it  Did  not  notice  that  particularly.  Light-boat  about 
fifty-five  miles  from  New  York.  Thinks  collision  was  a  mile 
or  a  mile  and  a  half  .from  light-boat 
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^  A  drunken  man  fell  into  dock  fifteen  or  twenty  minutes  be- 
fore leaving  New  York,  and  was  drowned. 

^  Did  not  know  or  hear  on  board  that  the  Neptane  leaked 
when  she  left  New  York. 

*'  Sound  eight  or  nine  miles  wide  at  place  of  collision.  Thinks 
the  Neptune  was  a  very  little  nearest  south  side  of  Sound,  and 
on  usual  coarse  he  has  been  in  the  habit  of  taking  on  board 
steamboats.  Judges  his  position  from  what  had  observed  days 
going  through  the  Sound.  Did  not  at  time  see  the  shores. 
Thinks  discerned  Connecticut  shore,  but  not  plainly.  No  rec- 
ollection of  looking  at  Long  Island  side.  Connecticut  shore 
about  five  miles  on ;  could  see  it  plainest  above. 

"  Could  see  light-boat,  probably  three  or  four  miles  off,  and 
Stratford  light  about  five  miles.  When  he  first  saw  schooner, 
she  bore  east  by  north  from  the  Neptune,  directly  ahead.  Could 
not  tell  how  she  was  steering,  or  whether  going  up  or  down  the 
Sound.  Did  not  look  at  her  with  his  night-glass ;  had  no  time ; 
his  whole  attention  was  directed  to  attempting  to  clear  her ; 
and  took  what  he  thought  proper  measure,  by  throwing  wheel 
starboard.  Judged  she  was  going  up  or  down  the  Sound,  and 
that  was  the  precaution  always  toketi  to  clear  them ;  probably 
one  hundred  to  one  hundred  and  fifty  yards  off  when  discovered 
how  she  was  heading,  but  could  not  tell  distance  with  anv  cer- 
tainty. Put  his  wheel  hard  a-starboard,  and  thinks  that  altered 
his  course  four  to  four  and  a  half  points,  and  got  his  wheel  so 
before  saw  how  schooner  was  heading.  As  wind  was,  judged 
she  must  be  going  up  or  down  the  Sound ;  and  besides,  if  run- 
/ling  across  Scmnd,  sails  would  have  shown  differently.  Steam- 
er struck  stem  on,  supposes  starboard  side  of  her  stem,  as  that 
was  more  indented  than  the  other. 

"  Thinks  schooner  would  be  tunniqg  six  or  seven  miles 
per  hour.  Hit  her  on  larboard  side,  nearly  between  her  two 
masts. 

"  Should  judfi^  schooner  was  heading  about  northwest  when 
they  struck.  Her  boom  was  not  thrown  off  much.  She  would 
lie  up  to  about  northwest  on  that  wind  ]  and  struck  her  nearly 
inidships,  about  at  right  angles. 

"  Can't  say  what  would  have  been  the  effect  if  he  had  not 
altered  his  course,  vessels  were  so  near  to  each  other. 

'<  If  schooner  had  not  altered  her  course,  steamer  would  have 
cleared  her.  Saw  schooner  alter  her  course  a  minute  or  a 
minute  and  a  half  before  striking.  Presumes  she  was  pre- 
viously heading  west,  or  within  half  a  point  of  that 

"  Discovered  she  was  going  up  the  oound  two  or  three  min- 
utes after  he  saw  het;  not  over  three  or  four  minutes,  he  should 
think,  from  time  he  saw  her  till  they  struck.     If  he  had  thrown 
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bis  wheel  larboardi  should  have  escaped  her;  but  that  would 
have  been  contrary  to  usage  of  passing  vessels. 

^  If  the  schooner  had  kept  her  course  just  as  she  was  struck, 
the  steamer  would  probably  have  cleared  her,  if  she  had  not 
altered  her  own  course ;  and  thinks  would  have  cleared  her  fif- 
teen feet. 

^  Thinks  rang  bell  to  stop  in  one  minute  after  saw  how  schoon- 
or  was,  perhaps  one  hundred  to  one  hundred  and  fifhr  yards  off; 
rang  bell  to  back  as  soon  as  he  supposed  engineer  had  time  to 
stop.  Knew  by  motion  of  boat  that  engiue  had  stopped.  Can 
always  tell  in  wheel-house  whether  engine  is  in  motiou.  Had 
ifiot  left  wheel-house,  except  to  take  supper ;  had  not  laid  do^oiTn, 
or  sat  down. 

^  It  is  usual  for  sailing  vessels  to  alter  their  course,  or  set  a 
light,  when  they  see  a  steamer  coming. 

<*  Was  not  requested  by  passengen  to  go  into  Stratford  Point 
after  accident  Did  not  tell  any  of  them  that  he  knew  little  of 
the  coast  Did  not  tell  any  one  that  he  was  not  a  regular 
pilot  Had  nothing  to  say  to  passengers.  Did  not  say  he  could 
not  put  into  New  Haven. 

^  Watch  was  set  about  eight  o'clock.  Did  not  notice  black 
cloud  after  put  back  for  New  York. 

^  Did  not  consider  collision  a  severe  one.  Captain  reported 
stern  leaked  some.  Weight  of  steamboat,  not  going  veiy  fast, 
would  break  in  an  old  vessel,  without  steamer  feeling  the  blow 
much. 

^  It  is  usual  for  sailing  vessels  to  set  lights  in  passing  steam- 
boats, or  coming  up  to  them ;  commonly  set  in  shrouds  or  rig- 
ging. Considers  it  duty  of  vessels  to  show  lights,  according  to 
practice  in  Sound. 

^  If  he  had  known  the  course  of  schooner,  should  h&ve  thrown 
his. wheel  as  he  did,  because  schooner  might  have  hauled  off 
on  wind.  Stem  of  steamboat  injured  very  little ;  put  on  a 
small  piece  to  repair  her. 

^  Vessels  on  wind  can  keep  away  quicker  than  lufE 

^  With  the  wind  that  night,  schooner  could  hold  about  a  west 
course  *,  w^tild  probably  fdl  off  a  little  south ;  so  would  natu- 
rally waver  a  little,  as  wind  was  more  or  less  fresh." 

In  Februarv,  1847,  ihe  cause  was  argued  in  the  District 
Court,  when  tlie  court  adju^TCd  that  the  libellants  recover, their 
damages  sustained  by  the  coUision,  and  that  it  should  be  refer^ 
red  to  a  commissioner  to  ascertain  and  report  the  amount  of 
damages  sustained  by  the  libellants. 

In  April,  1847,  the  commissioner  made  the  following  re* 
port  in  the  case :  — 
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Commissioner' t  Report. 

<<  In  pursuance  of  i,  decretal  order  made  in  the  above-entitled 
cause,  by  which,  among  other  things,  it  was  referred  to  the  un« 
dersigned,  one  of  the  commissioners  of  this  court,  to  ascertain 
and  report  the  amount  of  damages  sustained  by  the  libeHants 
by  means  of  the  collision  in  the  pleadings  mentioned : 

"  I,  Cieorge  W.  Morton,  the  commissioner  to  whom  the  above 
matter  was  referred,  do  report,  that  I  have  been  attended  by 
the  proctors  for  the  libellants  and  claimant,  and  have  taken  and 
examined  the  testimony  ofiered'  by  the  respective  parties,  and 
do  find  that  the  damages  sustained  by  the  libeUants,  exclusive 
of  interest,  amount  to  the  sum  of  ( 3,547.67,  which  sum  is 
made  up  of  the  following  items :  — 

The  value  of  the  vessel  at  the  time  she  was  lost,  •  (  2,500.00 

75  barrels  of  codfish,  at  $  3  per  barrel,          •  •            225.00 

200,000  laths,  at  $  1.50  per  1,000,            .        .  .        300.00 

6,625  pickets,  at  $  6.25  per  1,000,         .        .  .             41.40 

35  tons  plaster,  at  $  2.25  per  ton,     .        •        •  •          78.75 

30  empty  beer«barrels,  at  ( 2  each,       •        •  •             60.00 

2  beer-barrels  partly  fall,  at  (2  each,       •        •  •            4.00 

Value  of  the  stores  on  board,        .        .        •  •              33.00 

Freight  on  75  barrels  codfish,  at  2s.  per  barrel,  .          18.75 

$  3,260.90 

$  3,260.90 

Freight  on  200,000  laths,  at  40  cents  per  1,000,  80.00 

"<  6,625  pickets,  at  $  2  per  1000,         .  13.27 

^  35  tons  plaster,  at  $  2.50  per  ton,  52.50 

«  32  beer-barrels,  at  25  cents,         .  8.00 

$  3,414.67 
Articles  on  board  belonging  to  Augustus  Norton,  es- 
timating the  quadrant  at  $  16,     •        .        .        .        123.00 
Cash  in  his  trunk, 10.00 

$  3,547.67 
1 3^7.67  === 

45.67 


$3,593.24 

^  Amounting  in  the  whole,  without  interest,  to  $  3,547.67. 
AU  which  is  respectfully  submitted. 

"  Georoe  W.  Morton,  U.  &  Commissioner. 

**  April  30, 1847.^ 
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In  May,  1847,  the  District  Court  confirmed  the  report  of  the 
commissioner,  with  interest  from  the  7th  of  Febmary,  1847, 
and  costs. 

The  claimant  appealed  to  the  Circuit  Comrt,  which,  in  No* 
vember,  1847,  affirmed  the  decree  of  the  District  Court 

The  claimant  then  appealed  to  this  coort 

It  was  argued  by  Mr.  Woody  for  the  appellant,  and  Mr.  Oil- 
leii  for  the  appellees. 

Mr.  Wood  contended  that,  from  the  evidence  (which  he  ex- 
aniined),  the  following  facts  were  shown  to  exist  in  the  case. 

The  schooner  lole  was. sailing  towards  New  York,  in  Long 
Island  Sound,  steering  her  course  west ;  but  her  actual  course, 
by  reason  of  lee-way,  &c^  west  by  south.  The  wind  fresh  from 
the  north.     Sailing  at  rate  of  seven  miles  an  hour. 

Under  these  circumstances,  the  wind  was  jfair^for  the  schoon-. 
er,  that  is,  she  had  what  is  technically  called  ^  a  free  wind,"  or 
"  haid  the  wind  free.** 

The  steamboat  Neptune,  with  from  200  to  300  passengers, 
was  going  ^'down  Sound"  from  New  York,  on  her  proper 
course,  east  or  east  by  north.  Her  speed  about  ten  miles  an 
hour. 

The  collision  was  about  ten  o'clock.  The  two  vessels  were 
therefore  approaching  each  other  at  a  combined  rate  of  seven- 
teen miles  per  hour. 

The  night  was  clear  towards  the  west,  north,  and  south,  but 
dark  towards  the  east  by  reason  of  a  ^^  bank  "  or  doud  in  that 
direction,  which,  at  or  about  the  time  of  collision,  rendered  ob- 
jects invisible. 

Libellants'  witnesses  do  not  contradict  this. 

The  direction  of  the  wind  aAd  course  of  the  schooner  were 
such  as  to  present  her  sails  edfi^ewise  to-  the  officers  of  the 
steamboat,  so  as  to  increase  the  £fficulty  of  seeing  her. 

The  position  of  her  sails,  however,  indicated  to  the  officers 
of  the  steamboat,  when  they  did  see  her,  that  the  schooner  was 
sailing  nearly  towards  them,  or  nearly  from  them,  and  not 
across  the  Sound 

The  courses  of  the  two  vessels  were  nearly  on  the  same 
line  (in  opposite  directions),  that  is,  on  lines  which,  when  the 
schooner  was  first  discovered  by  the  officers  of  the  steamboat, 
converged  very  nearly  to  each  other ;  so  that  the  schooner  was 
at  first  seen  directly  ahead  of  the  steamboat,  or  a  little  on  her 
starboard  bow. 

The  steamboat  was  discovered  by  the  crew  of  the  schooner 
when  several  miles  distant 

The  officers  and  crew  of  the  steamboat  did  not  and  could 
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not  seethe  schooner  until  within  a  distance  not  greater  thaa 
from  one  quarter  to  three  eighths  of  a  niile. 

At  the  instant  the  schooner  was  discovered,  the  course  of  the 
steamboat  was  changed  to  windward  (that  is,  to  northeast),  to 
avoid  the  schooner. 

Under  the  circumstances,  this  was  the  prudent  and  proper 
course. 

The  steamboat  did  prudently  all  that  was  possible  to  avoid 
the  collision,  and  to  save  life  and  property  after  the  collision. 

The  steamboat  was  propeHy  officered  and  manned. 

The  schooner  did  nothing  to  avoid  the  collision ;  but  either 
kept  her  course  (notwithstanding  she  saw  the  steamboat  ap- 
proaching for  nearhr  half  an  hour),  or  she  designedly  luffed,  or 
was  suffered  to  lufl,  so  as  to  cross  the  steamboat's  bows. 

The  schooner  neither  carried  lights  nor  showed  one,  when 
she  saw  the  steamboat  approaching. 

She  ought  at  least  to  have  showed  a  light,  when  her  crew 
witnessed  the  approach  of  the  boat  for  neany  half  an  hour. 

Upon  this-  state  of  facts,  Mr.  Wood  arranged  his  argument 
under  the  following  points,  viz. :  — 

I.  To  enable  the  owners  of  the  lole  to  recover  in  this  case, 
there  must  have  been  wilful  misconduct  on  the  part  of  the 
Neptune,  or  negligence  on  her  part,  accompanied  witK  freedom 
from  blame  on  the  part  of  the  lole. 

There  is  no  pretence  for  a  charge  of  wilful  misconduct. 

II.  No  blame  or  negligence  can  be  imputed  to  the  Neptune. 

1.  She  was  sufficiently  manned  with  skilful  and  experienced 
seamen. 

2.  She  was  well  and  sufficiently  lighted,  and  \n  the  proper 
place. 

The  court  erred  in  assuming  that  the  atmosphere  was  thick, 
as  well  as  cloudy,  ahead. 

3.  The  Neptune  had  a  good  look-out.  The  night  not  being 
foggy  or  hazy,  a  look-out  on  her  deck  below  was  unnecessary. 
The  look-out  in  IJie  pilot-house  was  proper  and  sufficient  The 
court  erred  in  supposing  a  closed  window  intervened  on  the 
said  14)^h  of  July. 

4.  She  was  properly  navigated  as  to  speed. 

Though  she  went  faster  at  daylight,  and  in  the  early  part  of 
her  voyage,  at  the  period  in  question  she  was  going  at  the  rate 
of  ten  miles  the  hour;  which  Was  not  too  fust,  taking  into  view 
the  general  well-known  usage  in  this  country,  and  the  character 
of  the  evening,  which  enabled  the  lole  or  any  other,  vessel 
approaching  her  to  see  her  at  a  great  distance,  and  on  their 
showing  a  Tight  would  enable  her  to  see  them.  The  Perth,  3 
Hagg.  Adm.  417. 
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5.  The  Neptane  was  properiy  navigated,  as  to  coime,  which 
was  east  by  north,  by  the  compass,  and  continaed  so  nntil  she 
discovered  the  lole. 

The  lole  was  approaching  her  on  a  west  comae,  by  fbe 
compass. 

Allowance  being  made  for  lee-way  of  both  vessels,  which 
amounted  to  about  half  a  point,  they  were  going  the  same 
course  reversed,  with  a  variation  of  about  half  a  point. 

IIL  The  Neptune  first  perceived  the  lole  at  a  distance  from 
her  of  one  quarter  to  three  eighths  of  a  mile,  and  could  not  see 
her  at  a  greater  distance,  by  reason  of  the  doud  in  the  east 

IV.  At  this  time  the  lole  appeared  to  the  Neptune  to  be  ap- 
proaching or  receding  in  nearly  the  same  line,  her  sails  beinff 
seen  edgewise,  and  the  Neptune  appeared  to  be  in  the  act  of 
crossing  her  Une  to  the  nortbwaro,  she  being  seen  over  the 
starboard  bow  of  the  Neptune,  wluch  is  fully  established  by 
the  specific  observations  of  the  witnesses. 

V.  The  evidence  that  the  Neptune,  at  the  distance  of  six 
miles  from  the  lole,  was  on  a  line  south  of  that  of  the  lole, 
and  so  as  to  pass  the  lole  to  the  south  of  her,  is  too  weak  to 
overcome  the  dear  and  decisive  evidence  on  the  last  point,  even 
assuming  them  to  be  competent  witnesses. 

These  witnesses  were  interested  and  incompetent 

To  hit  the  lole  as  she  did,  ](the  lole  keeping  her  course,) 
and  to  come  up  directlv  towards  her,  the  Neptune  must  have 
changed  her  course  to  due  north,  or  north  by  west,  which  is  not 
onlv  improbable,  but  contradicted  decidedly  by  the  evidence. 

V  L  Assuming  it  to  be  true,  and  that  the  Neptune  changed 
her  course  to  the  northward,  some  five  or  six  minutes  prior  to 
the  collision,  it  was  so  changed  as  to  bripg  her  in  the  position 
stated  in  the  fourth  point ;  and  she  was  in  that  position  when 
the  lole  was  first  discovered  by  her,  as  the  evidence  decisively 
shows. 

VIL  If  the  Neptune  changed  her  course  five  or  six  minutes 
before  the  collision,  so  as  to  bring  her  in  the  position  stated  in 
the  fourth  point,  she  was  not  in  fault  in  making  the  change, 
because  she  did  not  (and  could  not)  then  see  the  lole* 

VIII.  And  it  was  the  duty  of  the  Neptune,  w.ben  she  first 
perceived  the  lole,  to  endeavour  to  pass  her,  and  not  to  stop  or 
slack  her  speed. 

1.  By  stopping  her  course,  she  would  have  been  in  danger 
of  being  run  into  while  at  rest  by  a  moving  body,  therein 
endangering  the  lives  of  her  passengers ;  it  being  the  duty  of 
passenger  vessels  to  use  every  precaution  of  diligence,  industry, 
and  skill  to  save  the  lives  of  their  passens^rs.  2  Kentfs  CSom. 
601,  603;  Christie  v,  Origgs,  2  Camp.  N.  P.  B.  79. 
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2.  By  slackening  her  coarse  she  would  have  been  less  able 
to  avoid  collision  than  by  continuing,  or  even  accelerating,  her 
speed. 

IX.  The  Neptune,  when  in  the  position  stated  in  the  fourUi 
point,  was  correct  in  patting  her  helm  a-starboard. 

1.  It  was  highly  expedient  that  both  vessels,  on  accoant  of 
the  proximity,  shoald  be  active  in  endeavoring  to  avoid  col- 
lision, and  that  neither  shoald  keep  her  coarse,  and  the  Neptane 
was  boand  to  act  on  that  sapposition*  The  Friends,  1  Wm. 
Bob.  482. 

2.  It  was  proper  that  the  Neptane  shoald  go  to  the  wind- 
ward;  the  deviation  in  that  direction  on  her  part  was  easier,  as 
she  was  crossing  the  line  of  the  lole  in  that  direction,  and  the 
lole  ooald  bear  away  to  the  leeward  more  readily  than  she  coald 
laff  towards  the  wind.    The  Shannon,  1  Wm.  Rob.  469,  470. 

3.  This  movement  was  not  only  more  convenient,  bat 
conformable  to  the  general  practice  of  the  Soand,  which  is 
a  wide  sea,  and  rales  are  modified  by  practice  in  particalar 
localities. 

The  TrinityHoase  reflation  is  applicable  only  to  narrow 
channels.    1  Wm.  Bob.  4iB9. 

4.  The  general  rale  that  a  vessel  shoald  pass  to  the  right  ia 
not  imperative,  bat  a  rale  of  convenience,  which  yields  to  cir- 
camstances,  when  both  shoald  be  -active.  Abbott  on  Ship- 
ping, 476 ;  3  Carr.  &  Payne,  529 ;  The  Friends,  1  Wm.  Bob. 
482;  The  Woodrop  Sims,  2  Dods.  86;  The  Cynosare,  7  Law 
Bep.  222. 

X  The  Neptane  woald  have  avoided  the  lole,  if  the  lole 
had  even  kept  her  coarse ;  more  especially,  if  she  had  borne 
away  to  the  leeward,  when  she  saw  the  change  of  coarse  of  the 
steamboat  towards  the  north,  by  her  lights.  And  it  was  her 
daty  to  bear  away,  as  she  coold  easily  perceive  the  change  of 
the  Neptane's  coarse.     The  Cynosare,  3  Carr.  &  Payne,  529. 

XL  The  Ide,  according  to  the  preponderating  weight  of  the 
evidence,  neither  kept  h^  coarse  nor  bore  away  from  the  wind» 
bat,  from  the  agitation  of  her  helmsman,  or  some  other  caase, 
she  laffed  into  the  wind,  across  the  coarse  then  parsaed  by  the 
Neptane.  The  blow  was  received  by  the  steamboat  on  the 
starboard  side  of  her  bows. 

XIL  The  lole  was  in  faolt,— 

L  In  not  keeping  &  look-oat,  and  discovering  the  clonds  in 
the  east;  and  in  not  forthwith  showing  a  light  when  she  dis- 
covered the  Neptane,  it  being  her  duty,  and  the  practice  of 
the  Soand^  in  sach  circamstai.ces,  to  show  a  light  And  it 
was  more  important  for  her  to  exhibit  a  light  to  the  steam- 
boat,  than  for  the  latter  to  show  a  light  to  her. 
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2.  In  not  bearing  away  when  the  Neptone  changed  her 
course ;  which  change  she  perceived,  or  might  have  perceived, 
with  a  proper  look-out. 

3.  In  neglecting  her  helm,  bringing  her  to  the  wind,  and 
crossing  the  track  of  the  Neptune.     See  eleventh  point. 

XIIL  The  lole  being  in  default,  cannot  recover,  even  assum- 
ing there  is  fault  on  the  part  of  the  Neptune ;  it  not  appearing 
there  was  any  wilful  design  on  the  part  of  the  Neptune  to  injure. 
Bathbun  v.  Payne,  19  Wend.  399 ;  Barnes  v.  Cole,  21  Wend. 
188 ;  Simpson  v.  Hand,  6  Whart  311 ;  Reeves  v.  Constitution, 
Gilpin,  579 ;  Broadwell  v.  Swigert,  7  B.  Monroe,  39 ;  The  Celt, 
3  Hagg.  Adm.  322,  323 ;  The  Cynosure,  7  Law  Rep.  222 ; 
Cook.  V.  Champlain  Transportation  Company,  1  Denio,  99 ; 
Brown  v.  Maxwell,  6  Hill,  592 ;  Hartfield  v.  Roper,  21  Wend. 
618 ;  Brownell  v.  Flagler,  5  Hill,  282 ;  Spencer  n.  Utica  and 
Schenectady  Railroad  Co.  5  Barboiyr,  337. 

XIV.  If  the  damage  is  the  result  of  accident,  there  can  be 
no  recovery ;  and  accident  is  to  be  presumed,  till  the  contrary 
is  shown. 

Mr.  OiUet  contended  that,  acccnrding  to  the  evidence,  the 
following  was  the  state  of  facts :  — 

1.  The  collision  took  place  in  Long  Island  Sound,  on  the 
.14th  of  July,  1846,  between  nine  and  ten  o'clock,  P.  M.,  the 

Neptune  cutting  the  lole  nearly  in  two  between  the  fore  and 
main  rigging,  and  sinking  her  immediately,  with  her  cargo  and 
two  passengers.  The  crew  saved  themselves  by  climbing  upon 
the  Neptune.    This  position  is  not  disputed. 

2.  The  lole,  at  the  time  of  the  collision,  had  passed  about 
one  mile  south  of  the  Middle  Ground  light-boat, -and  was  west 
of  her.     The  lole  was  steering  directly  west. 

3.  The  wind  was  blowing  fresh  from  the  north,  and  the  lole 
was  running  close  on  the  wind. 

4.  The  lole  did  not  chan&[e  her  course  or  luff  before  the  col- 
lision, but  her  sails  were  fuU  when  it  took  place. 

5.  The  steamboat  changed  her  course  to  the  windward  by 
putting  her  wheel  hard  a-starboard  when  within  a  quarter  to 
three  eighths  of  a  inile  from  the  schooner. 

6.  Toe  steamer  would  have  cleared  the  schooner,  if  tiie  for- 
mer had.  not  changed  her  course. 

7.  There  is  no  custom  requiring  a  schooner  in  the  Sound  to 
carry  lights  when  sailing. 

8.  The  night  was  not  so  dark  as  to  render  lights  at  all 
necessary. 

9.  It  is  the  duty  of  a  steamboat,  when  a  schooner  is  sailing 
on  the  wind,  if  necessary  to  avoid  collision,  to  change  her 


DECEMBER  TERM,  1850.  S79 

St  John  V.  Pftine  et  aL 

course  so  as  to  avoid  the  latter,  and  it  is  not  the  duly  of  a 
schooner  to  change  to  the  leeward. 

10.  Claimant's  witnesses  state,  that,  when  they  first  saw 
the  lole.  she  was  a  quarter  to  three  eighths  of  a  mile  off,  dead 
ahead. 

If  this  evidence  is  true,  the  steamer  ought  to  have  ported  her 
helm  and  gone  to  the  south. 

Upon  this  state  of  facts,  Mr.  QiUet  made  the  following 
points :  — 

1.  The  schooner  performed  her  duty  in  every  respect,  and 
bad  a  right  to  keep  her  course  to  the  west.  Story  on  Bailments, 
§  611 ;  The  Thames,  5  Rob.  345 ;  The  Jupiter,  3  Hagg.  Adm. 
320 ;  Handaysyde  v.  Wilson,  3  Carr.  &  Payne,  528. 

2.  It  is  incumbent  on  the  steamboat  to  account  for  her  situ- 
ation, and  to  satisfy  the  court  that  there  was  no  mismanag> 
ment,  or  mistake,  or  blame  that  can  be  reasonably  imputed  to 
her.     The  Perth,  3  Hagg.  Adm.  414,  417. 

3.  The  steamboat  did  not  perform  her  duty,  but  was  in  fuult 
in  not  keeping  a  better  look-out,  in  changing  her  course  to  the 
windward,  and  in  not  turning  to  the  leeward,  (that  is,  to  the 
south,)  and  in  not  earlier  stopping  her  engine  and  backing 
when  she  saw  the  danger.  The  Iron  Duke,  9  Jurist,  439' 
Abbott  on  Shipping,  234 ;  Story  on  Bailments,  §  611 ;  3  Kent, 
Com.  230,  5th  ed. ;  The  Cynosure,  7  Law  Rep.  222 ;  The 
Jupiter,  3  Hagg.  320;  2  Wend.  452;  The  Friends,  1  Wm. 
Rob.  481,  483 ;  The  Shannon,  1  Wm.  Rob.  467 ;  1  Law 
Rep.  313,  318 ;  The  Gazelle,  1  Wm.  Rob.  475 ;  Lowrey  v. 
Steamboat  Portland,  1  Law  Rep.  313,  318;  The  Gazelle,  1 
Wm.  Rob.  475;  Conkling's  Admiralty,  305-31L 

4.  The  witnesses  for  the  steamboat  state,  that,  when  they  first 
discovered  the  schooner,  she  was  dead  ahead,  from  a  quarter  to 
three  eighths  of  a  mile  off.  If  so,  it  was  the  steamer's  duty  to 
have  ported  her  helm  and  gone  to  t'  '^  larboard  of  the  schooner. 
She  was  bound  to  take  the  utmost  care.  The  Gazelle,  1  Wm. 
Rob.  475 ;  The  Perth,  3  Hagg.  Adm.  414. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 

The  suit  was  commenced  in  the  District  Court  in  admiralty 
against  the  steamboat  Neptune  by  the  appellees,  who  were  the 
owners  of  the  schooner  lole,  for  damages  done  by  a  collision 
on  Long  Island  Sound,  off  Stratford  Point,  on  the  evening  of 
the  14th  of  July,  1846. 

The  lole  was  laden  with  a  cargo  of  lumber,  plaster,  and  fish 
in  barrels,  and  was  of  about  eighty  tons  burden 
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The  Neptune  had  on  board  from  200  to  250  passengers. 
The  schooner  was  struck  near  midships,  on  the  larboard  side, 
and  immediately  sunk,  carrying  with  her  a  woman  and  child, 
who  were  lost 

The  libel  charges  that  the  schooner  was  on  her  voyage  up 
ihe  Sound  to  New  York ;  and  that  about  a' mile  south  of  the 
light-boat  stationed  off  the  Middle  Ground,  a  shoal  at  that  place, 
and  nearly  opposite  Stratford  Point,  some  sixty  miles  from 
New  York,  she  was  steering  about  a  west  course,  the  wind  be- 
ing from  the  north,  and  the  night  dear,  so  that  a  vessel  could 
be  descried  at  a  considerable  distance ;  and  that  while  sailing 
upon  this  course  with  a  fresh  wind,  going  at  from  six  to  eight 
knots  an  hour,  and  a  short  time  after  the  schooner  had  passed 
ihe  light-boat,  between  the  hours  of  nine  and  ten  o'clock  at 
night,  she  was  negligently  run  down  by  the  Neptune,  which 
vessel  was  proceeding  down  the  Sound  from  New  York,  and 
struck  against  her  huU,  head  on,  between  the  fore  and  main 
rigging  on  the  larboard  side,  with  such  force  and  violence  as  to 
break  open  her  hull,  and  cut  her  nearly  in  two,  so  that  she  filled 
and  sunk  immediately. 

The  allegations  of  the  answer  are,  that  the  Neptune  had 
sailed  from  New  York  at  five  o'clock  of  the  afternoon  of  that 
day,  bound  for  Newport  and  Providence  (R.  L),  and  had  pro- 
ceeded on  her  voyage  until  within  about  a  mile  from  Stratford 
light-boat,  when,  at  or  about  eight  or  ten  o'clock  in  the  evening, 
a  vessel  was  descried  about  a  quarter  of  a  mile  ahead,  which 
turned  out  to  be  the  lole  in  question.  That  immediately  on 
seeing  the  vessel,  the  course  of  the  Neptune  was  changed  to 
windward  for  the  purpose  of  giving  her  the  course  she  was 
running.  That  when  the  Neptune  was  about  ten  or  twelve 
lengths  from  the  schooner,  it  was  seen  that  she  had  changed 
her  course,  and  was  luffing  up  into  the  wind  so  as  to  cross  the 
bows  of  the  steamboat.  That  when  first  seen,  the  lole  was  run- 
ning west  by  south,  from  which  she  changed  suddenly  to  about 
northwest ;  that,  on  seeing  she  had  changed  her  course,  the  bell 
of  the  Neptune  was  immediately  rung  to  stop  her,  and  all  efforts 
made  to  avoid  the  collision;  but  that  the  schooner  came  di- 
rectly across  the  bows  of  the  steamboat,  and,  the  latter  having 
still  some  headway,  a  collision  could  not  be  avoided. 

It  will  be  seen  urom  these  allegations  of  the  respective  par- 
ties, that  the  issue  between  them,  and  upon  which  the  case 
must  turn  in  favor  of  the  one  or  the  other,  is  a  very  simple  one, 
whether  we  have  regard  to  the  law  or  to  the  facts. 

The  statement  of  the  lole  is,  that  she  was  proceeding  on  a 
west  course  up  the  Sound,  nearly  close-hauled  to  the  wind,  with 
her  starboard  tacks  on  board,  at  the  rate  of  about  seven  knots 
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an  hour ;  and  that,  while  keeping  on  this  course,  the  Neptune, 
in  an  improper  manceuvre  to  cross  her  trail,  and  pass  to  the 
windwajcl,  struck  her  near  midships  on  the  larboard  side,  and 
sunk  her. 

The  allegation  of  the  Neptune  does  not  vary  substantially 
from  this  statement,  except  that  it  charges  the  collision  to  the 
fault  of  the  lole  in  not  keeping  on  her  course,  but  suddenly 
changing  it  by  throwing  her  head  into  tb,e  wind,  and  thereby 
placing  her  athwart  the  track  of  the  steamboat  as  she  was  in 
the  act  of  passing  to  the  windward. 

The  general  question  involved  in  the  case  is,  which  of  these 
vessels  has  been  in  fault ;  and  this  will  depend  upon  the  evi* 
dence  produced  by  each  in  the  court  below,  together  with  the 
application  of  the  rules  of  navigation  to  be  observed  by  them 
at  the  time  of  the  collision,  and  with  a  view  to  avoid  it,  having 
regard  to  their  relative  position  and  course ;  and,  more  especiaf 
ly,  the  application  of  these  rules  under  the  facts  and  circum- 
stances, in  a  case  where  the  colliding  vessel  is  propelled  by 
steam,  and  the  other  by  sails. 

Among  the  nautical  rules  applicable  to  the  navigation  of 
sailing  vessels  are  the  following,  viz. :  —  A  vessel  that  has  the 
wind  free,  or  sailing  before  or  with  the  wind,  must  get  out  of 
the  way  of  the  vessel  that  is  close-hauled,  or  sauing  by  or 
against  it ;  and  the  vessel  on  the  starboard  tack  has  a  right  to 
keep  her  course,  and  the  one  on  the  larboard  tack  must  give 
way,  or  be  answerable  for  the  consequences.  So,  when  two 
vessels  are  approaching  each  other,  both  having  the  wind  free, 
and  consequentlv  the  power  of  readily  controlling  their  move- 
ments, the  vessel  on  the  larboard  tack  must  give  way,  and  each 
pass  to  the  right  The  same  rule  governs  vessels  sailing  on  the 
wind  and  approaching  each  other,  when  it  is  doubtful  which  is 
to  windward.  But  if  the  vessel  on  the  larboard  tack  is  so  far 
to  windward  that,  if  both  persist  in  their  course,  the  other  will 
strike  her  on  the  lee  side  abaft  the  beam  or  near  the  stem,  in 
that  case  the  vessel  on  the  starboard  tack  should  give  way,  as 
she  can.  do  so  with  greater  facility  and  less  loss  of  time  and 
distance  than  the  other..  Again,  when  vessels  are  crossing 
each  other  in  opposite  directions,  and  there  is  the  least  doubt 
of  their  going  clear,  the  vessel  on  the  starboard  tack  should 
persevere  in  her  course,  while  that  on  the  larboard  tack  should 
bear  up,  or  keep  away  before  the  wind.  The  Friends,  1  WnL 
Rob.  483 ;  The  Traveller,  2  Wm.  Rob.  197 ;  The  Ann  and 
Mary,  lb.  189 ;  The  Chester,  3  Hagg.  316 ;  The  Jupiter,  lb. 
320 ;  The  Celt,  lb.  327 ;  The  Woodrop  Sims,  2  Dodson,  86 ; 
The  Thames,  5  Rob.  345 ;  3  Carr.  &.  Payne,  628 ;  9  lb.  601 ; 
12  Afoore,  148 ;  3  Kent,  Com.  230. 

49* 
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These  rules  have  their  exceptions  in  extreme  cases,  depend- 
ing*upon  the  special  circumstances  of  the  case,  and  in  respect 
to  which  no  general  rule  can  be  laid  down  or  applied.  Either 
vessel  may  find  heirself  in  a  position  at  the  time  when  it  wotdd 
be  impossible  to  conform  to  them  without  certain  peril  to  her- 
self, or  a  collision  with  the  approaching  vessel  Under  such 
circumstances,  the  master  must  necessarily  be  thrown  upon 
the  resources  of  his  own  judgment  and  skill  in  extricating  his 
own  vessel,  as  well  as  the  vessel  approaching,  from  .the  im- 
pending peril.  These  cases  cannot  be  anticipated,  and  there- 
fore cannot  be  provided  for  by  any  fixed  regulation.  They 
can  only  be  examined,  and  the  management  of  the  vessel  ap- 
proved or  condemned,  as  the  case  may  arise. 

But  no  one  can  look  through  the  reports  in  admiralty  in 
England  without  being  struck  with  the  steadiness  and  rigcnr 
with  which  these  general  nautical  rules  have  been  enforced  in 
cases  of  collision,  under  the  advice  of  the  Trinity  masters  of 
that  court,  or  fail  to  be  impressed  with  the  justice  and  pro- 
priety of  such  application,  and  the  salutary  results  flo\(dng 
from  it 

In  the  case  of  the  Traveller,  an  exception  was  set  up  by  the 
colliding  vessel,  on  the  ground  that  the  other,  when  .first  de- 
scried, was  about  two  points  on  her  lee  bow.  This  was  de- 
nied. But  the  court  declined  to  enter  into  a  minute  examina- 
tion as  to  which  of  the  statements  was  correct,  observing  that 
it  had  been  distinctly  laid  down,  over  and  over  again,  that 
when  two  vessels  on  opposite  tacks  are  approaching  each 
other,  and  there  is  .a  probability  of  collision,  it  is  the  duty  of 
the  vessel  on  the  larboard  to  give  way  at  once,  without  con- 
sidering whether  the  other  vessel  be  one  or  more  points  to  lee- 
ward. And,  in  the  case  of  the  Friends,  the  coiirt,  where  an 
exception  was  attempted  to  be  engrafted  on  the  Trinity  rules, 
in  submitting  the  case  to  the  Trinity  masters,  recommended 
that,  for  the  sake  of  the  safe  navigation  of  the  Thames  and  the 
great  interests  which  are  daily  and  hourly  there  at  stake,  the 
exception,  if  any  were  to  be  made,  should  be  clear,  definite,  and 
intelligible,  in  order  that  it  might,  at  the  first  glance,  be  known 
to  the  mercantile  and  maritime  world ;  that  unless  it  were  so,  it 
was  obvious  that  persons  in  all  cases  would  endeavor  to  form 
exceptions  for  themselves,  and  instead  of  certainty  they  would 
have  uncertainty;  instead  of  security,  danger.  And  in  the 
case  of  1;he  Ann  and  Mary,  decided  in  1843,  the  Trinity  mas- 
ters observed  to  the  court,  speaking'of  the  rule  that  the  vessel 
on  the  larboard  tack  must  give  way,  and  where  they  bad  ap- 
plied it  with  great  rigor,  that  the  golden  rule  so  long  estab- 
fisbed  must  •  be  strictiy  adhered  to,  which  was,  that  the  vessel 
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on  the  larboard  tack  is  to  give  way  and  the  vessel  on  the  star- 
board tack  to  hold  on ;  and  that  the  new  mle  which  had  been 
lately  made  for  steam-vessels,  namely,  each  to  pnt  the  helm 
a-port,  nnder  all  doubtful  curcumstances,  assimilated  with  it. 
The  vessel  on  the  starboard  tack  puts  her  helm  a-port  to  keep 
the  wind,  and  the  vessel  on  the  larboard  tack  does  the  same  to 
bear  away.  That  the  same  rule  applied  to  sailing,  as  well  as 
steam  vessels,  and  if  it  should  be  strictly  adhered  to,  there 
would  not  be  one  thousandth  part  of  the  accidents  which 
bad  occurred. 

These  rules,  which  are  the  results  of  the  practical  experience 
and  wisdom  of  navigators,  cannot  be  too  suongly  impressed 
upon  the  observance*of  those  engaged  in  the  management  of 
vessels  on  our  rivers,  or  other  waters  where  the  course  of  busi- 
ness and  trade  naturally  confines  the  navigation  to  a  particu- 
lar tract  or  route ;  and  it  is  the  obvious  duty  of  the  courts  to 
apply  them  strictly  in  all  cases  of  collision,  unless  where  a 
clear  exceptipn  is  established  by  the  party  seeking  to  excuse 
himself  for  a  departure. 

Our  examination  thus  far  has  been  confined  to  the  nautical 
rules  goveminfi;  the  navigation  of  sailing  vessels.  We  have 
thus  confined  it,  because  it  will  be  found  that  they  are  gen- 
erally applicable  as  rul'^  regulating  the  navigation  in  cases 
where  one  of  the  vessels  is  propelled  by  steam. 

The  striking  difference  is,  that  steam-vessels  are  regarded  in 
the  light  of  vessels  navigating  with  a  fair  wind,  and  are  always 
under  obligations  to  do  whatever  a  sailing  vessel  going  free  or 
with  a  fair  wind  would  be  required  to  do  uader  similar  circum- 
stances. Their  obligation  extends  still  further,  because  they 
possess  a  power  to  avoid  the  collision  not  bclonginfi;  to  sailing 
vessels  even  with  a  free  wind,  the  master  having  the  stec^mer 
under  his  command,  both  by  altering  the  helm  and  by  stop- 
ping the  engines.  They  are  also  of  vast  power  and  speed 
compared  with  craft  on  our  rivers  and  internal  seas  propelled 
by  sails,  exposing  the  latter  to  inevitable  destruction  in  case  of 
collision,  and  rendering  it  at  all  times  difficult,  and  not  unfre- 
quentiy  impossible,  to  get  out  of  their  way.  Greater  caution 
aiid  vigilance  are  therefore  naturally  to  be  exacted  of  those  in 
charge  of  them,  ixy  .avoid  the  dangers  of  the  navigation.  This 
justly  results  from  the  superior  power  to  direct  and  control  the 
course  and  speed  of  the  vessel,  and  the  serious  damage  conse^ 
quent  upon  a  failure  to  avoid  the  dangers.  As  a  general  rule^ 
therefore,  when  meetinfi;  a  sailing  vessel,  whether  close-hauled 
or  with  the  wind  free,  the  latter  has  a  right  to  keep  her  course, 
and  it  is  the  duty  of  the  steamer  to  adopt  such  precautions  as 
will  avoid  her.    The  Shannon,  2  Hagg.  Adm.  173 ;  The  Perth^ 
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3  lb.  414 ;  The  Rose,  2  Wm.  Rob.  1 ;  Hawkins  v.  The  Badi- 
688  and  Orange  Steamboat  Co.,  2  Wend.  452 ;  3  Kent|  Com. 
230 ;  Abbott  on  Shipping,  p.  228  (Boston  ed.  1836). 

By  an  adherence  to  this  rule  on  the  part  of  the  sailing  ves- 
sel, the  steamer  with  a  proper  look-oat  will  be  enabled,  when 
approaching  in  an  opposite  direction,  to  adopt  the  necessary 
measures  to  avoid  the  danger,  as  she  will  have  a  right  to  as- 
sume that  the  sailing  vessel  will  keep  her  course.  Ifthe  latter 
fails  to  do  this,  the  fault  will  be  attributable  to  her,  and  the 
master  of  the  steamer  will  be  responsible  only  for  a  fait  exer- 
tion of  the  power  of  his  vessel  to  avoid  the  collision  under  the 
unexpected  change  of  the  course  of  the  other  vessel,  and  the 
drcumstaiices  of  the  case. 

Recurring  now  to  the  facts  attending  the  collision,  as  dis- 
closed in  the  court  below,  and  applying  the  rules  of  navigation 
as  above  stated,  and  which  should  have  been  observed  by  the 
respective  vessels,  we  shall  be  enabled  to  determine  without 
much  difficulty  which  of  them  has  been  in  fault. 

The  lole  had  on  board  her  starboard  tacks,  and  was  nearly 
close-hauled  to  the  wind,  and,  as  we  have  seen,  had  a  right, 
and  indeed  was  bound,  to  keep  on  her  course ;  and  it  was  the 
duty  of  the  Neptune  to  adopt  the  proper  measures  to  avoid 
her.  There  is  some  discrepancy  in  the  evidence,  but  the  dear 
weight  of  it  is,  that  she  kept  het  course  till  the  collision  occur- 
red. She  was  not  descried  bv  the  hands  on  board  the  Nep- 
tune till  the  two  vessels  were  from  one  fourth  to  three  eighths 
of  a  mile  apart,  with  a  combined  speed  of  sixteen  or  seventeen 
miles  the  hour.  She  was  then,  as  they  supposed,  durectly 
ahead.  The  wheel  of  the  Neptune  was  immediately  put  hard 
a-starboard,  with  a  view  to  pass  the  schooner  to  the  widdwaid ; 
and  it  is  supposed  by  the  hands  on  board  that  this  manoeuvre 
would  have  cleared  her,  had  she  not  at  the  same  time  changed 
her  course  bv  heading  more  into  the  wind.  As  we  have  al- 
ready said,  this  allegation  is  not  borne  out  by  the  evidence. 
On  the'^ntrary,  the  strong  probability  is,  according  to  the  tes- 
timony, that  the  hands  on  board  the  Neptune  at  the  time  they 
first  descried  the  schooner  mistook  her  position,  and,  instead  of 
being  on  a  line  with  her,  that  the  Neptune  was  to  the.  leeward, 
and  that,  in  changing  her  course  and  coming  up  to  pass  to  the 
windward,  they  natturally  supposed  the  schooner  had  changed 
her  course  also. 

Besides,  she  was  in  fault  in  attempting  to  pass  the  loIe  to 
the  windward.  Even  admitting  that  she  was  not  mistaken  in 
the  position  of  this  vessel,  and  that  she  was  dead  ahead,  it 
was  the  duty  of  the  Neptune  to  bear  away ;  and  to  pass  on 
the  larboard  side.    As  we  have  seeO)  the  observance  of  no 
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one  of  the  roles  of  navigatioa  is  more  strongly  reeommended, 
or  more  steadily  enforced,  in  the  admiralty,  than  this  one, 
where  two  yessefs  are  approaching  in  opposite  directions,  and 
there  Is  danger  of  a  ooliision« 

It  is  observable  in  this  connection,  that  the  pilot  in  charge  of 
the  Meptnne  seems  not  to  have  been  properly  instmcted  in  his 
dnty  in  the  emergency  after  the  schooner  had  been  discovered 
ahead,  or  if  he  had,  that  he  neglected  it ;  for  we  find  him  testi- 
fying that,  if  he  bad  known  her  course,  (which  be  did  not 
when  he  gave  the  order,)  he  should  have  thrown  his  wheel  as 
he  did,  because  the  schooner  might  have  hauled  off  on  the 
wind.  And  the  other  pilot  on  board  expressed  the  opinion, 
that  there  was  Yio  difficulty  whatever  in  her  keeping  away  and 
avoiding  the  Neptune,  after  seeing  her  two  or  three  miles  off. 
They  seem  to  have  entertained  the  opinion,  that,  according  to 
the  rules  of  navigation,  it  was  the  duty  of  the  sailing  vessel 
to  give  way  when  meeting  a  vessel  propelled  by  steam ;  and 
this  even  when  she  was  on  the  starboard  tack  and  nearly  close- 
hauled  to  the  wind.  Now,' the  owner  is  responsible  for  damage 
resulting  not  only  from  want  of  care  and  attention  on  the 
part  of  those  in  charge  of  the  vessel,  but  also  from  the  want 
of  proper  knowled^  and  skill  to  enable  them  to  manage  her 
acocnrdinff  to  established  nautical  rules.  Eiror  of  judgment  will 
be  no  defence,  especially  if  resulting  from  incompetency.  And 
erroneous  opinions  of  duty  on  the  part  of  those  in  the  imme- 
diate management  and  control  of  the  vessel  naturally  turn 
a  doubt,  arising  from  conflicting  evidence  upon  a  question 
whether  or  not  a  proper  direction  was  given  in  the  emergency, 
against  them. 

We  are  also  satisfied,  that  the  steamboat  was  in  fault  in  not 
keeping  at  the  time  a  proper  look-out  on  the  forward  part  of 
the  deck;  and  that  the  failure  to  descry  the  schooner  at  a 
greater  distance  than  half  a  mile  ahead  is  attributable  to  this 
neglect  The  pilot-house,  in  the  night,^  especially  if  dark,  and 
the  view  obscured  by  clouds  in  the  distance,  was  not  the 
proper  place,  whether  the  windows  were  up  or  down.  The 
view  of  a  look-out  stationed  there  must  necessarily  have  been 
partially  obstructed.  A  competent  and  vigilant  look-out  sta- 
tioned at  the  forward  part  of  the  vessel,  ana  in  a  position  best 
adapted  to  descry  vessels  approaching  at  the  earliest  moment, 
is  indispensable  to  exempt  the  steamboat  from  blame  in  case 
of  accident  in  the  night-time,  while  navigating  waters  on 
which  it  is  accustomed  to  meet  other  water  craft. 

There  is  nothing  harsh  or  unreasonable  in  this  rule ;  and  its 
strict  observance  and  enforcement  will  be  found  as  beneficial 
to  the  interest  of  the  owners  as  to  the  aafety  of  navigation ; 
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a  remark  equally  tme  in  respect  to  every  other  nautical  rule, 
which  the  results  of  experience  have  shown  enter  so  mateii* 
ally  into  the  proper  management  of  the  vessel 

It  has  been  insisted,  that  the  schooner  was  in  fault  in  not 
carrying  a  light,  so  as  to  enable  the  vessels  approaching  to  see 
her  at  a  greater  distance.  But  all  agree  that  it  was  a  clear, 
starlight  night,  and  hence  there  could  be  no  difficulty,  with  a 
proper  look-out,  in  seeing  to  a  sufficient  distance  to  enable 
the  steamer  to  make  the  proper  movement  to  avoid  her. 
It  is  not  usual  for  sailing  vessels  to  carry  lights  on  such  a 
night 

It  is  true,  some  of  the  witnesses  on  the  part  of  the  Neptune 
speak  of  a  black  cloud  in  the  eastern  horizon,  which  obscured 
the  View  from  vessels  going  in  that  direction.  But  the  allega^ 
tion  is  not  maintained  by  the  evidence  to  an  extent  that  would 
justify  us  in  attributing  to  it  any  material  importance. 

Upon  the  whole,  we  are  satisfied  the  decree  below  is  right, 
and  must  be  affirmed. 

Mr.  Justice  DANIEL  dissented  from  the  opinion  of  the 
court  in  this  case,  and  also  in  that  of  Newton  v.  StebUn8» 
For  his  opinion,  see  the  conclusion  of  the  last-mentioned  caae^ 
which  follows  the  present 

Order. 

This  cause  came,  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  was'  argued  by  counsel 
On  consideration  whereof,  it  is  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs  and  damages- at 
the  rate  of  six  per  centum  per  annum. 


Isaac  Newton,  Claimant  of  Steamboat  New  Jersey,  Appellant, 

V.  John  H.  Stebbin:^. 

Where  a  sailing  Tes^el  was  descending  the  Hudson  Rirer  with  bat  a  trifling  wind, 
and  chiefly  by  the  force  of  the  current,  and  came  into  collision  with  a  steamer 
ascending  the  river,  the  question  in  the  case  was,  whether  or  not  the  accident  hap- 
pened, notwithstanding  every  proper  precautionary  measure  had  been  taken  on 
the  part  of  the  steamTOat  to  pass  the  sloop  in  safety,  in  consequence  of  an  im- 
proper movement  of  that  vessel  by  the  mismanagement  and  unskilfulness  of  ^tm 
persons  in  charge  of  her.  If  the  sailing  vessel  kept  her  course,  it  was  the  duty  of 
the  steamboat  to  avoid  her.    The  evidence  showing  that  the  steamer  did  not  take 
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proper  precMitionarT  measurei  to  ayoid  the  sloop  while  endeaToring  to  paae  ker, 
the  responsibilitr  o^the  collision  most  restnpon  the  steamer. 
The  steamer  was  m  f^alt  for  not  slackenins;  her  speed,  on  meeting  a  fleet  of  sailing 
vessels  in  a  narrow  channel  of-the  rirer,  she  then  going  at  the  rate  ci  from  eight  to 
ten  knots  the  hour.  She  was  also  in  fanlt,  in  not  having  a  proper  look-oat  at  the 
forward  part  of  the  Tessel,  there  being  no  one  bat  the  mAi  iX  M  wheel  on  deck. 

This  was  an  appeal  from  the  Circuit. Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Like  the  preceding  case,  it  arose  from  a  collision  which  took 
place  between  a  steamboat  and  a  sailing  vessell 

The  circumstances  under  which  the  collision  took  place,  as 
claimed  to  exist  by  the  respective  parties,  are  thus  set  forth  in 
the  libel  and  answer.    The  libel  wasf  £led  in  November,  1845. 

<^  To  the  Honorable  Samuel  E.  Betts,  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

"  The  libel  and  complaint  of  John  H.  Stebbins,  of  Coeyman^i 
mariner,  owner  of  the  sloop  Hamlet,  whereof  the  libellant  was 
master,  her  tackle,  apparel,  and  furniture,  against  the  steamboat 
New  Jersey,  whereof  one  Beebe*  now  is  or  late  Was  master,  her 
engine,  boiler,  tackle,  apparel,  and  furniture,  now  within  tb?^ 
district,  and  also  against  all  persons^  lawfully  intervening  tor 
their  interest  therein,  in  a  cause  of  collision,  civil  and  maritime ; 
and  thereupon  the  said  John  H.  Stebbins  alleges  and  articu- 
lately propounds  as  follows :  — 

<<  1st  That  some  time  in  the  month  of  October  last  the  said 
sloop  Hamlet  (whereof  the  Baid  Jibellant  was  master)  was  at 
the  port  of  Bristol  on  the  Hudson  River,  and  destined  on  a 
voyage  thence  to  the  port  of  New  York,  with  a  cargo  of 
flagging  and  other  stone  on  board ;  and  was  at  the  time  a 
tignt,  stanch,  and  well-built  vqss^I,  of  the  burden  of  ninety 
tons,  or  thereabouts,  and  was  then  completely  rigged  and  suffi- 
ciently provided,  and  then  had  on  board,  and  in  her  service,  a 
full  and  competent  crew  for  the  navigation  of  said  sloop  on 
the  voyage  above  mentioned. 

^<  2d.  That  in  the  said  month  of  October  the  said  sloop,  pro- 
vided and  manned  as  aforesaid,  sailed  from  the  port  of  Bristol 
on  her  aforesaid  voyage  to  the  port  of  New  York,  and  in  the 
prosecution  of  the  said  voyage,  as  he  is  informed  ^nd  believes, 
the  said  sloop  proceeded  at  the  rdte  of  aboat  four  or  five  miles 
per  hour,  until  she  arrived  at  a  point  on  the  Hudson  River  called 
Blue  Point;  that  at  that  point  the  wind  failed,  and  the  said 
sloop  then  proceeded  with  the  force  of  the  current  and  very  lit- 
tle wind  about  one  or  two  miles  an  hour;  that  on  her  arrival 
at  said  point,  and  while  the  said  vessel  was  within  the  juris- 
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diction  of  this  comt,  the  penon  in  diarge  of  the  said  aloop 
obeenred  the  said  steamboat  coining  up  the  river  at  the  rala  of 
abont  twelve  or  fifteen  miles  per  hour,  and  nearer  to  the  east 
shore  of  said  river  than  the  said  sloop,  and  directed  the  man 
at  the  helm  to  head  the  said  sloop  more  to  the  west  shore 
of  said  river,  which  was  done ;  that  when  said  steamboat  New 
Jersey  arrived  within  a  short  distance  of  the  said  skx>p^  she  al- 
tered her  course  to  the  westward,  and  ne^flently  and  careless- 
ly headed  across  the  bows  of  said  vessel,  and  attempted  to  pass 
to  the  westwsjrd  of  said  sloop ;  in  consequence  of  which  negli- 
gent conduct  of  those  in  charge  of  said  steamboat,  the  said 
steamboat  struck  the  end  of  the  said  sloop^s  bowsprit  carrying 
away  about  ten  or  twelve  feet  of  the  said  bowsprit  and  the 
stays  attached  thereto,  forcing  the  bows  of  the  said  sloop  round 
so  that  she  struck  the  sloop  on  the  larboard  bow,  doing  such 
injury  to  the  said  sloop  by  said  collision,  that  the  sloop  imme- 
diately sunk,  with  her  said  cargb. 

^  3d.  That  at  the  time  the  damage  mentioned  in  the  preced- 
ing article  happened,  it  was  impossible  for  the  said  sloop  Ham- 
let to  get  out  of  the  way  of  the  said  steamboat  New  Jersey,  the 
said  sloop  having  little  comparative  way  on,  and  being  at  the 
time  to  the  westward,  and  out  of  the  course  of  the  said  steam- 
boat, and  there  being  room  enoagh  for  the  said  steamboat  to 
have  passed  to  the  eastward  of  said  sloop,  as  she  might  and 
ought  tq  have  done.  That  if  the  persons  having  chaige  of  the 
said' steamboat  New  Jersey  had  taken  proper  precaution  to 
keep  cleitf  of  the  said  sloop,  which  it  was  their  duty  to  have 
done,  the  damage. in  the  next  preceding  article  set  forth  would 
not  have  happened. 

<'  4th.  That  the  said  sloop,  at  the  time  of  the  receiving  of 
the  damage  above  mentioned,  was  a  tight,  stanch,  and  strong 
vessel,  and  that  the  libellant  then  was,  and  now  is,  the  true 
and  lawful  owner  of  said  sloop,  hejr  tackle,  apparel,  and  furni- 
ture. 

*'  5th.  That  by  the  collision  aforesaid,  and  the  consequent 
sinking  of  said  sloop,  with  her  cargo,  the  libellant  has  sustained 
damage  to  the  amount  of  three  thousand  five  hundred  dollars. 

<'  6th.  That  all  and  singular  the  premises  are  true,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States 
and  of  this  honorable  court ;  in  verification  whereof,  if  denied, 
the  libellant  prays  leave  to  refer  to  pleadings  and  other  proofs 
to  be  by  him  exhibited  in  this  cause. 

^  Wherefore,  the  libellant  prays,  that  process  in  due  form  of 
law,  according  to  the  course  of  courts  of  admiralty,  and  of  this 
honorable  court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  steamboat  New  Jersey,  her 
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engine,  boilen,  tackle,  apparel,  and  farnitoie,  wheresoever  tbe 
same  may  be  foond ;  and  that  all  persons  haying,  or  pretending 
to  have,  any  right,  title,  or  interest  therein  may  be  cited  to 
appear  and  answer  all  and  singular  the  .'matters  so  articolately 
propomided.;  and  that  this  honorable  court  would  be  pleased 
to  pronounce  for  the  damages  aforesaid,  or  for  such  otner  and 
dimrent  relief  to  the  libelant  in  the  premises  as  shall  to  law 
aad  justice  appertain,  and  also  to  condemn  the  said  steamboati 
her  engine,  tackle,  appiurel,  and  furniture,  and  the  persons  in- 
tervening for  their  interest  therein,  id  costs. 

^  John  H.  Stbbbins.** 

To  this  libel,  Isaac  Newton  filed  the  following  answer. 

^  January  Term,  1846. 

^  To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District 
Court  of  the  United  States  within  and  for  the  Southern 
District  of  New  York : 

^  And  now  Isaac  Newton,  intervening  for  his  interest  in  the 
steamboat  New  Jersey,  appears  before  this  honorable  court, 
and  for  answer  to  the  libel  and  complaint  of  John  H.  Stebbins 
against  the  said  steamboat  New  Jersey,  her  engine,  boilers, 
tackle,  apparel,  and  furniture,  and  against  all  persons  law(hll/ 
intervening  for  their  interest  therein,  alleges  and  articiUately 
propounds  as  follows :  -» 

"  1st  That  this  respondent  was  the  owner  of  said  steam- 
boat, her  boiler,  engine,  &c.,  in  October  last,  at  the  time  of  the 
alleged  collision  of  said  sloop  Hamlet,  in  the  libel  mentioned, 
and  the  New  Jersey,  and  before  that  time,  and  afterwards  until 
the.  sale  of  said  steamboat  to  William  B.  Dodge  and  John  8. 
Moore,  on  or  about  the  19th  day  of  November  last ;  and  that 
since  such  sale  bv  this  respondent  to  said  Dodge  and  Moore, 
this  respondent  has  been  and  still  is  bound  to  indemnify  and 
save  the  said  Dodge  and  Moore  harmless  against  any  claim  or 
demand  which  the  said  libellant,  or  any  other  person,  may 
have  against  said  steamboat,  her  boiler,  engine,  &c.,  by  reason 
of  any  such  collision,  and  has  been  ever  since  such  sale,  and 
still  is,  interested  in  said  steamboat,  her  engine,  tackle,  apparel* 
and  furniture,  as  mortgagee  for  the  purchase  money. 

^  2d.  This  respondent  also  admits  that  the  libellant  was  the 
master  of  the  said  sloop  Hamlet;  but. he  says,  on  information 
and  belief,  that  said  libellant  was  not  in  command  on  board 
said  sloop  at  the  time  of  the  collision  jn  question,  nor  at  any 


time  during  her  said  trip  or  voyage.     This  respondent  also  ac 
mits  that  said  sloop  was  at  Bristol,  on  the  Hudson,  as  alleged 
in  the  first  article  of  said  libel,  and  destined  on  a  trip  or  voyage 
VOL.  X.  50 


690  SUPREME   COURT 

Newton  v.  Stebbins. 


thence  to  New  York,  with  a  cargo  of  some  sort  on  board,  but 
he  is  not  informed,  save  from  the  libel,  and  therefore  will  leave 
the  said  libellant  to  prove,  of  what  her  cbiso  consisted ;  and 
this  respondent  denies,  on  information  and  belief,  that  said 
sloop  was,  as  alleged  in  said  libel,  tight,  stanch,  and  well  built; 
and  he  also  denies,  on  information  and  belief,  that  said  sloop 
was  completely  rigged  and  sufficiently  provided ;  and  especiallv 
does  he  deny  that  she  had  on  board,  and  in  her  service,  a  fuU 
and  complete  crew  for  the  navigation  of  said  sloop  on  her 
destined  voyage ;  and  he  avers,  as  he  is  informed  and  believes, 
that  she  was  not  sufficiently  manned,  that  the  master  was  not 
on  board  of  her,  and  no  competent  person  in  charge  of  said 
sloop  on  said  voyage. 

^<  3d.  This  respondent  further  says,  that,  as  he  is  informed 
and  believes,  on  the  afternoon  previous  to  the  collision  in  ques- 
tion, the  New  Jersey  started  from  New  York  at  or  about  ^ve 
o'clock,  with  a  tow-boat  of  about  two  hundred  tons  burden, 
bound  for  Hudson,  and  at  the  time  of  said  collision,  which 
arose  from  running  the  sloop  into  the  said  steamboat,  as  here- 
inafter mentioned,  the  said  steamboat  was  within  about  half 
a  mile  from  a  point  on  the  Hudson  known  as  Blue  Point,  a 
distance  of  about  eighty  miles  from  New  York  ;  that  the  time 
of  the  collision  in  question  was  about  two  o'clock  in  the  morn- 
ing; that  af  the  time  of  collision,  and  a  short  time  previous  to 
the  collision,  and  for  three  or  four  miles  before  the  sloop  struck 
the  steamboat,  the  steamboat  was  on  the  west  side  of  the  river, 
and  westward  of  the  course  of  the  sloop,  with  her  tow-boat  on 
her  west  side;  that  said  steamboat  had  had  a  fair  tide  until  a 
little  before  the  collision  happened,  but  at  the  time  of  the  col- 
lision it  was  slack  water ;  that  a  short  time  previous  to  the 
collision,  and  that  at  the  time  thereof,  the  wdnd  was  from  the 
westward  and  blowing  a  stiff  breeze  ;  that  the  steamer,  a  short 
time  previous  to  the  collision,  was  slowed,  and  was  stopped 
about  the  time  of  the  collision  ;  that  the  steamboat  did  not 
cross  the  bow  of  the  sloop,  nor  the  course  the  sloop  was  run- 
ning at  the  time  the  sloop  came  in  sight,  and  that  the  collision 
arose  from  the  short  luffing  of  the  sloop,  through  the  fault 
and  wilfulness,  carelessness^  mismanagement,  or  misdirection  of 
the  person  or  persons  in  charge  of  the  sloop,  which  the  persons 
in  charge  of  the  steamboat  could  not  have  foreseen  nor  guarded 
against,  whereby  the,,  said  sloop  was  run  into  the  said  steam- 
boat by  the.  person  in  charge  of  ^id  sloop,  and  with  so  much 
force  and  violence  as  to  drive  the  bowsprit  of  the  sloop  into  the 
steamboat,  and  do  a  great  damage  to  said  steamboat ;  or  that 
the  said  collision  arose  otherwise  from  the  fault,  mismanage- 
ment, misdirection,  or  incompetency  of  the  person  or  persons 
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in  charge  of  the  said  sloop,  and  that  the  said  collision  happened 
\^thout  any  fault,  misdirection,  or  mismanagement  of  the  per- 
sons in  charge  of  said  steamboat    And  this  respondent  farther 
answering  says,  that  he  is  not  informed  of  the  rate  at  which 
the  said  doop  was  proceeding  before  and  after  their  arrival  off 
Bine  Point,  bat  he  has  reason  to  believe,  and  does' believe,  that 
the  said  sloop  was  proceeding  much  more  rapidly  through  the 
-water,  both  before  and  after  their  arrival  off  Blue  roint,  than  as 
aforesaid  is  stated  in  said  libel ;  and  he  denies,  on  information 
and  belief,  that  the  wind  failed  as  said  sloop  arrived  at  the 
point     And  this  respondent  denies,  on  information  and  belief, 
that  the  said  steamboat,  with  her  tow-boat,  at  the  time  she 
came  in  sight  of  the  sloop,  or  at  any  time  on  her  said  trip  or 
voyage  from  New  York,  either  did  or  could  have  poceeded  at 
the  rate  of  near  twelve  or  fifteen  miles  per  hour,  but  she  was 
moving  at  a  much  slower  rate,  and  very  slow ;  and  he  likewise 
denies,  as  he  is  informed  and  believes,  that  said  steamboat  was 
at  any  time  after  her  coming  in  sight  of  said  sloop  nearer  to 
the  east  shore  of  said  river  than  said  sloop;  but  whether  or  not 
the  person  or  any  persons  having  charge  of  said  sloop  directed 
the  man  at  the  helm  thereof  to  head  the  sloop  more  to  the  west 
shore  of  said  river,  and  whether  the  same  was  done  in  manner 
and  form  as  aUeged  in  said  libel,  this  respondent  is  ignorant, 
and  would  leave  said  libellant  to  prove  the  same ;  but  he  is  in- 
formed and  believes  that  as  said  steamboat,  going  up  the  river, 
was  passing  said  sloop  to  the  west  of  said  sloop,  and  said 
sloop,  going  down  the  river,  was  passing  to  the  east  of  said 
steamboat,  the  course  of  said  sloop  was  suddenly  altered 
through  the  manifest  fault  and  carelessness,  mismanagement, 
or  misdirection  of  the  persons  in  charge  of  said  sloop,  and  so 
directed  to  the  westward  as  to  run  her  into  said  steamboat; 
and  this  respondent  further  says,  as  he  is  informed  and  believes, 
that  as  the  said  steamboat  was  passing  said  sloop  to  the  west- 
ward, with  her  tow-boat  in  tow  on  her  west  side  as  aforesaid, 
the  said  sloop  being  headed  toward  the  eastward,  before  the 
sudden  change  of  direction  of  said  sloop  as  aforesaid,  he  is  in- 
formed and  believes  that  said  steamboat  was  directed  farther, 
and  as  far  as  possible,  to  the  westward  to  keep  clear  of  said 
sloop,  and  that  she  was  not  directed  westward  so  as  to  cross 
the  bow  of  said  sloop ;  and  that  the  said  steamboat  was  not 
negligently  or  carelessly,  or  otherwise,  headed  across  the  bows 
of  said  vessel,  nor  was  it  attempted  to  pass  said  steamboat  to 
the  westward  across  the  bow  of  the  sloop,  or  the  course  of  the 
sloop ;  and  this  respondent  denies,  on  information  and  belief, 
that  it  was  in  consequence  of  any  negligent  conduct  or  fault 
of  those  in  charge  of  said  steamboat  that  said  steamboat  struck 


tm  SUPREME   COUBT. 


Newton  v.  Siebbini. 


the  end  of  said  sloop's  bowspriti  and  says,  as  he  is  inf<Nrined 
and  believes,  that  the  allegation  is  more  correct,  as  it  is  in  ac- 
cordance with  the  fact,  to  say,  that  the  end  of  the  bowsprit  of 
the  sloop  struck  the  steamboat,  than  that  the  steamboat  stmck 
the  end  of  the  bowsprit  of  the  sloop,  which  is  not  trae,  as  this, 
respondent  is  informed  and  believes.  And  this  respondent 
admits  that  said  sloop  sunk  at  or  soov  after  the  collision ;  but 
he  says,  as  he  is  inmrmed  and  believes,  it  was  through  the 
weakness  and  insufficiency  of  tiie  said  sloop,  and  through  the 
carelessness  and  mismanagement  and  insufficiency  of  those 
who  had  charge  of  her. 

^  4Ui.  This  respondent  further  pays,  that,  as  he  is  informed 
and  believes,  it  is  not  true,  as  alleged  in  the  third  article  of 
said  Ubel,  that  it  was  impossible  for  said  sloop  Hamlet  to  get 
out  of  the  way  of  the  said  steamboat,  for  the  reasons  supposed 
in  that  article,  nor  for  any  reason  whatever ;  but,  on  the  con- 
trarv  thereof,  this  respondent  is  informed  and  believes  that 
said  steamboat  was  pursuing  her  course,  on  the  westerly  side 
of  tiie  river,  as  aforesaid,  and  that  said  collision  was  occa^ 
sioned  entirely  by  the  fault,  misdirection,  mismanagement,  Gt 
incompetency  of  the  persons  having  charge  of  the  sloop,  in 
suddenly  altering  and  varying  her  course  as  aforesaid,  and  in 
not  keeping  on  her  course  as  the  said  sloop  ought  and  might 
have  done,  and  for  which  she  had  sufficient  headway;  or 
otiierwise  through  the  fault,  misconduct,  mismanagement,  or 
incompetency  ofthe  person  having  charge  of  said  sloop.  And 
he  further  says,  that  if  the  person  or  persons  in  charge  of  said 
sloop  had  used  proper  precaution  or  reasonable  skiU  or  carei 
as  in  duty  bound  to  do,  to  avoid  said  collision,  said  collision 
might  and  would  not  have  happened.  And  this  respondent 
furtiier  says,  as  he  is  informed  and  believes,  that  every  precau- 
tion was  taken  and  effort  made,  and  all  reasonable  care,  skill, 
and  diligence'  used,  by  the  persons  having  charge  of  said 
steamboat,  to  avoid  such  collision. 

'^5th.  This  respondent,  on  information  and  belief,  denies 
that  said  sloop,  at  the  time  bf  said  collision,  was  tight,  stanch, 
or  strong,  but,  on  the  contrary  thereof,  was  old,  weak,  and  in- 
sufficient ;  and  this  respondent  says  that  he  is  not  informed, 
except  from  the  libel,  whether  the  said  libellant  wa3,  at  the 
time  of  said  collision,  or  since  has  been,  the  owner  of  the  said 
sloop,  her  tackle,  apparel,  and  furniture,  and  therefore  does  not 
admit  the  same,  but  leaves  him  to  prove  the  same  as  he  may 
be  advised. 

'<  6th.  Whether  the  said  libellant  has  sustained  damages  to 
the  amount  of  $3,500,  or  to  any  amount,  by  the  collision 
aforesaid,  and  the  sinking  of  said  sloop  with  her  cai^o,  this 
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fwrpondeiit  is  not  informed,  save  by  said  libel,  and  does  not 
admit  tb6  same,  and  leaves  him  to  prove  the  same  as  he  may 
beadvised;  bntthisitspondentinsists,  that  neither  said  efteam- 
boat  New  Jersey,  nor.  this  respondent,  isltable  for  any  part  of 
sooh  damage,  if^any  there  be. 

<^  7th.  That  the  said  ooUision,  as  this  respondent  is  informed 
and  beUeves,  oconrred  within  the  bodk  of  the  county  of  Ulster 
or  of  Dachess,  in  the  State  of  New  Ycnrk,  and  not  within  the 
admiralty  and  maritime  jmisdiction  of  this  ibaritime  court, 
and  that  tberefcne  this  honorable  court  has  not  jurisdiction, 
and  ought  not  to  proceed  to  enforce  the  claim  alleged  in  the 
libel  aforesaid  against  said  steamboat,  or  against  this  respond- 
ent intervening  for  his  interest  therem;  ud  this  respondent 
daims  the  same  benefit  of  this  exception  as  if  he  had  demurred 
to  saLd  Ubel,  or  jdeaded  specially  to  the  jurisdiction  of  Ihis  court 

^  8th.  That  all  and  singular  tiie  premises  are  true ;  in  veri- 
fication whereof^  if  denied  the  said  respondent  craves  leave  to 
refer  to  .the  depositions  and  other  proofs  to  be  by  him  exhib- 
ited in  this  cause. 

"  Wherefore  this  respondent  prays,  fliat  this  honorable  court 
would  be  pleased  to  pronounce  agponst  the  libel  aforesaid,  and 
to  condemn  the  Ubellant  in  costs,  and  otherwise  right  and 
justice  to  administer  in  the  premises. 

«J.  Nbwton." 

To  this  answer  the  libellant  filed  a  general  replication. 

Twenty-five  witnesses  were  examined,  some  of  them  being 
pmons  who  were  on  board  of  vessels  very  near  the  Hamlet  at 
the  time  of  the  collision,  and  others  persons  who  were  on  board 
of  the  steamboat  In  order  to  show  the  contradictory  nature 
of  the  evidence,  tiie  following  depositions  are  inserted. 

For  the  libellant :  — 

M  William  Hallaibeck,  sworn.  Was  pilot  of  Elim  Wright; 
first  saw  steamboat  when  a  little  below  Blue  Point,  at  about 
Bamegat,  close  in  to  east  shore,  and  kept  right  along  up  east 
shore  to  opposite^  Sands^s  Dock,  and  then  sheered  over  north- 
west Witness  about  one  third  across  riv^  firom  west  shore 
when  steamboat  came  towards  him  heading  about  for  him ;  came 
within  three  lengths  of  sloop.  Witness  shook  his  light,  and 
she  took  a  sheer  west,  cleared  witness  about  as  far  off.  Hamlet 
was  then  half  way  between  vtdtness  and  shore,  a  little  astern 
of  witness ;  steamboat  kept  her  course  west,  and  tried  to  pass 
Hamlet's  bow ;  saw  them  strike  steamboat  Hit  bowsprit  of 
Hamlet,  and  slewed  her  riizrht  round  to  westward ;  saw  her 
sink  within  a  minute  Or  two;  wind  was  very  li^t  and  baffling, 
northeast  and  northwest,  and  every  way.     Witness's  boom- 
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at  time,  off  east ;  was  goingthree  to  four  miles  through  water. 
Witness  a  little  above  the  White  House,  nearly  opposite  to  h. 

^  Cross-examined.  —  Not  quite  a  mile  from  White  House,  to 
Blue  Point  three  quarters  mile.  Witness  about  length  ahead 
of  Hamlet,  and  she  about  half  way  between  White  House  and 
Blue  Poinl^  and  about  one  third  of  a  mile  from  witness;  she  had 
no  lights  in  her  rigging;  saw  her  bowsprit;  night  was  then  lit  up 
a  good  deal.  Witness's  sloop  steered  well,  about  abeam ;  was 
gom^  four  miles  to  Hamlet's  three,  per  hour;  steamboat  had 
tow-boat  on  west  side;  did  not  stop  for  collision;  did  not 
obsenre  vessels  particularly  after  they  struck  and  got  dear; 
could  see  hull  of  steamboat  a  mile ;  a  small  flat  between 
Wbite  House  and  Blue  Point,  not  extending  one  half  length  of 
sloop  into  river. 

^  Thinks  steamboat  passed  him  at  rate  of  ten  or  eleven 
miles;  does  not.  know  that  she  stopped  her  wheels  before 
striking  Hamlet ;  did  not  seem  more  than  a  minute  after  pass- 
ing before  she  struck  Hamlet;  was  room  for  steamboat  to  pass 
EUza  Wright  on  east  side. 

"  Robert  F.  Osborn,  sworn.  Master  of  sloop  Van  Boren ; 
was  coming  down  river  night  of  collision ;  about  half  across 
river  from  Blue  Point,  when  first  saw  steamboat;  she  was 
tiien  on  east  shore,  near  Bamegat,  one  thifd  from  shore ;  was 
then  coming  directly  up  the  river,  as  he  judged;  very  soon 
she  altered  so  as  to  run  more  to  west,  and  then  again  to  about 
northwest;  was  astern  oT  Hamlet,  and  a  little  east  of  her, 
about  to  end  of  her  boom. 

*'  Steamboat  passed  witness's  bow ;  did  not  then  know 
Hamlet 

"  Steamboat  was  steering  well  into  west  when  she  struck 
sloop ;  saw  her  strike ;  was  then  thirty  or  forty  rods  off;  did 
not,  to  witness's  knowledge,  stop  her  wheels  before  striking; 
judged  she  was  going  nine  or  ten  knots ;  blow  slewed  Hamlet 
west ;  witness  jibed  over  to  clear  steamboat,  and  kept  away ; 
was  about  abreast  of  sloop  when  she  sunk ;  steamboat  was 
close  along  side  of  her;  mast  was  over  steamboat  Sloop 
went  down,  head  first  Witness  thinks  he  was  running  about 
two  miles;  wind  north,  directly  down  river,  and  light;  had 
kept  dose  with  Hamlet  from  Crumelbow. 

*^  Oross-examined.  —  Thinks  course  of  river  about  north  and 
south  at  that  place.  Witness's  sloop  minded  her  helm  when 
he  kept  away;  believes  steamboat  backed  her  wheels  after 
collision ;  sloop  sunk  within  two  or  three  minutes ;  stesmiboat 
lay  some  time  after ;  barge  of  steamboat  on  larboard  side ;  did 
not  see  any  li^t  in  rigging  of  Hamlet 

"  Jonathan  Reeve,  sworn.     Was  pilot  of  Van  Buren.    Wit- 
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nefls  was  at  hdm ;  at  time  of  ooUision,  oDe  quarter  to  one  third 
ftoni  western  shore,  across  river,  right  after  Hamlet  thurty  or 
forty  rods,  perhaps,  off;  saw  two  veneb  come  together ;  should 
tiiink  steamboat  was  going  eight  or  ten  knots,  steering  wes^ 
hinrthwest  to  northwest  conrse* 

^Hamlet  heading  directly  down  riyor;  wind  unsteady  at 
time ;  witness  goinff  about  tWo  knots ;  saw  steamboat  a  mile 
and  a  half  off,  and  thought  she  was  on  east  side,  and  going  up 
that  side,  as  witness's  ssul  shut  her  in ;  boom  off  east  Captain 
Osborn  called  to  witness  she  was  crossing  river,  and  she  soon 
opened  to  witness's  view;  did  not  obs^e  that  steamboat 
stopped  her  wheels  till  she  struck ;  turned  sloop  round ;  head 
same  way  witii  steamboat;  then  thought  she  backed  her 
wheels,  and  that  started  sloop  k  little  badLward,  which  rolled 
over  to  windward ;.  then  rolled  back  her  mast  towards  steam- 
boat, and  sunk  immediately ;  did  not  know  sloop  at  time ;  had 
to  keep  away  to  get  from  steamboat 

^  Oross»exaimme(L — Does  hot  think  was  length  of  sloop  firom 
steamboat  when  passed  her ;  witness  did  not  alter  course  of 
sloop  before  collision." 

For  the  claimant :  — 

"  George  Dobson,  sworn.  Second  pilot  of  Buffalo ;  was 
pilot  of  New  Jersey  night  of  collision ;  wfiw  at  wheel  at  time  of 
collision,  and  from  New  York,  except  time  of  taking  bis  tea ; 
saw  Hamlet  a  mile  or  more  ahead,  she  being  most  to  west  of 
all  the  vessels ;  great  many  vessels  coming  down  ;  made  course 
to  clear  her,  as  he  had  all  the  rest  from  Clmton's  Point  up ;  had 
plenty  of  room,  as  if  she  had  kept  her  course  he  should  have 
had  nearly  one  third  of  river;  mat  she  luffed,  and  witness 
hauled  more  west  to  avoid  her ;  she  had  been  running  straight 
down  the  river,  and  was  perhaps  one  third  of  a  mile  off  when 
die  changed  her  direction ;  when  she  luffed  she  bore  more  for 
steamboat ;  should  have  gone  dear  had  she  k^pt  her  course ; 
fearing  she  would  not  dear  steamboat,  slowed  her,  and  hol- 
lowed to  doop  to  keep  away;  then  stopped  steamboat,  and 
hailed  again  to  keep  away,  and  saw  man  snove  bis  helm  down 
(which  would  luff  her  up) ;  it  luffed  her  directly  round ;  the  in- 
stant witness  saw  him  put  his  helm  down,  rang  the  bdl  twice 
to  back,  and  sloop  came  head  into  her,  as  nearly  head  on  as  he 
could  judge,  might  be  a  littie  glandng,  and  she  ran  against 
steamboat ;  hailed  with  loud  voice ;  thinks  Vould  have  cleared 
without  trouble  if  sloop  had  not  luffed  last  time ;  after  helm 
was  put  down,  nothing  more  could  be  done  on  New  Jersey 
than  was  done ;  her  direction  could  not  be  changed,  and  could 
aid  in  avoiding  sloop  only  by  backing. 
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^ OiOM -ea:iMPitiiecL — That  niffkt  went  on  board  ^ew  Jeney; 
been  tbiee  or  four  yean  in  PeopTe^s  line;  Mr.  Van  Santvoord  sent 
witness  to  boat ;  does  not  know  whether  he  js  owner  in  line  or 
not ;  he  is  one  of  the  principal  managers ;  Drew  another,  and  then 
chief  director ;  heard  he  was  owner ;  witness  hired  to  him  as 
ranneri  but  fi;ood  deal  of  time  has  been  pilot ;  has  also  been  cap- 
tain ;  passed  more  vessds  that  night  than  he  ever  before  saw  on 
river;  first  part  of  night  yery  dark  andbad^bnt  had  become  more 
dear  at  time  of  coUinon ;  nothing  to  call  witness's  attention  par- 
ticolarly  to  Hamlet;  does  not  recollect  passing  any  vessels  in  im* 
mediate  vicinity  of  Hamlet ;  passed  some  b3ow ;  <iid.not  pass 
ahy  vessel  dosetoeastemsbore^fSands'sDodc;  was  then  one 
third  liver  off  west  shore ;  begaa  at  Clinton  Point  to  lay  his 
ooorse  gradually  across  river,  so  as  to  get  on  west  side ;  wanted 
to  get  to  windward  of  vessels  which  had  generally  jibed ;  could 
in  sach  state  generally  ran  over  to  west  shore;  sloop  nearer 
the  shore  when  she  strack  than  when  she  sunk ;  thinks  she 
sunk  nearly  one  third  of  river  off  shore ;  die  was  dragged  off 
by  hacking  of  New  ersey,  he  thinks  all  of  900  feet  or  morCi 
befine  she  went  down ;  doop  loflfod  twice ;  seccmd  time  came 
dead  np  and  direct  into  New  Jersqr;*  New  Jersey  backed  twfeci 
once  wnen  doop  was  sinking. 

^  Been  on  river  seventeen  or  eighteen  years  pretty  tteady,  in 
all  twenty-five  years. 

^  Has  run  season  as  pilo^  sometunes  not  on  same  boat*^ 

In  Jnly,  1846,  the  cause  came  on  to  be  tried  in  the  Distriot- 
Conrty  when  the  following  decree  was  pronomieed :  -* 

M  This  caose  having  been  heard  on  the  |deadings  and  proofed 
and  argned  by  the  advocates  for  the  respective  pitftiesi  and  doe 
deliberation  being  had  in  tiie  premises,— 

^  It  is  now  ordered,  adindged,  and  decreed  by  the  conrti  that 
the  libeUant  recover,  in  tnis  action  against  the  steamboat  New 
Jersev,  her  tackle,  &C.,  the  damages  sustained  by  the  doop 
Hamlety  and  the  cargo  on  board. 

^  And  it  is  further  ordered,  that  it  be  referred  to  one  of  the 
commisdoners  of  this  court,  to  ascertain  and  compute  the 
amount  of  such  damages,  and  to  report  thereon  to  this  court 
with  all  convenient  sp^d. 

*^  Sakuxii  B«  Bbtts." 

On  the  25th  of  September,  1846,  the  commisdoner  made 
the  following  report :  — 

^  In  pursuance  of  a  decretal  order,  made  in  the  above-enti- 
tled cause,  on  the  first  day  of  August  instant,  by  which,  among 
other  things,  it  was  referred  to  the  undersigned,  one  of  the 
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oommiaeionera  of  this  court,  to  ascertain  and  compute  the 
amount  of  damage  sustained  by  the  sloop  Hamlet,  in  her  col- 
lision with  the  steamboat  New  Jersey,  and  the  value  of  the 
cargo  on  board: 

^  J,  George  W.  Morton,  the  commissioner  to  whom  the 
above  matter  was  referred,  do  report  that  I  have  been  attended 
by  the  proctors  of  the  libellant  and  daimant,  and  have  tiaken 
and  examined  the  testimony  offered  in  support  of  the  libellant's 
claim,  and  the  testimony  offered  by  the  claimant  in  opposi- 
tion thereto,  and  do  find  that  the  sloop  Hamlet,  at  the  time  of 
the  collision  with  the  steamboat  New  Jersey,  was  worth  the 
sum  of  f  2^800,  and  the  cargo  on  board  the  sum  of  f  528^5, 
amounting  in  the  whole  to  the  sum  of  f  3,328.35,  being  the 
damages  sustained  by  the  sloop  Hamlet  and  cargo,  in  her  col- 
lision with  the  steam)>oat  New  Jersey. 

^  All  which  is  resp^tfully  submitted. 

^  Georob  W.  Morton,  U.  &  Commissioner. 

^  September  25ik^  1846.'' 

Exceotions  were  filed  to  this  report,  and  on  the  14th  of  Oc- 
tober, lo46,  a  final  decree  was  entered  in  the  District  Court, 
reducing  the  damages  to  f  2/103.70,  which  amount  it  was  ad- 
judged that  the  libellant  should  recover,  with  costs. 

The  claimant  and  libellant  both  entered  an  appeal  from  this 
decree;  but  the  libellant  not  perfecting  his  appeal,  the  cause 
went  up  to  the  Circuit  Court  upon  the  appeal  of  the  claimant 
alone. 

On  the  10th  of  September,  1847,  the  cause  was  tried  upon 
this  appeal  in  the  Circuit  Court,  and  on  the  11th  of  November, 
1847,  tne  decree  of  the  District  Court  was  affirmed,  with  costs. 

The  cbiimant  appealed  to  this  court 

It  was  argued  by  Mr.  Van  Santvoordj  for  the  appellant,  and 
Mr.  Benedict^  for  the  appellee. 

The  points  tnade  by  jifi-.  Van  Santvoordj  for  the  appellant, 
were  the  following :  — 

L  To  succeed,  the  libellant  must  establish  to  the  satisfac- 
tion of  the  court,  not  only  that  the  collision  happened  through 
some  negligence  of  the  persons  in  charge  of  the  steamboat, 
but  also  that  it  happened  without  any  fault  of  the  persons  in 
chaige  of  the  sloop.  Bulloch  v.  Steamboat  Lamar,  Circ.  Ct. 
U.  S|,  Georgia,  8  liaw  Rep.  275 ;  Abbott  on  Shipping,  Story  & 
Perkins's  ed.,  p.  228,  note  (2) ;  Parker  v.  Adams,  Iz  Metcalf, 
415, 417 ;  Spencer  v.  The  Utica  and  Schenectady  Railroad  Co., 
5  Barbour,  o37,  and  cases  cited  therein. 

And  to  establish  the  fact  to  the  satisfaction  of  the  court,  that 
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the  fault  was  not  on  the  part  of  the  persons  intmsted  with  the 
navigation  of  the  sloop,  the  libellant  mast  show  it  by  evidence 
leaving  no  reasonable  doubt,  as  the  burden  of  proof  b  upon 
him.  The  Catherine,  2  Hagff.  145, 154;  The  L^  3  Hagg. 
356 ;  Lane  v.  Crombie,  12  Fi^.  177. 

IL  Section  1  of  TiUe  10  bf  the  Beiosed  Statutes  of  New 
YoHe  does  not  apply  to  the  case  of  a  sailing  vessel  and  a 
steamboat 

The  fact  of  the  omission  by  the  legislature  to  provide  for  the 
case  of  a  sailing  vessel  and  steamboat,  approaching  from  oppo- 
site directions,  is  the  highest  evidence  of  their  mtention  to 
leave  such  a  case  to  be  regulated  by  the  oidinary  rules  and 
usages  of  navigation  in  such  oases. 

IIL  The  case  of  The  Friends,  1  Wm.  Bob.  478,  cited  by 
the  libellant  below,  does  not  apply  to  the  case  of  a  sailing  ves- 
sel and  steamboat  approaching  from  opposite  directions  on  the 
Hudson  River,— for  the  reason,  that  the  decision  of  that  case 
rests  wholly  upon  the  view  taken  by  the  judge  who  decided  it, 
of  the  construction  and  application  to  the  case  of  the  Trinity 
rules,  which  are  of  no  force  here* 

The  case  was  one  of  great  obstinacy  and  sharp  practice ; 
both  parties  persisting  in  their  course, — the  steamer  Menai 
hailing  the  schooner  to  starboard  her  helm,  and  the  schooner 
hailing  the  steamer  to  port  her  helm,  while  either  might  have 
avoided  tiie  collision  oy  a  change  of  direction.  The  true 
question  therefore  was,  Which  was  most  to  blame  ?  and  the 
court,  on  the  application  of  the  Trinity  rules,  considering  the 
schooner  technically  right,  pronounced  against  the  claim  of  the 
steamboat 

IV.  But  if  the  rule  requiring  each  vessel  to  keep  to  the  right 
(which  would  seem  to  be  the  most  usual  practice  on  our  coast, 
unless  there  is  some  good  reason  to  the  contrary,  as  in  the  case 
on  appeal,  Lowry  t;.  Steamboat  Portland,  1  Law  Rep.  312)  is 
applicable  to  the  case  of  a  sailing  vessel  and  a  steamboat,  it  is 
applicable  only  to  the  case  of  two  veiBsels  approaching  each 
other  in  a  direct  line,  from  opposite  directions,  when  so  near 
that  it  becomes  the  duty  of  each  to  take  proper  measures  to 
avoid  a  collision. 

See  the  opinion  of  the  court,  in  the  case  of  The  Friends,  1 
Wm.  Bob.  482,  showing  that  the  cme  goes  on  the  assumption 
that  both  vessels  were  approaching  on  a  direei  Une^  and  so 
near  that  it  was  the  duty  of  each  to  take  proper  measures  to 
avoid  a  collision. 

V.  Nor  does  the  rule  insisted  on  apply  to  the  case  where 
the  vessel  on  the  larboard  tack  (the  steamer)  is  on  a  course  so 
far  to  windward,  as  the  vessels  are  ncaring  each  other,  that. 


DECEMBER   TERM,    1850.  599 

Newton  v.  Stebbini. 

if  both  persist  in  their  coarse,  the  other  will  strike  her  on  the 
leeward  side  abaft  the  beam,  or  near  the  stem,  —  in  which  case 
the  vessel  on  the  starboard  tack  should  keep  off  Report  of 
Benjamin  Rich  and  others  to  the  District  Court  of  Massachu- 
setts, 1  Law  Reporter,  318. 

Nor  {a  fortiori)  to  the  case  where  the  vessel  on  the  starboard 
tack,  if  kept  on  her  course,  would  pass  at  a  safe  distance  to 
windward  of  the  other  vessel 

VL  The  rule  of  naviration  specially  applicable  to  the  case 
of  a  steamboat  approaching  a  sailing  vessel,  which  requires 
a  steamboat  to  pass  the  sailing  vessel  either  on  the  larboard 
or  starboard  side  of  the  sailing  vessel,  whichever  is  the  best 
method  of  proceeding  to  avoid  a  ccdlision,  under  any  given 
drcumstances,  necessarily  imposes  upon  the  sailing  vessel  a 
corresponding  obligation  to  keep  her  course,  and  not  to  change 
her  direction  as  the  steamboat  approaches  near  her,  across  the 
line  of  direction'  of  the  steamboat. 

A  little  arithmetic  will  show,  that  a  sailing  vessel,  proceed- 
ing at  the  rate  of  three  miles  or  two  miles  an  hour  through  the 
water,  or  even  less,  can  change  her  position  from  a  point  so  far 
out  of  the  line  of  the  direction  of  a  steamer  approaching  her, 
proceeding  at  an  ordinary  rate  of  speed,  as  to  render  a  collis- 
ion inevitable ;  and  a  collision  thus  occasioned  would  be  justly 
chargeable  to  the  fault  of  the  sailing  vessel. 

Three  miles  an  hour  is  at  the  rate  of  176  yards,  or  528  feet, 
in  two  minutes;  and  two  miles  an  hour,  at  the  rate  of  117 
yards,  or  351  feet,  in  two  minutes. 

As  to  the  law  and  rules  of  navigation  applicable  to  the  case, 
see  the  opinion  of  the  District  Judge  in  the  case  on  appeal,  of 
which  a  copy  is  herewith  fumbhed. 

For  further  illustration,  see  also  the  opinion  of  the  District 
Judge  of  New  York  in  the  case  of  Stout  v.  The  Steamboat 
Isaac  Newton,  decided  Dec.  23, 1848. 

VIL  In  reference  to  the  pleadings,  the  rule  of  pleading  in 
cases  of  tort  is,  that  it  is  sufficient  if  part  only  of  the  allera- 
tions  stated  in  the  declaration  or  answer  be  proved,  provided 
that  what  is  proved  affords  a  ground  for  maintaining  the  ac- 
tion or  defence,  supposing  it  to  have  been  correctly  stated  as 
proved :  it  is  quite  enough  in  cases  of  tort,  if  the  same  ground 
of  actiori  or  defence  is  proved  as  laid  in  the  declaration  or 
answer,  although  not  to  the  extent  there  stated.  1  Phillips  on 
Evidence,  200,  205. 

In  this  view,  the  allemtion  in  the  answer,  that  the  steam- 
boat was  on  the  west  side  of  the  river  for  three  or  four  miles 
before  the  collision,  is  not  required  to  be  proved  in  its  full  ex- 
tent    It  is  requisite  to  show  only  that  the  steamboat  was  on 
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the  west  side  of  the  riTer,  and  on  a  course  to  the  westward  of 
the  sloop,  a  sufficient  time  to  give  the  sloop  reasonable  notice 
of  her  direction  to  westward. 

.  Nor,  in  this  view,  is  it  necessary  to  prove  that  a  stiff  toeese 
was  blowing,  provided  there  was  sufficient  wind  to  enable  the 
sloop  to  control  her  movements  and  chanse  her  direction. 

Besides,  the  defence  is  not  confined  in  the  answer  to  the  pre- 
cise statement  of  the  manner  in  which  the  collision  happened. 

VIIL  In  reference  to  the  evidence,  the  appellant  will  msist,^— 

1.  That  the  testimony  of  a  competent  witness  is  to  be  be- 
lieved, until  his  statement  is  contiaaicted  by  other  testimony  or 
evidence,  from  controlling  hctsy  entitied  to  greater  confidence. 

2.  That  the  evident  misapprehensions  of  witnesses  are  not 
entitled  to  be  considered  as  evidence.  In  connection  with  thisi 
see  Penny  Cyclopaedia,  art  Motion. 

3.  That  wnen  it  shall  be  shown  that  witnesses  from  the 
sloops,  in  applying  the  terms  "  north  ^  or  ^  northwest,''  ^  round 
to  westward,^'  &C.,  have  reference  to  the  direction  of  the  sloop 
upon  which  the  witness  is  placed  (upon  the  assumption  that 
its  direction  is  due  south),  and  not  to  the  true  point  of  the  com- 
pass or  the  course  of  the  river,  allowance  should  be  made  for 
the  deviation  of  the  direction  of  the  sloop,  to  ascertain  the 
eflfect  of  the  testimony. 

IX.  It  is  shown  by  a  decided  preponderance  of  testimony, 
that  the  New  Jersey,  going  up  the  river,  hauled  graduaUy  acroea 
the  river,  from  a  point  on  the  east  side,  at  or  below  Bamegat, 
three  piiles  and  upwards  below  the  sloop  Hamlet,  coming  down 
the  nver  befcne  the  wind ;  -that  she  haa  hauled  over  on  to  the 
west  side  of  the  river,  and  within  a  third  of  the  width  of  the 
river  from  the  west  shore,  at  or  about  Sands's  Dock,  at  least  • 
mile  and  a  quarter  below  the  place  of  the  cdUsion,  and  from 
that  point,  proceeding  up  the  river,  made  and  kept  a  comae 
wdl  m  to  tne  west^x^urd,  to  dear  the  sloop  to  the  westwaid 
of  the  sloop,  and  on  which  she  would  have  cleared  the  sloop 
to  the  westward,  at  a  safe  distance,  but  for  the  change  of  thie 
position  and  direction  of  the  sloopi  from  her  place  to  the  east- 
ward of  the  line  of  direction  of  the  steamboat  across  the  line 
of  direction  of  the  steamboat,  after  seasonable  notice  to  the 
sloop  of  the  direction  of  the  steamboat  and  so  shortiy  before 
tiie  coUision  jts  to  render  the  collision,  by  reason  of  the  mis* 
direction  of  the  sloop.  Inevitable,  by  the  exercise^-  of  all  ordinary 
and  reasopable  means  to  avoid  the  collision,  which  were  made 
by  the  persons  in  charm  of  the  steamboat 

This'Statement  involves  all  that  is  essential  for  the  daimant 
to  establish,  and  something  mine* 

X.  There. is  no  just  ground  foi  tiie  imputation  of  ne|^- 
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genoe  in  the  navigation  of  the  steamboat  to  be  found  in  the 
testimony  of  the  witnesses,  of  whom  it  can  be  tiffirmed  with 
any  certainty  that  they  saw  the  steamboat,  either  from  her  rate 
of  speed  or  her  course  in  reference  to  other  vessels,  or  from  any 
sudden  and  unusual  course  in  crossing  the  river,  or  from  any 
attempt  to  cross  the  track  of  the  sloop  or  mn  under  her  bows, 
from  any  point  to  the  eastward  of  the  sloop,  within  any  short 
distance  below  the  sloop,  nor  after  the  sloop  came  in  sight,  a 
mile  and  upwards  below  the  place  of  collision ;  all  of  which 
errors  are  dearly  to  be  traced  to  the  mistake  of  the  learned 
District  Judge  in  confounding 'two  points  of  the  river,  which 
led  him  to  siarike  out  part  of  the  river  m  the  reach  in  Which 
the  collision  happened,  of  a  mile  in  extent,  and  to  the  reliance 
of  the  learned  District  and  Circuit  Judges  upon  the  state- 
ments of  witnesses  (Worden  of  the  Illinois,  and  Betts  of  the 
Exertion),  of  whom  it  cannot  be  affirmed  with  any  certainty 
that  tiie  steamboat  whose  course  they  describe  was  the  New 
Jersey. 

XL  No  blame  is  imputable  to  the  steamboat  in  not  having 
a  look-out  down  and  forward  on  the  steamboat  (which  at  best 
would  have  been  a  useless  precaution  under  the  circumstances), 
in  reference  to  the  collision,  who  could  only  have  inrnished  the 
pilot  with  information  as  to  the  position  and  course  of  the 
sloop,  which  he  had  from  his  own  observation,  in  good  season. 
The  Woodrop  Sims,  2  Dodson,  86. 

XII.  In  any  view  of  the  case,  there  was  negligence  in  the 
navigation  of  the  sloop, — after  notice  of  the  intended  course  of 
the  steamboat,  as  far  below  as  Sands's  Dock,  to  the  westward,-— 
in  heading  the  sloop  first  southwest,  and  then  hard  in  west, 
within  a  quarter  of  a  mile  of  the  steamboat,  as  stated  by  Bird, 
the  look-out  on  the  sloop,  and  in  not  keeping  ,aw^y,  whieh 
might  to  be  a  bar  to  a  recovery.  In  this  connection,  see  the 
ease  of  Hurley  v.  The  Steamboat  New  Champion,  decided  in 
the  District  Ck)urt  of  New  York,  3d  AprU,  1848,  6  N.  Y.  Legal 
Observer,  202,  as  to  the  respective  liabilities  and  privileges  of 
steamboats  and  sailing  vessels. 

XIIL  If,  contrary  to  the  views  of  the  apf>ellant's  counsel,  the 
court  should  conclude,  after  examining  the  evidence,  that  there 
was  blamable  conduct  on  the  part  of  the  steamboat  ad  well  as 
on  the  part  of  the  sloop,  conducing  to  the  collision ,  or  if,  after 
a  strict  scrutiny,  it  is  left  by  the  evidence  uncertain  on  which 
side  the  blame  lies,  in  the  most  unfavorable  aspeet  of  the  law 
of  the  case  for  the  steamboat,  the  damages  should  be  appor- 
tioned, and  each  side  left  to  bear  his  own  costs.  Goldsmith^ 
Wells,  and  others,  owners  of  the  Schooner  Oriana,  t;.  The  Bay 
State,  6  N.  Y.  Legal  Observer,  198,  and  cases  and  authorities 
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dted  therein ;  Story  on  Bailments,  ed.  1846,  §§  606,  609,  and 
note. 

XIV.  In  reference  to  the  amount  of  damages.  (This  point 
depended  npon  the  evidence,  which  is  not  stated,  and  therefore 
the  point  itself  is  omitted.) 

The  counsel  for  the  libellant  made  the  following  points :  — 

L  Steamers  being  of  vast  power  and  speed,  and  liable  to  in- 
flict ^reat  injory  if  not  carefully  managed,  and  being  also  pro- 
pelled against  wind  and  tide  by  an  overwhelming  internal 
agency,  controllable  by  man,  are  bound  to  take  every  possible 
precaution  ia  favor  of  vessels  propelled  by  the  uncertein  and 
nncontrollable  external  winds,  tides,  and  currents.  The  Perth, 
3  Hagg.  415,  416 ;  The  Leopard,  Daveis,  197 ;  The  Scioto, 
Daveis,  361 ;  The  Shannon,  2  Hagg.  175 ;  The  Friends,  1  Wm. 
Rob.  478. 

IL  It  is  also  the  duty  of  the  owners  of  steamers  to  make  the 
most  safe  and  reliable  preliminary  arrangements,  with  a  view 
to  the  safety  of  other  vessels,  and  especiaUy  are  they  bound  to 
employ  skilful,  discreet,  and  self-possessed  pilots,  and  the  want 
of  such  is  always  negligence. 

IIL  Sailing  vessels  are  bound  to  presume  that  steamers  ap- 
proaching them  have  competent  pilots,  and  that  they  will  in 
due  time  change  their  course,  .and  a  sailing  vessel  is  therefore 
not  bound  to  take  any  measures  of  escape;  but  if  a  steamer 
neglects  or  violates  her  duty  till  the  danger  becomes  imminent, 
she  will  be  liable  for  the  consequences,  even  though  the  sailing 
vessel  may  make  any  manoeuvre  which,  in  the  distraction  of 
such  a  moment,  may  seem  to  her  (no  matter  how  falsely)  cal- 
culated to  prevent  or  mitigate  the  accident  The  Leopard, 
Daveis,  198. 

IV.  In  this  case,  it  is  not  disputed  that  the  sloop  Hamlet, 
heavily  laden  with  stone,  with  a  light  and  baflling  wind,  at 
slack  water,  was  coming  down  the  river  in  the  night,  on  the 
west  side  of  the  river,  dose  in  shore ;  and  that  the  st^miboat 
New  Jersey  was  at  the  same  time  going  up  the  river,  at  quick 
speed,  on  the  east  side  of  the  river,  and  that  in  eight  minutes 
tnpreafter  the  Hamlet  was  sunk  by  a  collision  with  the  steamer, 
on  the  west  shore,  the  Hamlet  bearing  all  the  time  farther  and 
farther  west,  the  steamer  havine;  in  the  mean  time  crossed  the 
river,  there  more  than  half  a  mile  wide. 

V.  The  steamer  was  in  charge  of  a  pilot,  who  was  a  mere 
hinner  on  the  docks,  a  less  than  half-price  pilot,  picked  up  and 
put  in  charge  of  the  boat  for  the  occasion,  without  skill,  with- 
out experience,  constitutionally  destitute  of  presence  of  mind, 
and  unable  to  cope  with  circumstances  of  complication  and 
difficulty  suddenly  arising. 
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VL  In  endeavoring  to  reconcile  the  tesfimony,  and  in  con- 
sidering all  circumstances  calcolated  to  affect  the  weight  of 
evidence,  it  will  be  perceived  that  the  libellant's  account  of  the 
transaction  substantially  reconciles  all  the  testimony,  and  is 
established  by  the  concurring  testimony  of  eleven  independent 
and  impartial  witnesses,  who  were  on  deck,  awake,  and  observ- 
ing the  circumstances  from  different  points,  while  the  only  tes- 
timony which  can  be  called  conflicting  is  from  six  witnessesi 
who  were  all  abed  below  and  out  of  sight,  except  one,  the  awk- 
ward pilot,  who  was  the  cause  of  the  accident,  and  one  otheri 
who  was  occupied  with  the  wheel  of  another  boat 

VII.  The  whole  evidence  shows  that,  nearly  opposite  Sands's 
Dock,  only  a  mile  and  a  quarter  from  the  place  of  collision,  the 
steamer,  without  any  sulSicient  reason,,  commenced  crossing 
gradually  to  the  western  shore,  durecting  her  course  for  Blue 
Point,  till  'She  passed  the  sloops  Illinois  and  Exertion,  when 
she  bore  further  westward,  till  she  came  to  the  Temperance^ 
where  she  straightened  up  the  river  till  she  passed  the  White 
House,  when  she  bore  rapidly  to  the  wesi,  endeavoring  to  cross 
the  bows  of  the  Hamlet,  and  in  doing  so  ran  on  to  her  bow- 
sprit and  sunk  her.  Crossing  the  bow  nearly  at  right  angles, 
the  upward  motion  of  her  tow  on  the  left  side,  and  the  down- 
ward force  of  the  sloop  on  the  right  side,  turned  the  head  of 
the  steamer  north,  and  carried  the  sloop  partly  round,  so  that 
she  lay  across  the  river.     See  Libellant's  Map. 

VIIL  During  all  this  time  the  sloop  was  where  she  had  a 
right  to  be,  and  doing  what  she  had  a  right  to  do,-—  on  a  course 
which, prima  faciej  it  was  her  right  and  her  duty  to  keep;  and 
the  manoeuvre  (luffing)  which  she  is  said  to  have  made  was 
one  which  she  should  make  if  she  made  any. 

IX.  The  nearest  and  best  course  for  the  steamer  was  to  con- 
tinue up  the  eastern  side  of  the  river.  This  was  safe  for  all 
parties ;  it  was  her  probable  course,  and  there  was  no  reason 
for  her  crossing  T>ver,  and  her  doing  so  with  the  river  full  of 
vessels  was  a  neglect  of  that  attention  and  vigilance  which  are 
due  to  the  security  of  other  vessels,  and  she  did  it  at  the  peril 
of  all  the  consequences. 

X.  Before  the  steamer  passed  the  White  House,  and  made 
the  last  and  fatal  sheer  westward,  there  was  no  prospect  of 
danger  to  the  Hanrilet.  .Ul  the  previous  courses  of  the  steamer 
gave  her  room  enough  under  the  sloop's  stem,  but  when  she 
sheered  under  her  bows,  the  danger  was  imminent,  and  the 
collision  inevitable.  *  With  a  light  and  baffling  wind,  and  slack 
water,  she  had  no  power  in  a  minute  and  a  half  to  do  any 
thing  for  her  safety. 

XL  On  questions  of  fact  in  cases  of  damage,  where  the 
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and  Circuit  Coarts,  after  fiill  hearing  of  the  witocnees 
and  solemn  argament,  concur  in  a  decree,  the  Supreme  Court 
will  not  reverse  it  on  the  mere  notes  of  the  same  testimony 
unless  a  clear  mistake  or  error  be  shown.  The  Sybils  4  Wheat; 
98 ;  Coshman  v.  Ryan,  1  Story,  96,  97 ;  Hobart  i;.  Drogan,  id 
Pet  119 ;  U.  States  i;.  112  Casks  of  Sogar,  8  Pet  278. 

XIL  This  cause  waa  decided  in  favcHr  of  the  libellant  ia 
1846,  on  a  fall  and  very  expensive  hearing  and  arffument  ia 
the  District  Court  That  decree  was  affirmed  in  1817,  after 
another  expensive  hearing  in  the  Circuit  Court,  and  in  thia 
oourt  no  new  liffht  has  b^n  thrown  on  the  subject  It  ia  a 
gross  case  of  dUatory  and  litigious  resistance  to  a  just  daitni 
and  this  oourt  should  affirm  the  decree^  of  the  Circuit  Court, 
with  costs  in  the  District  Court,  the  Circuit  Court,  and  the  Sa- 
preme  Court,  and  with  ten  per  cent  damages^  under  the  ser- 
enteenth  and  twentietb  rules,  from  the  time  of  the  decree  in  the 
IXstrict  Court,  and  reasonable  counsel  fees.  Rule  17,  Rule  20; 
The  AppoUon,  9  Wheat  362 ;  Canter  i;.  Ammcan  Ins.  Co.,  3 
Pet  307 ;  The  Dundee,  2  Hagg.  140. 

Blir.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  D||ustrict  of  New  York. 

The  suit  was  commenced  in  the  District  Court  in  admiralty 
against  the  steamboat  New  Jersey,  to  recover  damages  arising 
from  a  collision  on  the  North  River,  in  which  the  sloop  Hamlet 
was  run  down  and  sunk^  in  Octobo*,  1846. 

The  libel  chaiges  that  the  Hamlet,  a  vessel  laden  with  a 
cargo  of  flagging  stones,  and  ^  of  ninety  tons  burden,  was  pro* 
ceedinff  down  the  river  for  the  port  of  New  York,,  and  bad 
reached  a  place  called  Blue  Point,  on  said  river ;  that  after 
passing  that  point  the  wind  failed,  and  the  sloop  proceeded 
wiUi  the  fOTce  of  the  current,  and  a  trifling  wind,  at  the  rate 
of  from  one  to  two  miles  the  hour.  That  on  her  arrival  at 
that  point,  the  person  in  charge  of  the  sloop  descried  the  New 
Jersey  coming  up  the  river  at  the  rate  of  twelve  or  fifteen  milea 
the  hour,  and  nearer  the  easteild  shore  of  said  river  than  the 
doop ;  upon  which  he  directed  the  man  at  the  helm  to  head 
her  more  to  the  west  shore,  which  was  done.  That  when 
the  steamboat  arrived  within  a  short  distanfte  of  the  said  sloopi 
she  altered  her  course  to  the  westward,  and  attempted  to  croea 
the  bows  of  the  sloop  so  as  to  pass  between  her  and  the  west* 
em  shore,  and  in  the  act  of  passing,  struck  her  bowsprit,  cMf^ 
rying  away  some  twelve  feet  of  the  forward  part  of  Uie  vea* 
eel,  in  consequence  of  which  she  immediately  filled  and  sunk. 
That  at  the  time  of  the  collision  it  was  impossihle  for  ibe 


DECEMBER  TERM,   1850.  fW 

Newton  v.  Slebbint. 

Hamlet  to  get  out  of  the  way  of  the  steamboat,  having  com- 
paratively little  headway,  and  beinff  near  to  the  western  shore; 
and  that  there  was  room  enongfa  lor  the  steamboat  to  have 
passed  east  of  her,  along  the  eastern  shore  of  the  river. 

The  answer  of  tiie  respondent  is,  that,  (at  three  or  four  miles 
below  the  point  where  the  collision  happened,  the  New  Jersey 
was  coming  up  the  river  along  the  western  shore,  and  west- 
ward of  the  coarse  of  the  uoop,  with  a  tow  on  her  lar* 
board  of  some  two  handred  tons  burden;  that  it  was  slack 
water,  and  the  wind  firesh  from  the  west ;  that  she  did  not 
cross  the  bows  of  the  sloop,  nor  the  conrse  she  was  pnrsoing 
at  the  time  the  Hamlet  first  appeared  in  sight  But  that  the 
collision  arose  in  conseqaenoe  of  the  sadden  lafling  of  the 
sloop,  by.  the^mismanagiemetot  of  the  persons  in  charge  of  her; 
and  that  by  reason  of  said  improper  manosavres  she  ran  her 
bowsprit  mto  the  steamboat,  thereby  doing  great  damage 
to  her. 

These  are  the  allegations  of  tiie  respective  parties  in  the 
libel  and  answer,  as  to  the  coUidon  complained  o£  And  the 
first  observation  we  have  to  make  is,  that,  assaminff  the  posi- 
tion and  coarse  of  the  New  Jersey  to  be  accordmg  to  the 
statement  in  the  answer,  it  by  no  means  exonerates  her  from 
responsibility,  unless  the  other  part  of  it  is  also  maintained, 
namely,  that  it  happened  in  consequence  of  the  fals^  move- 
ment of  the  Hamlet  at  the  time.  For  assuming  iliat  ttua 
steamboat  was  coming  up  along  the  western  shore,  and  waa 
pursuing  that;  coarse  from  the  time  she  was  first  descried  by 
the  hands  on  board  the  sloop,  stiU  the  latter  had  a  right  to 
persevere  in  her  course  down  the  river,  notwitWanding  the 
positi6n  and  course  of  the  New  Jersey ;  and  the  duty  devolved 
upon  her,  according  to  the  established  nauttcal  rule,  to  take 
theproper  precautionary  measures  to  avoid  the  danger. 

The  fact,  therefore,  that  the  New  Jersey  was  ascendinff  the 
river  on  the  western  shore  for  some  distance  below,  and  had 
not  suddenly  taken  a  sheer  across  from  the  eastern  side  after 
having  pursued  it  till  within  a  short  distance  from  the  point 
where  the  Hamlet  was  descending,  is  a  matter  of  no  great 
importance. 

The  real  question  in  the  case  is,  whether  or  not  the  accident 
happened,  notwithstanding  every  proper  precautionary  measure 
had  been  taken  on  the  part  of  the  steamboat  to  pass  the  sloop 
in  safety,  in  consequence  of  an  improper  movement  of  that 
vessel  by  the  mismanagement  and  unsfcilfulness  of  the  person 
in  charge  of  her  If  it  did,  then  the  damage  is  attributable  to 
her  own  inattention  and  want  of  skill,  and  not  to  the  steam- 
boat   This  must  o    course  depend  upon  the  evidence. 

51- 
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And  on  looking  carefully  throngh  it  on  this  point,  on  which, 
it  roust  be  admitted,  it  is  not  entirely  reconcilable,  and  after  the 
best  consideration  we  have  been  able  to  give  it,  we  feel  bound 
to  say,  that  this  allegation  in  the  answer  is  not  maintained. 
On  the  contrary,  the  weight  of  the  evidence  is,  that  no  sub- 
stantial change  in  the  course  of  the  sloop,  in  descending  the 
river,  took  place,  after  the  precautionaiy  one  of  heading  more 
towards  the  western  shore,  when  the  New  Jersey  was  &st  de- 
scried, some  three  or  four  miles  below. 

This  is  the  testimony  of  the  two  hands  in  charge  of  her  at 
the  time,  confirmed  by  that  of  the  masters  of  vessels  in  the 
vicinity,  and  .who  witnessed  the  collision.  The  only  contmdic- 
tory  evidence  is  to  be'  found  in  the  testimony  of  the  pilot  of  the 
New  Jersey,  and  in-some  loose  conversations  of  the  two  hands 
after  the  accident  had  occurred,  which,  as  detailed,  is  very  gen- 
eral and  indefinite,  and  not  entitled  to  much  consideration. 
This  conclusion  is  also  strengthened  by  the  concomitant  cir- 
cumstances. The  sloop  was  heavily  laden,  and  under  little 
headway,  the  wind  being  light  and  baffling,  and  it  is  difiicult, 
under  such  a  state  of  facts,  to  believe  that  her  course  could 
have  been  suddenly  changed,  by  the  action  of  the  helm,  to  the 
extent,  and  within  the  time,  supposed  by  the  pilot 

We  think,  therefore,  that  the  collision  arose  from  the  fault  of 
the  per^n  in  charge  of  the  New  Jersey,  in  not  taking  proper 
]^cautionary  measures  to  avoid  the  sloop  while  endeavoring 
to  pass  her. 

We  cannot  omit  to  remark,  before  leaving  the  case,  that  the 
pilot  of  this  vessel  was  greatly  to  blame  in  not  having  slack- 
ened her  speed  as  he  approached  the  fleet  of  river-craft  which 
was  slowly  descending  this  stretch  of  the  riVer  at  the  time  it 
opened  to  his  view.  The  channel  is  about  half  a  mile  wide  at 
this,  point,  and  there  were  some  seven  or  eight  vessels  coming 
^9Wn,  all  within  a  reach  of  less  than  two  miles,  and,  from  the 
state  of  the«wind,  not  in  a  condition  to  make  effectual  ma- 
ncsuvres  with  a*  view  to  avoid  immediate  danger.  And  yet 
the  clear  weight  of  the  evidence  is,  that  the  steamboat  contin- 
ued her  9peed,  passing  several  of  them,  which  narrowly  es- 
caped the  danger,  until  she  reached  the  sloop  in  question,  at  a 
rate  of  from  eight  to  ten  knots  the  hour. 

It  is  manifest  to  common  sense,  that  this  rate  of  speed,  un- 
der the  eircumstafices  stated;  exposed  these  vessels  to  unrea- 
sonable and  .unnecessary  peril ;  and  we  adopt  the  remark  of 
the  court  in  the  case  of  the  Rose  (2  Wm.  Rob.  3),  ^that  it 
may  be  a  matter  of  convenience  that  steam-vessels  should  pro- 
ceed with  ^eat  rapidity,  but  the  law  will  not' justify  them  in 
proceeding  with  fiuch  rapidity,  if  the  property  and  lives  of  other 
persons  are  thereby  endangered." 
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It  is  a  mistake  to  suppose  that  a  rigorous  enforcement  of  the 
necessity  of  adopting  precautionary  measures,  by  the  persons 
in  charge  of  steamboats,  to  avoid  dUimage  to  sailing  vessels  on 
our  rivers  and  internal  waters,  will  have  the  effect  to  produce 
carelessness  and  neglect  on  the  part  of  the  persons  in  charge 
of  the  latter.  The  vast  speed  and  power  of  the  former,  and 
conseauent  serious  damage  to  the  latter  in  case  of  a  collision, 
will  always  be  found  a  sufficient  admonition  to  care  and  vigi- 
lance on  their  part  A  collision  usually  results  in  the  destruc- 
tion of  the  sailing  vessel,  and,  not  unfrequently,  in  the  loss  of 
the  lives  of  persons  on  board. 

We  think,  also,  that  the  New  Jersey  was  in  fault  for  not 
having  a  proper  look-out  at  the  time  of  the  icollision.  The 
pilot  at  the  wheel  was  the  only  one,  as  no  other  person  ap- 
pears to  have  been  above  or  on  deck.  It  is  apparent  from  the 
evidence,  that,  with  a  competent  look-out,  and  slackened  speed 
of  the  steamboat,  there  could  have  been  no  great  difi^culty  in 
passing  this  fleet  of  river-crafl  in  safety.  The  disaster,  in  all 
probability,  happened  from  a  neglect  to  observe  these  proper 
precautionary  measures. 

We  think  the  decree  below  right,  and  that  it  must  be  affirmed. 

Mr.  Justice  D4NIEL,  dissenting. 

Had  the  cases  just  decided  been,  according  .to  my  view,  reg- 
ularly within  the  cognizance  of  the  District  and  Circuit  Courts, 
and  therefore  properly  before  this  tribunal,  upon  the  appesds 
taken,  I  could  have  no  objection  to  the  disposition  made  of 
those  cases.  The  evidence  appears  to  place  the  delinquency, 
or  the  wrong  done,  where  tbis  court  has  pronounced  it  to  be ; 
and  it  can  scarcely  be  doubted,  that  the  rules  which  have 
been  prescribed  for  the  government  of  vessels,  propelled  either 
by  sails  or  by  steam,  when  crossing  each  other's  tracks,  will 
conduce  to  the  preservation  of  both  life  and  property.  My 
dissput  from  the  decision  in  these  cases  results  fcpm  considera- 
tions much  highenthan  any  that  connefct  themselves  with  the 
mere  adjustment  of  private  controversies.  It  is  a  deduction 
from  my  understanding  of  the  constitutional  power  of  this 
court,  and  of  the  courts  whose  decisions  we  have  under  review, 
to  adjudicate  upon  the  rights  of  th6  parties,  in  the  exercise  of 
that  species  of  jurisdiction  which  has  been,  as  to  these  cases, 
asserted  and  sanctioned.  That  jurisdiction  I  feel  constrained 
to  deny.  I  know  that  my  opinions,  relatively  to  the  sources 
and  the  extent  of  the  admiralty  jurisdiction  of  the  federal 
courts,  have  not  accorded  with  those  of  the  majority  of  this, 
court;  but  on  these,  as  on  all  other  subjects  involving,  the  in- 
tegrity of  the  Constitution  (the  only  true  foundation  of  every 
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power  in  the  federal  govemment)|  I  hold  myself  boundi 
respect  to  diffprence&i  of  opinion,  not  to  yield  an  acquiescence 
which,  in  matters  of  minor  importance,  wonld  be  cheerfully 
conceded.  My  own  opinions  relative  to  the  admiralty  juris* 
diction  vested  by  the  Constitntion  in  the  courts  of  the  United 
States  have  been  heretofore  too  folly  declared  to  render  their 
repetition  here  in  detail  either  proper  Or  necessary.  I  content 
myself  with  a  reference  to  them  aa  expressed  in  the  case  of 
The  New  Jersey  Steam  Navigation  Uo.  v.  The  Merchants 
Bank,  6  Howara,  395,  and  in  my  concurrence  with  the  opin- 
ion of  Justice  Woodbury  in  the  case  of  Waring  v.  Clarke, 
5  Howard,  467,  and  with  reasserting  the  positions  there  main* 
tained;  viz.  that  the  civil  jurisdiction  in  admiralty  of  the  courts 
of  the  United  States,  in  tort  or  in  contract,  (with  the  anoma^ 
lous  exceptions  of  seamen's  wages  and  hypothecations,)  is  lim- 
ited to  transactions  occurring  on  the  high  seas,  and  embraces  no 
transaction  occurring  either  on  the  land,  or  within  the  bays, 
rivers,  havens,  ports,  harbors,  or  other  places  i^dthin  the  body 
or  jurisdiction  of  any  county,  and  that  cases  of  seizure  under 
the  revenue  laws  do  not  spring  from  any  regular  class  or  head 
of  admiralty  powers.  My  conclusions,  thus  stat^,  are  fortified 
by  the  stronff  desire  to  preserve  in  fullest  vigor  that  admirable 
institution  of  our  Anglo-Saxon  ancestors, — whose  elevating  in- 
fluence on  the  character  eyen  of  the  humblest  man  is  perceived 
in  his  consciousness  that  he  forms  a  part,  an  importaitt,  nay, 
an  indispensable  part,  in  the  administration  of  the  laws, -^  the 
venerable  trial  by  jury;  and,  in  the  next  place,  by  my  convic- 
tion of  the  duty  incumbent  on  all  to  maintain,  with  directness 
and  in  good  faith,  those  distinctions  and  distributions  with  re- 
spect to  the  judicial  power  which  the  Constitution  and  laws 
of  the  United  States  nave  ordained,  —  distributions  which  the 
power  now  claimed  and  exerted  appears  to  confound  and  over- 
throw. Thus,  in  the  second  section  of  the  third  article  of  the 
Constitution,  in  a  definition  of  the  judicial  power  of  the  govern- 
ment, in  which  definition  the  admirafty  jurisdiction  is  explicitly 
comprised,  it  is  declared  that  tjie  judicial  power  shall  extend 
^  to  controversies  between  citizens  of  different  States."  This  dis- 
tribution of  judicial  power  by  the  Constitution,  Congress  have 
carried  into  execution  by  the  eleventh  section  of  the  Judiciary 
Act,  and  this  court  in  a  series  of  decisions  has  maintained.  Can 
it,  then,  comport  with  a  just  interpretation,  either  of  the  Con- 
stitution or  of  the  act  of  Congress,  or  with  the  decisions  of  this 
court  made  in  conformity  with  both,  that  they  should  all  be 
annulled  by  a  seeming  evasion  ?  Can  it  possibly  be  right  thus 
summarily  to  abrogate  the  jurisdiction  of  the  State  courts  over 
their  own  territory  and  their  own  citizens  ?    Jf  these  things  can 
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be  doiiei  it  foUows,  of  course,  that  the  trial  by  iury,  and  the 
requisite  ne  to  citisensbip  of  parties,  drdaiaed  both  by  the  Qon- 
atitatioa  and  laws,  may  be  abolished  by  flie  mere  will  of  per- 
sons ioteiested^  or  by  ue  fiat  of  a  tribujial  by  which  neither 
QitiaeilsUp  net  trwl  by  jary  is  held  in  regard,  it  would  be  dif- 
fioolt  to  addoce  a  more  atriking  example  of  the  irregularities 
here  pointed  out,  than  ii  furnished  by  one  of  the  cases  now 
before  us, — that  of  Newton  v.  Stebbins.  This  is  a  case  which 
the  evidence  shows  to  have  occurred  between  citizens  of  the 
same  .State,  upoa  the  narrow  waters,  and  far  within  the  interior 
of  the  State ;  and  necessarily,  therefore,  within  the  body  of  a 
county  ot  the  State.  It  presents  within  that  locality  an  in- 
stance of  $imple  iart^  the  proper  subject  of  trespass  or  case  at 
comaion  law  }  yet  thi^  case,  without  regard  to  locality  or  citi- 
zenship, is  wrested  from  the  tribunals  of  the  State  and  the 
common  law  modes  of  trial,  and  transferred  to  a  tribunal 
whose  peculiar  and  appropriate  jurisdiction,  we  are  told  by  the 
English  authorities,  attaches  only  ^here  there  is  no  vicinage 
from  which  the  pais  can  be  summoned.  I  am-  compelled, 
therefcMre,  to,  deny  to  the  admiralty  the  constitutional  authority 
to  take  cognizance,  of  these  cases. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord firom  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  ordered  and  decreed  by  this  court, 
thiLt  the  decreee  of  the  said  Circuit  Court  in  this  cause  be,  and 
tiie  same  is  .hereby,  affirmed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annuoL 


TfeB  UinTBi)  States,  Appbllants,  b.  Jean  Baptistb  D^Avtbbivb  and 
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Bbbnabd  D^Autbbivb. 

Following  out  die  princtplei  raplied  to  Uie  constrncdon  of  treades  in  die  cases  of 
United  States  p.  Beynes,  and  Dayis  v.  The  Police  Jury  of  Concordia,  in  8  Howard, 
this  conrt  now  decides  that  a  grant  of  land  in  Lonisiana,  issned  br  the  reprcsenta- 
dre  of  the  king  of  France  in  1765,  was  Toid ;  the  PtOTince  of  Louisiana  haying 
been  ceded  bj  die  king  of  France  to  the  king  of  Spain  in  1762. 

The  dde  to  the  land  described  iq  this  yoid  grant  was  yested,  therefore,  in  the  king  of 
Spain,  and  remained  in  him  nndl  the  treaty  of  St  Ildefonso.  It  then  passed  to 
Finance,  and  bj  the  treaty  of  Paris  became  yested  in  the  United  States. 

None  of  die  acts  of  Congress  haye  confirmed  this  grant 

The  act  of  1805  (2  Stat,  at  Laige,  324]  required  three  things  in  order  to  effect  a  con- 
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firmattoii.  1st.  That  the  parties  should  he  residents.  2d.  That  the  Indian  title 
should  hare  been  extingnished.  3d.  That  the  land  should  have  been  actually  in- 
habited and  cultivated  bj  the  grantees,  or  for  their  use.  In  the  present  case  these 
conditions  were  not  complied  with. 
The  act  of  May  26, 1824,  in  part  reCnacted  by  the  act  of  Jane  17, 1844  (5  Stat 
at  Large,  676),  did  not  create  any  new  rights,  or  enlarge  those  preyionslT  exist- 
ing ]  but  only  allowed  claims  to  be  present^  to  the  court  which  would  otherwise 
have  been  barred. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana. 

It  was  a  petition  presented  to  the  District  Court  under  the 
act  of  1824,  relating  to  land  titles  in  Missouri,  as  revived  and 
made  applicable  to  Louisiana  by  the  act  of  1844. 

The  history  of  the  title  claimed  by  the  heirs  of  D'Auterive, 
so  far  as  it  may  be  necessary  to  explain  the  opinion  of  the 
court,  was  as  follows. 

A  copy  of  the  following  grant,  issued  in  1765,  was  certified 
by  the  register  of  the  land-office  at  "New  Orleans  to  be  found 
upon  the  records  in  his  possession,  and  Torming  part  of  the  ar- 
chives of  the  office. 

"  Charles  Philippe  Aubry,  Chevalier  of  the  Royal  and  Military 
Order  of  St  Louis,  commanding  for  the  King  in  Louisiana, 
and  Denis  Nicholas  Foucault,  being  the  Intendant  Com* 
missary  of  this  Province  of  Louisiana. 
**  Upon  the  demand  made  by  Messrs.  D'Auterive  and  Masse, 
partners,  to  grant  to  them' a  parcel  of  land  named  La  Prairie 
du  Vermilion,  bounded  east  by  the  River  Des  Tortues  and  th« 
Lake  Du  Tasse,  north  by  the  Mauvais  Bois,  west  by  the  River 
Vermilion,  and  south  by  a  muddy  prairie,  considering  their 
petition  above,  and  in  other  part,  and  for  consideration  of  the 
cession  made  by  them  to  the  Acadian  families,  recently  arrived 
in  this  Province,  of  the  land  occupied  by  them  during  a  long 
period,  in  the  Attakapas,  and  in  consideration  also  of  the  ad- 
vantages which  may  result  for  this  capital  of  the  great  estab- 
lishment in  vacheries  that  they  propose  themselves  to  do  on 
the  said  land  named  La  Prairie  du  Vermilion,  by  the  quan- 
tity of  cattle  they  may  bring  to  market  in  a  short  period,  we 
have  conceded,  and  do  concede,  to  them,  by  these  presents,  the 
said  land,  for  them  and  their  heirs,  to  enjoy  and  dispose  of  the 
same  in  full  ownership  and  usufruct,  as  a  thing  belonging  to 
them,  except  against  titles  or  possession  anterior  to  these  to 
the  contrary ;  provided  that  said  land  lies  on  this  side  of  the 
limits  which  have  been  established  of  the  French  and  Spanish 
possessioos  in  this  part  of  the  country  ;  dnd  provided,  also,  that 
they  do  deliver.^  to  us  the  titles  of  the  land  which  they  have 
ceded  to  the  Acadian  families,  and  also  under  the  conditions 
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that  one  vear  from  this  date  they  shall  establish  the  said 
vacherie ;  m  default  whereof  the  said  land  shall  become  part 
of  the  king's  domain,  who  may  dispose  of  the  same  as  if  the 
said  concession  had  never  been  granted,  and  also  with  the  bmr- 
den  by  them  to  support  and  pay  the  seigneurial  rights,  if  any 
hereafter  be  established  in  this  colony.  We  also  reserve  for  his 
Majesty  all  the  timber  necessary  for  the  construction  of  forts, 
stores,  and  other  public  works  that  he  has  ordered  to  be  done, 
or  may  order  in  the  future,  even  for  the  refitting  and  careening 
of  his  men-of-war,  whenever  the  same  will  be  necessary ;  ana 
abo  the  necessary  ground  for  the  royal  highways  and  fortifica- 
tions. 

"  Given  in  New  Orleans,  under  the  seals  of  our  arms  and  the 
countersign  of  our  secretaries,  the  2d  of  March,  1765. 

(Signed,)  Aubry  and  Foucault. 

^  Countersigned, —  Soubie  &  Duverob." 

The  decision  of  the  court  being  that  this  grant  was  invalid 
when  made,  it  is  not  necessary  to  trace  out  the  assignment  of 
his  share  from  Masse  to  IVAuterive,  by  which  it  was  alleged 
that  the  latter  became  the  sole  proprietor. 

On  the  6th  of  February,  1835,  Congress  passed  an  act  (4 
Stat  at  Large,  749),  entitled  "  An  Act  Tor  the  final  adjustment 
of  claims  to  lands  in  the  State  of  Louisiana." 

By  this  act,  claims  recognized  by  former  laws  as  valid,  but 
which  had  not  been  confirmed,  were  to  be  presented  to  the  reg- 
ister and  receiver  of  the  land-office  where  the  lands  lie,  with 
the  evidence  in  support  of  the  same,  who  were  to  report  the 
same  to  the  Secretary  of  the  Treasury,  with  their  opinion  of 
the  validity  of  each  claim,  and  which  report  was  to  be  laid  be- 
fore Congress,  with  the  opinion  of  the  Commissioner  of  the 
General  Land-Office  touching  the  validity  of  th^  respective 
claims. 

This  claim  was  presented  to  the  register  and  receiver,  to- 
gether with  a  great  mass  of  evidence  in  its  support,  which  it 
IS  not  necessary  here  to  state.  On  account  of  the  voluminous 
nature  of  the  papers,  the  claim  was  not  included  in  a  report 
made  by  the  commissioner  on  the  15th  of  May,  1840.  But 
in  February,  1842,  the  then  register  and  receiver  took  up  the 
subject,  and  made  a  report  thereon  to  the  Secretary  oi  the 
Treasury,  from  which  the  following  is  an  extract:  — 

**  The  peculiar  circumstances  which  seem  to  involve  this 
claim,  its  unwarrantable  neglect,  firstly  by  the  heirs  them- 
selves, and  lastly  by  the  former  boards  of  this  office,  and  the 
unsuccessful  efforts  of  the  Honorable  Edward  Livingston  to 
obtain  any  action  of  Congress  upon  it,  and  the  very  heavy 
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charges  and  expenses  which  the  heirs  have  been  tft  in  the  pro- 
tection and  prosecution  of  their  rights,  have  induced  us  to  ex« 
amine  with  the  greatest  circumspection  and  attention  all  the 
documents  of  title  filed  in  this  claim.  We  have  given  it  through- 
out a  mature  and  deliberate  investigation^  and,  seeing  the  pa- 
cific views  of  the  claimants  in  their  renouncement  of  their  rights 
to  any  part  of  the  said  land,  to  which  a  title  has  been  obtained, 
either  by  French  or  Spanish  grant,  private  entry,  or  otherwise, 
that  may  fall  within  the  limits  of  their  grant,  and  from  the 
fact  that  the  patent  mentioned  in  this  claim  corresponds  with 
one  on  the  abstract  of  patents  certified  by  the  register  of  New 
Orleans,  for  the  use  of  this  office,  consequently  ma&ng  it  a  com- 
plete title  in  form^  with  no  act  of  the  sovereign  remaining  to  be 
done  that  the  title  of  the  land  might  be  fully  vested  in  IrAute- 
rive,  think  that  a  confirmation  of  such  a  title  is  scarcely  necessa- 
ry, though  it  may  be  usefoL  Congress  never  asserted  the  riffht 
to  annul,  restrict,  or  question  any  genuine  complete  grant,  which 
has  been  made  by  the  former  governments ;  they  were  regarded 
as  sacred  documents,  and  respected  by  the  treaty  of  cession ;  it 
was  not  obligatdry  on  the  holders  of  complete  patents  to  file 
them  with  the  registers  and  the  receivers.  By  the  fifth  section 
of  the  act  of  the  2d  of  March,  180S,  the  registers  and  receivers 
were  requested  to  make  a  report  on  all  complete  French  and 
Spanish  grants,  the  evidence  of  which,  though  not  thus  filed, 
maylie  found  on  record  in  the  public  reoorcb  of  sucKmnts; 
it  was  evident  the  reports  on  such  titles  were  required  for  tiie 
purpose  of  ascertaining  what  lands  had  ceased' to  belong  to  the 
public  domain. 

^  If  the  intention  of  Congress  had  been  to  subject  these 
claims  to  their  scrutiny,  they  would  have  required  of  the  own- 
ers to  file  them ;  if  the  board,  on  finding  in  the  public  reooids 
the  evidence  of  a  complete  grant,  would  have  made  any  other 
than  a  favorable  report  on  it.  Congress  would  never  have  per- 
mitted such  a  decision ;  the  boards  were  only  to  decide  on  the 
simple  recorded  proof,  that  is,  the  official  copy  of  the  grant,  and 
were  to  consider  it  as  conclusive  evidence ;  it  has  accordingly 
been  decided  by  the  Supreme  Court  of  this  State,  as  well  as 
the  United  States  court,  that  a  complete  grant  is  complete 
evidence  of  title  without  any  confirmation ;  and  viewing  the 
grant  of  the  claimants,  in  this  report,  as  of  a  similar  character, 
and  perfectly  satisfied  as  regards  the  sale  from  Masse  to 
I^Auterive,  the  testimony  in  proof  thereof  being  ample  and 
complete,  we  cannot  do  otherwise  than  recommend  this  claim 
for  confirmation  to  the  full  extent  of  land  that  may  be  found 
comprised  within  the  boundaries  laid  down  in  the  oonoes- 
sion.** 
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These  proceedings  were  referred,  in  pursuance  of  the  law,  to 
the  Commissioner  of  the  General  Land-Office,  who  gave  his 
opinion  that  the  claim  was  not  valid.  A  report  was  then  made 
to  Congress,  but  no  action  was  there  had  upon  the  subject 

Under  the  act  of  Congress  passed  on  the  17th  of  June,  1844, 
entitled  ^  An  Act  to  provide  lor  the  adjustment  of  land  claims 
in  the  States  of  Missouri,  Arkansas,  and  Louisiana,"  the  heirs 
of  D'Auterive  filed  a  petition  in  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana,  on  the  16th  of  June,  1846. 
Attached  to  the  petition  was  a  copy  of  the  report  of  the  com* 
missioners  above  mentioned.  The  petition  concluded  as  fol- 
lows :  — 

''  The  petitioners  show,  that  it  appears  from  said  statement 
that  the  said  Bernard  D'Auterive  occupied  said  land  as  a  stock- 
farm,  for  which  purpose  it  had  been  granted,  up  to  the  time  of 
his  death,  which  occurred  in  1776 ;  that  the  said  D'Auterive 
left  a  widow  and  four  small  children ;  that  in  1779  his  widow 
married  Jean  Baptiste  Degruy ;  that  the  said  Degruy  and  his 
wife  continued  to  occupy  said  land  as  a  stock-farm,  and  to  cul- 
tivate a  s.'^Jill  part  thereof,  until  1784,  when  they  removed  to 
the  Mississippi;  that  thereafter  the  said  land,  and  even  the 
stock  kept  thereon,  were  utterly  neglected  Iry^  said  Degruy; 
that  in  consequence  thereof,- and  on  account  of  their  ignorance 
of  said  claim,  the  Spanish  authorities  in  Louisiana  granted  a 
considei^ble,  and  the  most  valuable,  part  of  said  land  to  other 
persons ;  and  that  the  petitioners,  considering  the  good  faith 
with  which  said  titles  were  acquired,  and  to  prevent  the  delays 
and  expenses  of  litigation,  claimed  the  confirmation  of  so  much 
only  ol  the  aforesaid  grant  as  was  not  held  by  tities  emanat- 
ing from  the  Spanish  government  and  confirmed  by  the  United 
States,  and  had  not  been  sold  or  otherwise  disposed  of  by  the 
United  States. 

^  And  the  petitioners  show,  that  they  now  again  claim  the 
confirmation  of  said  grant  with  the  same  restrictions ;  that  as 
the  petitioners  do  not  intend  to  interfere  with  the  rights  of  any 
persons  holding  portions  of  said  grant  under  confirmed  Span- 
ish titles,  or  under  purchases  frbra  the  United  States,  it  is  an- 
necessary  to  cite  said  persons ;  and  that,  besides  them,  there 
are  no  other  persons  in  possession  of  portions  of  said  grant 
eju^pt  certain  settlers,  who  occupy  small  parts  thereof  with 
the  written  consent  of  the  petitioners. 

^Wherefore  the  petitioners  pray,  that  the  United  States  of 
America,  by  their  District  Attorney  for  the  District  of  Louis- 
iana, be  cited ;  that  the  aforesaid  ffrant  be  declared  valid  and 
confirmed  to  the  petitioners;  that  uereafter  the  Surveyor-Gen- 
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era!  of  the  United  States  for  the  State  of  Louisiana  be  oidered 
to  sarvey  said  lands ;  that  he  be  farther  ordered  to  certify,  on 
the  plats  and  certificates  of  said  survey,  what  parts  of  said 
pprant  are  held  under  confirmed  Spanish  titles,  and  what  part, 
if  any,  of  said  grant  has  been  sold  by  the  United  States,  to- 
gether with  the  quantity  thereofl  And  the  petitioners  farther 
pray,  that  it  may  be  decreed  that  they,  their  heirs  and  leral 
representatives,  shall  have  the  right  to  enter  the  quantity  of 
land  so  certified  to  have  been  sold  or  disposed  of  by  the  United 
States  in  any  land-office  in  the  State  of  Louisiana. 

(Signed,)  L.  Janin,  of  CaufueLP 

On  the  10th  of  November,  1846,  Thomas  J.  Durant,  the  Dis- 
trict Attorney  of  the  United  States,  filed  an  answer,  denying 
all  the  allegaJdons  of  the  petition. 

In  April,  1847,  the  dejpositions  of  sundry  witnesses  were 
taken  by  the  plaintifis  betore-N.  R.  Jennings,  Commissioner, 
and  in  December,  1847,  the  cause  came  on  for  trial  before  the 
District  Court 

On  the  13th  of  June,  1848,  the  District  Court  gave  the  fol- 
lovring  judgment :  — 

^  The  court  having  taken  this  cause  as  above  entided  under 
consideration,  and  having  maturely  considered  the  same,  doth 
now,  for  reasons  set  forth  at  length  and  on  file,  order,  adjudge, 
and  decree,  that  «;he  petitioners  recover  the  land  claimed  in  their 
petition,  and  described  in  the  oriffinal  grant  or  concession  to 
them,  as  exhibited  .on  pages  180  and  181  of  the  record  of 
French  grants ;  the  same  having  been  delivered  at  the  cession 
of  Louisiana  to  the  government  of  the  United  Btates,  and 
deposited  in  the  United  States  land-office  in  the  ciiy  of  New 
Orleans. 

^  And  the  court  doth  further  order  and  decree,  that  the  Sur- 
veyor-Oenera4  of  the  State  of  Louisiana  do  survey  the  land  so 
decreed  to  petitioners  as  aforesaid,  and  certify  on  the  plats  and 
certificates  of  survey  all  such  parts  of  the  said  jprant  as  may 
have  been  sold  or  otherwise  disposed  of  by  the  United  States. 

*'  And  the  court  doth  further  order  and  decree,  that  the  peti- 
tioners, or  their  heirs  or  legal  representatives,  shall  have  the 
right  to  enter  the  quantitv  of  land  that  may  be  so  certified  to 
bave  been  sold  or  otherwise  disposed  of  by  the  United  States, 
in  any  land-office  of  the  State  of  Louisiana,  according  to  the 
provisions  of  the  eleventh  section  of  the  act  of  the  26th  of 
May,  1824. 

^Judgment  rendered  June  ISlth,  1848.  Judgment  signed 
June  17th,  1848. 

(Signed,)  Thbo.  H.  McCaleb,  [sbad.] 
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From  this  decree  the  United  States  appealed  to  this  court 

It  was  argaed  by  Mr.  Crittenden  ( Attorney-Gteneral)|.for  the 
United  States,  and  Mr.  Janiny  for  the  appellees. 

Mr.  Crittenden  made  the  following  points. 

I.  That  the  Baid  alleged  srant  is  void,  having  been  made  by 
the  French  authorities  tdfter  we  Province  of  Louisiana  bad  been 
ceded  by  France  to  Spain. 

By  the  secret  treaty  of  Fontainebleau,  of  the  3d  of  Novem« 
ber,  1762,  the  Province  of  Lomsiana  was  ceded  by  France  to 
Spain,  and  on  the  21st  of  April,  1764,  Louis  the  Fifteenth 
communicated  what  had  been  done  to  IFAbadiei  the  director* 
general  and  commandant  of  the  Province,  ordering  him  to  de- 
Bver  it  up  to  his  Catholic  Majesty.  The  treaty  has  never  been 
publishea,  but  the  letter  to  I^Abadie  will  be  found  in  the  Ap- 
pendix to  1  Clarke's  Land  Laws,  976.  This  letter  was  printed 
in  New  Orleans,  in  October,  1764,  and  the  intelligence  of  the 
cession  of  the  Province  caused  great  commotion  and  dissatis- 
faction among  the  people.  D'Abadie  having  died,  Aubrey, 
who  had  been  commandant  of  the  troops  and  one  of  the  coun- 
cil, assumed  the  administration  of  the  government,  and,  it  is 
alleged,  made  this  grant  to  the  ancestor  of  the  petitioners  on 
the  2d  of  March,  1765.  Ulloa,  the  first  Spanish  governor,  ar« 
rived  at  a  subsequent  period,  but  was  compelled  to  retire  from 
the  country,  and  was  succeeded  by  O'Rielly,  under  whose  ad- 
ministration Spanish  authority  was  secured.  The  historv  of 
the  events  of  this  period  will  be  found  in  the  fourteenth  chap- 
ter of  the  first  volume  of  Martin's  Louisiana* 

XL  That  Spain  never  acknowledged  nor  recognized  as  valid 
the  alleged  grant  thus  made  in  derogation  of  her  rights  and  au- 
thority. 

This  is  sufiiciently  evidenced  by  the  fact,  that  her  authoritiea 
granted  the  greatest  part  of  the  same  land  to  other  persons. 
That  such  grants  had  been  made  is  admitted  by  the  petition- 
ers, but  the  force  of  the  conclusion  thence  arising  is  sought  to 
be  evaded  by  saying  that  they  were  made  in  ignorance  of  this 
claim.  There  is,  however,  no  pretence  for  su(£  a  supposition, 
for  the  very  book  of  records  on  which  the  petitioners  rely  to 
establish  the  making  of  their  grant  must  have  been  in  the 
bands  of  the  Spanish  authdrities,  and  come  from  them  into  the 
possession  of  the  United  States.  The  making  of*  so  large  a 
grant  could  not  be  concealed.  The  fact  is  further  corroborated 
by  lyAuterive  having  afterwards,  in  October,  1775,  received  a 
grant  of  a  league  of  land  from  Governor  Unzaga,  in  the  neigh- 
borhood of  the  alleged  grant.  Besides,  the  acts  of  the  parties 
show  that  all  claim  was  abandoned. 
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IIL  Bat  if  the  alleged  graiib  was  made  by  competent  aa- 
thcnity,  it  is  void  for  uncertainty  in  the  description  of  the  land 
granted. 

IV.  That  there  Is  no  sufBcient  evidence  of  the  making  of  the 
alleged  grant,  or  of  the  conveyance  by  Masse  to  D*  Anterive. 

V.  That  the  court  below  had  no  jurisdiction  in  this  case. 

Mr.  Janin^  for  the  appellees,  made  the  following  points. 

L  It  is  contended  that  the  copy  of  the  grant  which  is  in 
evidence  is  not  suiSicient  proof  of  its  genuineness.  This  copy 
was  taken  from  the  record  of  F)reuch  grants  in  the  land-omce 
at  New  Orleans,  and  is  attested  by  the  Register  of  that  office. 

The  appellees  could  not  expect  this  objection,  since  this  copy 
was  admitted  in  evidence  by  consent  of  parties,  whereby  they 
were  relieved  from  the  necessity  either  of  producing  the  origi- 
nal or  of  proving  its  loss.  But  were  the  point  open  for  discus- 
sion, it  would  be  easily  met  by  the  evidence.  The  cop^r  was 
taken  from  the  only  record  of  ^French  grants  known  to  exist  in 
the  land-office.  This  record  was  always  considered  as  ^nu- 
ine  by  the  successive  registers  of  the  land-office,  and  referred 
to  by  them  in  making  their  reports  on  claims  to  Congress. 
We  have  the  testimony  of  an  old  citizen  of  New  Orleans, 
who,  under  the  Spanish  government,  was  the  private  secre- 
tary of  Governor  Gayoso,  and  occasionally  was  employed 
in  the  Spanish  land-office,  which  was  under  the  control 
of  the  Secretary  of  the  government  He  recognizes  the  sig- 
nature of  Governor  Gayoso,  at  the  end  of  this  and  the  oth^r 
French  and  Spanish  records  in  the  land-office,  and  presumes, 
with  reason,  that  they  were  signed  by  the  Governor  when  he 
delivered  the  land-office  to  the  Intendant  Morales,  in  obedi- 
ence to  the  royal  order  of  October  22, 1798  ^2  White's  Rec 
497).  This  is  beyond  doubt  one  of  the  recoras  referred  to  in 
Mprales's  letters  of  October  16,  1797,  and  March  2,  1799 
(2  Land  Laws,  541,  550) ;  in  the  letter  of  the  Secretary  of  the 
Treasury  of  1805  (2  Laws,  Institutions,  Opinions,  &c.  669) ; 
and  in  the  fifth  section  of  the  act  of  Congress  of  March  2, 1805 

fl  Land  Laws,  520) ;  and  the  authenticity  of  this  record  was 
ully  recognized  by  the  Supreme  Court  of  Louisiana  in  the  case 
of  Lavergne's  Heirs  v,  Elkins,  17  La.  Rep.  231. 

IL  It  is  not  objected  that  the  description  of  the  land  in  the 
grant  is  not  sufficiently  clear  and  dennite.  The  land  is  de- 
scribed as  follows :  —  A  tract  of  land  called  the  prairie  of  the 
Vermilion,  bounded  on  the  east  by  the  River  (now  called 
Bayou)  Tortue  and  Lake  Tasse ;  at  the  north  by  the  ^  mauvais 
bois^  (low  woodland) ;  on  the  west  by  the  River  (now  called 
Bayou)  Vermilion;  and  at  the  south  by  a  soft  prairie.     These 
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are  all  natural,  well-known  boundaries.  Bayou  Tortue  and 
Bayou  Vermilion  are  considerable  watercourses,  and  are  still 
known  by  the  same  names;  so  is  Lake  Tasse.  The  land 
granted  is  a  prairie ;  its  norUiern  boundary  is  the  first  wood- 
land—  a  low  swamp — to  the  north  of  the  prairie,  and  its 
southern  boundary  is  the  soft  or  salt  marsh  which  skirts  the 
whole  sea-shore  of  Western  Louisiana*  The  inspection  of  any 
map  of  Louisiana  can  leave  no  doubt  that  a  surveyor  would 
not  experience  the  least  difficulty  in  locating  the  ^rant 

IIL  The  third  objection  is,  that,  the  grant  bemg  complete 
and  perfect,^  it  requires  no  confirmation,  and  could  not  be  made 
the  subject  of  a  suit  a^inst  the  United  States  under  the  act 
of  June  17, 1844,  and  we  revived  act  of  May  26, 18S 1. 

The  act  of  1824  refers  in  terms  to  lands  claimed  ^  by  virtue 
of  any  French  or  Spanish  grant,  concession,  warrant,  or  order 
ofiBurvey,  •  .  •  •  .  which  might  have  been  perfected  into  a  com- 
plete tide,  under  and  in  conformity  to  the  laws,  usages,  and 
customs  of  the  government  under  which  the  same  originated, 
bad  not  the  sovereignty  of  the  country  been  transferred  to  the 
United  States."  This  last  phrase  contemplates  evidentiy  in- 
complete tiUes  only,  and  refers  therefore  only  to  that  part  of 
the  nrst  phrase  which  speaks  of  incomplete  titles,  that  is,  <<  war- 
rants and  orders  of  survey."  It  could  not  refer  to  the  owners 
of  grants,  whose  titie  was  already  complete.  And  yet  in  the 
beginning  of  the  section  the  holders  of  grants  are  permitted  to 
file  their  claims  for  adjudication,  though  they  might  not  be 
compelled  to  do  so.  This  is  not  the  only  instance  in  the  legis- 
lation of  Congress  which  afforded  to  persons  claiming  under 
complete  grants  an  opportunity  of  having  their  tities  and  pos- 
sessions quieted  by  a  decision  of  the  officers  of  the  federal  ffov- 
ernmeut  The  fourth  section  of  the  act  of  March  2, 1805  (1 
Land  Laws,  519),  declares  that  persons  claiming  under  com- 
plete grants  may,  and  those  claiming  under  incomplete  grants 
shally  file  them,  &c.,.&c.  Nor  was  this  a  work  of  superero- 
gation. By  the  cession,  the  United  States  acquired  the  do- 
minium, all  lands  not  previously  granted  were  considered  and 
treated  as  public  property,  ana  the  grantees  were  put  upon 
proof  of  their  titles.  It  is  true,  that,  by  the  fifth  section  of  the 
same  act,  the  boards  of  commissioners  were  directed  to  ^'  de- 
cide in  a  summary  way on  all  complete  French  or 

Spanish  grants,  the  evidence  of  which,  thongh  not  thus  filed 
(by  the  claimants),  may  be  found  of  record  on  the  public  rec- 
ords of  such  grants."  Had  this  law  been  obeyed,  the  claimants 
under  complete  grants  would  have  been  spaced  infinite  losses 
and  suffering.  But  it  remained  a  dead  letter  in  practice.  The 
conmiissioners  and  their  successors  acted  upon  no  daimi 

62^ 
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tbongh  found  in  these  records,  if  it  was  not  formally  filed  with 
a  claim  for  adjudication, .  and  of  claims  exceeding  a  league 
square  they  were  expressly  prohibited  to  take  cognizance. 
Holders  of  large  grants  were  in  reality  remediless,  until  the 
later  acts  of  Congress,  reopening  the  land-offices  for  the  adju- 
dication of  claims,  without  restriction  as  to  quantity.  And  as 
the  commissioners  could  only  recommend  their  confirmation, 
and  as  Congress  always  discarded  large  claims  in  Louisiana 
in  their  confirmatory  acts,  the  hopes  of  the  claimants  were  still 
deferred.  It  is  thus  that  large  grants  of  land  in  Louisiana 
have  uniformly  proved  a  fatal  inheritance  to  the  descendants 
of  the  old  colonists,  consuming  their  lives  and  fortunes  in  un- 
ceasing and  fruitless  efforts  to  obtain  a  hearing,  while  the  best 
portions  of  their  land^  fell  a  prey  to  the  squatter.  The  only 
remedy  left  to  them,  a  remedy  worse  than  the  evil,  was  to 
allow  a  portion  of  the  land  to  be  sold  by  the  United  States, 
and  then  to  bring  suit  for  it,  a  process  which  had  to  be  re- 
peated in  the  case  of  each  sale,  and  which  yet  d^d  not  pro- 
tect  the  portion  of  the  claim  not  immediately  included  in  the 
decision.  The  officers  of  the  land  department  uniformly  treat- 
ed as  public  land  whatever  had  not  been  recovered  by  u  judg- 
ment This  crying  evil  could  not  be  unknown  to  Congress, 
and  we  submit  that  the  acts  of  1824  and  1844  were  destined 
to  remedy  it,  and  that  it  could  not  be  the  intention  of  Con- 
gress to  treat  complete  grants  less  favorably  than  incomplete 
ones. 

And  again,  hiay.  it  not  be  said  that  this  grant  requires  a 
survey  to  perfect  at  least  the  possession  of  the  grantee  ?  And 
the  government  surveyors  would  not  make  or  sanction  a 
survey,  unless  the  claim  was  recognized  by  the  government 

This  grant  again  required  the  grantees  to  abandon  the 
lands  they  had  previously  owned ;  in  compensation  of  which 
they  obtained  the  new  grant,  and  to  establish  a  stock-farm. 
Was  it  then  not  incumbent  upon  them  to  show  that  they 
claimed  nothing  under  the  older  grants,  a  negative  proof, 
which  they  could  only  make  by  asserting  the  abandonment 
and  challenging  the  contrary  proof,  and  that  they  had  estab- 
lished a  large  stock-fann  ? 

It  is  obvious  that  the  object  of  the  appellees  would  be  at- 
tained by  a  decision  of  this  court,  disclaiming  jurisdiction,  on 
the  ground  that  the  grant  is  complete,  and  not  embraced  in  the 
act  of  1824.  A  decision  of  the  federal  courts,  and  nothing  less, 
would  be  respected  by  the  surveying  department 

IV.  It  is  finally  contended  that  this  grant  is  invalid  because 
It  is  dated  the  2d  of  March,  1765,  when  Louisiana  had  been 
ceded  to  Spain  in  1763.     It  is  well  known  that  Spain  did  not 
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desire  or  attempt  to  take  possession  until  1769,  up  to  wbidi 
time  all  the  functions  of  the  government  were  carried  on  by  the 
Frenclr>authorities.  The  French  was  the  government  de  facto. 
*'  Grants  made  by  a  government  de  facto  are  valid  against  the 
state  which  had  the  right"  .12  Peters,  748.  The  validity  of 
the  acts  of  a  government  de  facto  has  been  acknowledged  in 
many  decisions  of  this  court.  Delacroix  t;.  Chamberlain,  12 
Wheaton,  600 ;  Pollock's  Lessee  v.  Kibbe,  14  Peters,  364 ; 
Keene  t;.  McDonough,  8  Peters,  310 ;  The  Fama,  5  Bob.  Adm. 
113;  1  Kent's  Com.,  Lect  VIIL  To  these  fieimiliar  au-^ 
thorities  fii  striking  instance  may  be  added,  drawn  from  modern 
history.  We  quote  from  Lieber's  Manual  of  Political  Ethics, 
Vol.  I.  p.  324 :  "  When  the  Elector  of  Hesse  returned  in  1813 
to  his^  country,  he  declared  the  king  of  Westphalia,  having 
been  a  usurper,  to  have  possessed  no  right  of  selling  the  do- 
mains, and  therefore  took  possession  of  them  without  any 
restitution  of  the  sums  for  which  they  had  been  purchaseOi 
Prussia  acknowledged  the  sales  which  the  same  kingdom  of 
Westphalia  had  made  of  her  domains.  The  Germanic  Diet 
decided  against  the  Elector  and  for  the  purchasers,  and  when 
that  prince  for  years  declined  to  yield  to  the  Diet  and  all  the 
endeavors  even  of  Austria  were  in  vain,  the  Diet  ordered  the 
troops  of  the  neighboring  members  of  the  confederacy  to 
make  the  Elector  comply  with  its  decision." 

History  affords,  probably,  no  instance  of  acts  of  a  govern- 
ment de  facto  less  questionable  than  those  of  the  French 
fovernment  in  Louisiana  between  1763  aitd  1769.  The 
^rench  were  ready  to  deliver  the  colony,  the  Spaniards  were 
not  ready  ;to  receive  it;  the  French  were  not  usurpers,  nor  the 
antagonists  of  Spain,  but  depositaries  of  the  power  of  Spain; 
the  wheels  of  government  could  not  be  arrested,  and  it  was 
one  of  its  ordinary  and  legitimate  functions  to  promote  the 
settlement  of  the  Province,  to  develop  her  industry  and  to 
secure  her  peace,  by  exchanging  D' Auterive's  lands  on  the  IJpper 
Teche,  where  his  stock  had  become  troublesome  to  the  new 
colonists  from  Acadia,  for  pasture  lands  in  a  more  remote  and 
still  unsettled  district.  Neither  this  nor  any  other  grant  made 
by  the  French  after  1763  resembled  the  questionable  policy  of 
the  Spanish  Intendant|  who  after  1803  sold  lands  in  the  dis- 
puted tenitoryto  replenish  a  sufFering  treasury.  The  history 
of  the  courts  and  ot  the  land  department  oflfers  no  instance 
of  a  grant  made  by  the  French  after  1763  that  was  rejected 
for  want  of  authority.  The  question  was  discussed  by  the 
Supreme  Court  in  the  case  of  Devall  v.  Chopin,  15  La.  Rep. 
575,  and  decided  in  favor  of  the  power.  Spam,  after  she  took 
possession,  never  questioned  any  of  these  grants ;  France  held 
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the  sovereignty  between  1800  and  1803,  and  could  not,  if  she 
had  taken  possession,  have  contested  the  validity  of  the  graots 
of  her  former  governors ;  the  United  States  succeeded  only  to 
the  rights  of  ^unce,  and  the  United  States  at  an  early  period, 
in  the  important  act  of  March  2d,  1805,  distinctly  recognized 
the  validity  of  the  grants  anterior  to  the  1st  of  October,  1809, 
made  by  France  and  Spain,  during  the  time  those  respective 
governments  had  the  actual  possession  of  the  colony.  Pos- 
session, and  not  the  bare  right  of  sovereignty,  was  made  the 
test  of  authority. 

We  quote  from  the  act  of  March  2d^  1805, 1  Land  Laws,  d].8. 

Sec.  Ist  *'  Any  person  or  persons^  or  the  legal  representative 
of  any  person  or  persons,  who,  on  the  1st  of  October,  in  the 
year  1800,  were  resident  within  the  territories  ceded  by  the 
French  Republic  to  the  United  States,  by  the  treaty  of  tiie 
30th  of  April,  1803,  and  who  had  p  ior  to  the  said  1st  day  of 
October,  1800,  obtained  from  the  Fn  nch  and  Spanish  govern- 
ments, respectively,  during  the  time  either  of  said  govemmenti 
had  the  actual  possession  of  said  territories,  any  duly  registered 
warrant  or  order  of  survey,"  ficc. 

Sec.  4th.  "Every  person  claiming  lands  in  the  above-men- 
tioned territories,  by  virtue  of  any  Icsal  French  and  Spanish 
grants,  made  and  completed  before  the  1st  of  October,  1800, 
and  during  the  time  the  government  which  made  such  giant 
had  the  actual  possesaion  of  the  territories,"  &c. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
The  appellees,  as  heirs  of  Jean  Antoine  Bernard  D* Auterive, 
claimed  in  the  court  below  an  extensive  tract  of  land  in  the 
county  of  Attakapas,  the  quantity  of  which  land  is  not  given, 
though  certain  boundaries  thereof  are  set  forth  in  the  instru- 
ment upon  which  these  appellees  prefer  their  claim.  This  in- 
strument purports  to  be  a  grant  from  Charles  Philippe  Aubry, 
Knight  of  the  Rtrjol  and  Military  Order  of  St  LK)ui9^  Com- 
mandant of  the  King  m  Louisiana,  and  Dionysius  Nicholas 
Foucault,  filling  the  functions  of  director  in  that  Province,  to 
Messrs.  lyAuierive  and  Masse,  and  bearing  date  at  New  Or- 
leans on  the  2d  day  of  March,  1765. 

The  proceedings  for  the  establishment  of  this  claim  in  the 
court  below  were  institut*»d  under  the  authority  of  an  act  of 
Congress  of  May  26th,  1824,  entitled  "  An  Act  to  enable 
claimants  to  land  wichin  the  State  of  Missouri  and  Territoiv 
of  Arkansas,  to  institute  proceedings  to  try  the  validity  of  their 
claims  " ;  which  law  Was  in  part  reenacted  on  the  17th  of  June, 
1844,  and  extended  in  its  operation  to  the  State  of  Louisiana. 
( Vide  5  Stat  at  Large,  676.)   The  purposes  and  the  effect  of  the 
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law  of  1824,  with  reference  both  to  the  claims  and  the  pro- 
ceedings embraced  within  its  provisions,  have  been  beretofofe 
examined  by  this  ootLt  They  were  especially  considered  at 
the  last  term,  in  the  case  of  the  United  States  v.  Beynes,  9 
Howard,  1!^,  and  the  following  conclosions  were  then  dis- 
tinctly enunciated  as  implied  necessarily  in  a  jost  interpreta^ 
tion  of  that  statute.  Thus  (pp.  146, 147),  in  speaking  of  the 
statute  of  1824,  revived  by  the  act  of  1844,  this  court  exf^dtly 
declare,  that,  ^  with  respect  to  that  interpretation  of  these  acts 
of  Congress  which  would  expound  them  as  conferring  on  ap- 
plicants new  rights  not  previously  existing,  we  would  remarsi 
that  such  an  interpretation  accords  neither  with  the  language 
.nor  the  obvious  spirit  of  these  laws ;  for  if  we  look  to  the  lan- 
guage of  the  act  of  1824,  we  find  that  the  grants,  surveys,  &C., 
whidi  are  authorized  to  be  brought  before  the  courts,  are  those 
only  which  had  been  legally  made,  granted,  or  issued,  and 
which  were  also  protected  by  treaty.  The  legal  integrity  of 
these  claims  (involving  necessarily  the  competency  of  the  au- 
thority which  conferred  them)  was.  a  qualification  inseparably 
associated  by  the  law  with  that  of  their  being  protected  by 
treaty.  And  as  to  the  spirit  and  intention  of  the  law,  had  it 
designed  to  create  new  rights,  or  to  enlarge  others  previously 
existing,  the  natural  and  obvious  means  of  so  doin^  would 
have  been  u  direct  declaration  to  that  effect:  certainly  not  a 
provision  placing  these  r.Ueged  rights  in  an  adversary  position 
to  the  government,  to  be  vindu^ted  by  mere  dint  of  evidence 
not  to  be  resisted.  The  provision  of  the  second  section  of  the 
act  of.  1824,  declaring  that  petitions  presented  under  that  act 
shall  be  conducted  according  to  the  rules  of  a  court  of  equity ; 
should  be  understood  rather  as  excluding  the  technicalities  of 
propeedings  in  courts,  than  as  varying  in  any  degree  the  rights 
of  parties  litigant;  as  designed  to  prevent  delays  in  adjudi- 
cating upon  tides,  a&  is  farther  shown  in  another  part  of  the 
same  sentence,  where  it  b  declared,  that  these  petitions  sh^l) 
be  tried  without. continuance,  unless  for  cause  shown.  The 
limitation,  too,  maintained  as  to  the  character  of  claims,  and 
that  imposed  upon  the  courts  in  adjudicating  upon  them,  is 
farther  evinced  in  that  part  of  the  same  section  which  says, 
that  the  court  shall  hear  and  determine  all  questions  relative  to 
the  titie  of  the  claimants,  the  extent,  locality,  and  boundaries 
of  the  claim,  and  by  final  decree  shall  settle  and  determine  the 
question  of  the  validity  of  the  tiUe  according  to  the  law  of 
nations,  the  stipulations  of  any  treaty,  and  proceedings  under 
the  same,  the  several  acts  of  Congress,  and  the  laws  and  ordi- 
nances of  the  government  from  which  it  is  alleged  to  have 
been  derived." 
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By  the  meaning  and  directions  of  the  statute  of  1824,  as  thus 
expounded,  the  claim  before  us  must  be  judged ;  and  the  next 
step  in  our  investigation  leads  us  to  consider  it  as  controlled 
by  the  law  of  nations,  and  the  force  of  treaty  stipulations  con- 
strued in  conformity  with  that  law. 

The  land  which  is  the  subject  of  this  controversy  was,  ac- 
cording to  the  terms  of  the  instrument  adduced  by  the  appel- 
lees in  the  court  below  as  the  foundation  of  their  title,  granted 
to  their  ancestor  on  the  2d  day  of  March,  in  the  year  1765. 

On  the  3d  day  of  November,  1762,  by  a  treaty,  or,  as  it  is 
termed  in  the  language  of  the  king,  by  <'  a  special  act"  done 
at  Fontainebleau,  Louis  the  Fifteenth  ceded  to  the  king  of 
Spain  the  entire  Provin<ie  of  Louisiana,  including  the  island 
and  city  of  New  Orleans.  The  character  and  extent  of  this 
act  of  cession,  as  evihced  by  the  instructions  from  the  French 
king,  dated  at  Versailles,  April  21st,  1764,  should  be  noted  in 
this. place,  as  they  are  decisive  of  the  relative  positions  of  the 
parties  to  that  act,  and  of  the  extent  of  their  powers  post«>rior 
thereto,  over  the  territories  or  persons  comprised  within  its 
provisions.  Nothing  surely  can  be  more  comprehensive  or  ab- 
solute than  the  transfer  announced  by  the  king  of  France,  or 
the  declaration  of  his  relinquisnment  of  all  power  or  rights  in 
the  .subject  transferred.  The  language  of  the  French  king  to 
D'Abadie,  Director-General  and  Commandant  of  Louisiana,  is 
as  follows: — "  Having  ceded  to  my  very  dear  and  best  be- 
loved cousin,  the  king  of  Spain,  and  to  his  successors,  in  full 
property,  purely  and  simply  and  without  exceptions,  the  whole 
country  known  by  the  name  of  Louisiana'^;  he  proceeds  to 
command  his  Director-Gteneral,  that,  on  the  receipt  of  his  in- 
structions, "  whether  they  come  to  your  hands  by  the  officers 
of  his  Catholic  Majesty,  or  directly  by  such  French  vessels  as 
may  be  charged  with  the  same,  you  are  to  deliver  up  to  the 
governor  or  officer  appointed  for  that  purpose  by  the  king 
of  Spain,  the  said  country  and  colony  of  Louisiana,  and  ihe 
posts  thereon  depending,  likewise  the  city  and  island  of  New 
Orleans,  in  such  state  and  condition  as  they  shall  be  found  to 
be  in  on  the  day  of  the  said  cession ;  heins  willing  in  all  time 
to  come  that  they  shall  belong  to  his  Catholic  Majesty,  to  be 
governed  and  administered  by  his  govemora  and  officers,  and 
be  possessed  by  him  in  full  property,  and  without  exceptions." 

The  cases  of  the  United  States  v.  Reynes,  and  of  Davis  v. 
The  Police  Jury  of  Concordia,  decided  at  the  last  term  of  this 
court,  devolved  upon  it  the  necessity  for  a  particular  examina- 
tion of  the  rules  and  principles  applicable  to  the  construction 
of  treaties ;  and  in  the  adjudication  of  the  cases  above  men- 
tioned, the  following  rules  are  either  explicitly  affirmed  or 
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neoeasarily  implied :  —  That  compacts  between  governments  or 
nations,  like  those  between  individaals,  should  be  interpreted 
according  to  the  natural,  fair,  and  received  acceptation  of  the 
terms  in  which  they  are  expressed*  Thai  the  obligation  of 
such  compacts,  unless  suspended  by  some  condition  or  stipula- 
tion therein  contained,  commences  with  their  execution,  by  the 
authorized  agents  of  the  contracting  parties ;  and  that  their 
subsequent  ratification  by  the  principals  themselves  has  rela- 
tion to  the  period  of  signature.  That  any  act  or  proceeding, 
therefore,  between  the  signing  and  the  ratification  of  a  treaty, 
by  either  of  the  contracting  parties,  in  contravention  of  the 
stipulations  of  the  compact^  would  be  a  firaud  upon  the^other 
paffy,and  could  have  no  vsdidity  consistently  with  »  recogni- 
tion of  the  compact  its^l£  As  a  regular  corollary  from  these 
Cinciples,  and  as  dedtfbible  from  the  law  of  reason  and  the 
w  ot  nations,  it  was  ruled  in  the  cases  just  mentioned,  that  a 
nation  which  has  ceded  away  her  sovereignty  and  dominion 
over  a  territory  could  with  respect  to  that  territory  rightfully 
exert  no  power  by  which  the  dominion  and  sovereignty  so 
ceded  would  be  impaired  or  diminished.  Vide  9  Howard,  148, 
149,  and  289, 290, 291. 

In  the  cases  just  cited,  and  particularly  in  that  of  the  United 
States  t;.  Reynes,  it  became  proper  to  examine  the  rights  of  a 
ceding  and  retiring  government  as  a  government  de  facto  over 
the  territory  ceded.  This  examination  was  induced  by  the  cir- 
cumstance, that  the  claimant  against  the  United  States  rested 
bis  pretensions  in  a  ereat  degree  upon  the  position,  that  after 
the  treaty  of  St  Ildefonso,  and  anterior  to  an  actual  delivery  to 
the  French  authorities,  the  government  of  Spain  as  a  gpvern- 
ment  de  facto  retained  the  rights  of  sovereignty  and  dominion 
over  the  Territory  of  Louisiana,  and,  as  inciaent  thereto,  the 
power  of  granting  away  the  public  domain.  But  this  court 
distinguished  between  the  proceedings  of  an  adversary  govern- 
ment, acting  in  the  character  and  capacity  of  an  independent 
perfect  sovereignty,  unaffected  by  any  stipulation,  and  acts 
done  in  fraud  or  in  violation  of  express  concessions  or  compacts. 
It  said  that  the  former,  as  the  acts  of  a  government  de  facto^ 
might  be  respected  and  sanctioned  by  a  sucxseeding  power; 
the  latter  could  impose  no  obligation  to  respect  them,  because 
they  would  have  been  performed  in  bad  faith,  and  in  violation 
of  acknowledged  rights  existing  in  others.  Admitting  the  ab- 
solute verity  of  the  document  under  which  the  appellees  deduce 
their  titie,  and  about  which  no  serious  question  appears  to 
have  been  raised,  can  the  validity  of  this  title  be  sustained  con- 
sistently with  the  rules  and  principles  propounded  above,  and 
in  the  cases  to  which  reference  has  been  made  ?     The  grant 
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from  Aubry  and  Foucaulti  the  commandant  and  the  director 
of  the  Province  of  Loaisiana,  to  the  ancestor  of  the  appellees, 
bears  date  on  the  2d  of  March,  1765,  between  two  ana  three 
years  posterior  in  time  to  the  cession  of  the  Province  by  F^noe 
to  Spaing  and  rather  more  than  ten  months  after,  the  ^kder 
from  the  French  monarch  for  the  actaal  delivery  of  the  territory 
to  the  Spamsh  authorities.  Under  these  circumstances,  then, 
the  act  of  the  French  officers  must  be  regarded  as  wholly  un- 
authorized and  inoperative  to  vest  any  title  in  the  ancestor  of 
the  appellees,  those  acts  being  inconsistent  with  the  ezistiog 
relations  between  the  kingdoms  of  France  and  Spain.  It  is 
true  that  Spain,  during  the  continuance  of  her  sovereignty^  and 
possession  in  Louisiana,  might  have  adopted  and  conmrmed 
this  gmnt,  but  no  such  recognition  thereof  by  Spain  is  shown 
or  pretended ;  so  far  from  there  being  proof  of  such  recognition, 
it  appears  that  a  large  portion  of  the  lands  comprised  within 
this  grant  was  bestowed  by  the  Spanish  government,  upon 
other  grantees.  Neither  is  there  in  the  recora  {Hroof  or  allega* 
tion,  that,  during  the  short  reign  of  the  French  republic  under 
the  treaty  of  retrocession,  the  claim  of  lyAuterive  was  sanc- 
tioned, or  even  brought  to  the  notice  of  that  republic. 

It  follows,  then,  from  the  view  of  this  case  here  taken,  that 
the  claim  of  the  appellees  cannot  be  sustained  upon  any  gen- 
eral and  controlling  principle  of  the  law  of  nations,  nor  upon 
any  stipulation  between  -the  powers  holding  the  Territory  of 
Louisiana  prior  to  its'transfer  to  the  United  States.  The  fate 
of  this  claim  must  depend  exclusively  upon  the  authority  and 
the  acts  of  the  government  of  this  country,  and  we  will  now 
consider  how  far  it  is  affected  by  those  acts  and  that  authority. 
It  has  been  heretofore  repeatedly  ruled  by  this  court,  that  the 
control  and  recognition  of  claims  like  that  now  before  us  were 
subjects  belonging  peculiarly  to  the  political  power  of  the  gov- 
ernment; and  that,  in  the  adjudication  of  those  claims,  the 
courts  of  the  United  States  expound,  and  enforce  the  ordinan- 
ces of  the  political  power.  Guided  by  these  rules,  and  lookinff 
to  the  acts  of  the  legislature,  we  find  it  declared  by  the  act  c? 
Congress  of  March  26,  1804,  §  14  (2  Stat  at  Larse,  287), 
^Hhat'  all  grants  for  lands  within  the  territories  ceded  by  the 
French  republic  to  the  United  States  by  the  treaty  of  the  30th 
of  April,  1803,  the  title  whereof  was,  at  tJie  date  of  the  treaty 
of  St  Ildefonso,  in  the  crown  or  government  of  Spain, .  and 
every  act  and  proceeding  subsequent  thereto,  of  w.hatsoev'^T  na- 
ture, towards  the  obtaining  any  grant,  title,  or  claim  to  such 
lands,  and  under  whatsoever  authority  transacted  or  jMretended, 
be,  and  the  same  are  hereby  declared  to  be,  and  from  the  be- 
ginning to  have  been,  null,  void,  and  of  no  efiect  in  law  or  in 
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equity.'*  Within  th^  oomprehensive  language  of  this  proTision 
ibe  case  before  ns  neoesfmrily  falls ;  as  the  inefficiency  of  the 
fVench  concession,  after  the  treaty  of  Fontainebleau,  to  convey 
ainy  title,  left  the  title  in  the  government  of  Bpain,  where  it  re- 
mained up  tO|  and  at  tiie  date  of,  the  treaty  of  Bt  IldefoniBO. 
The  reservation  in  the  {Hrovi^o  to  the  section  just  quoted,  in 
fav<v  of  actual  settlers  under  the  laws,  customs,  and  usages  of 
Spain,  cannot  include  the  case  under  consideration,  as  this  is 
not  an  instance  of  a  title  asserted  upon  any  such  laws  or 
usages,  or  founded  on  mere  settlement;  but  one  professins;  to 
be  founded  upon  the  grant  made  by  the  French  commanoant, 
independently  of  the  authority  of  Spain,  and  exceeding  Jn  ex- 
tent the  quantity  of  land  awarded  to  settlers  by  the  proviso 
above  mentionedL.  But  it  has  been  contended  in  the  argument 
filed  on  behalf  of  the  appellees,  that,  if  any  defect  could  have 
been  alleged  against  their  title  by  reason  of  the  absence  of 
power  in  either  the  French  or  Spanish  governments  to  make . 
the  grant,  such  defect  has  been  cured  by  the  legislation  of  Con- 
gress ;  and  in  support  of  this  provision  we  have  been  referred 
to  the  act  of  March  2,  1805  (2  Stat  at  Large,  324).  The 
first  and  fourth  sections  of  that  act  have  not  been  fuUy  quoted 
in  the  argument  of  the  appellees,  and  it  may  be  that  an  omis- 
sion to  examine  them  throughout  has  produced  the  strange 
misapprehension  of  those  provisions  which  seems  to  have  ex« 
isted  with  those  who  relv  upon  their  operation.  Thus  from  the 
fiiBt  section  of  the  act  of  1805  the  following  portion  is  quoted : 
^  Any  person  or  persons,  or  the  legal  representatives  of  any 
person  or  piersons,  who,  on  the  Ist  of  October  in  the  year 
1800,  were  resident  within  the.  territories  ceded  W  the  .French 
republic  to  the  United  States,  by  the  treaty  of  the  30th  of 
April,  1803,  and  who  had,  prior  to  the  said  Ist  day  of  October, 
1800,  obtained  from  the  French  and  Spanish  governments,  re- 
spectively, during  the  time  either  of  said  governments  had  the 
actual  possession  of  said  territories,  any  duly  registered  war* 
rant  or  order  of  survey,"  &c. ;  but  this  quotation  omits  the  fol- 
lowing terms,  which  essentially  control  every  part  of  the  sec- 
tion that  precedes  them ;  viz.  ^  for  lands  lying  within  the  said 
territories  to  which  the  Indian  titie  had  been  extinguished,  and 
which  were  on  that'  day  actually  inhabited  and  cultivated  by 
such  person  or  persons,  of  for  his  or  thbir  use." 

The  first  requisite  prescribed  by  this  section  of  the  law  as 
necessary  to  give  validity  to  tities  resting  upon  the  actual  ter- 
ritorial occupation  of  the  French  or  Spanish  authorities  is,  that 
the  grantees  or  their  representatives  should,  on  the  Ist  day  oi 
October,  1800,  be  residents  within  the  territories  ceded  by  the 
French  republic  to  the  United  States.    The  next  condition  im- 
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posed  by  this  statute  is,  that  the  Indian  title  to  such  lands 
should  have  been  extinguished.  And  thirdly,  that  the  lands 
thus  granted  should  have  been,  on  the  1st  day  of  October, 
1800,  actually  inhabited  and  cultivated  by  the  grantees,  or  for 
their  use.  Without  inquiring  into  the  fulfilment  of  the  second 
of  these  conditions,  or  into  the .  necessity  for  its  fulfilment,  it 
will  be  seen  that  the  first  and  the  third,  made  essential  by  the 
i^tute,  have  been  entirely  unperformed.  Thus  it  is  stated  in 
the  petition  of  the  appellees,  that  as  early  as  1784  the  faraily 
of  I^Auterive  removed  from  the  State  of  Louisiana.  It  is  no- 
where proved,  or  even  alleged,  that  at  any  subsequent  period 
they  returned  to  this  land,  much  less  that  in  1800,  or  at  any 
other  time  posterior  to  1784,  they  resided  upon  the  same,  or  by 
themselves  or  by  their  agents,  or  through  any  instrumcntalily 
of  theirs,  cultivated  this  land.  On  the  contrary,  either  of  these 
inferences  is  irresistibly  excluded  by  ihe  statement  in  the  peti- 
tion, that,  after  the  removal  of  the  family  of  D'Auterive,  much 
of  this  land  was,  by  the  Spanish  government,  during  its  pos- 
session of  the  country,  granted  to  other  persons.  The  alleged 
infancy  of  the  children  of  D' Auterive  in  the  year  1784,  even  if 
there  had  been  a  saving  for  the  benefit  of  infants  against  the 
requisites  of  the  statute,  could  scarcely  authorize  a  presumption 
in  their  favor,  after  ^  lapse  of  more  than  half  a  century,  viz. 
from  1784  to  1837,  during  which  period  this  claim  has  been  per- 
mitted to  sleep. 

The  fourth  section  of  the  act  of  Congress,  also  quoted  in  the 
argument  for  the  appellees,  if  applicable  in  any  sense  to  their 
pretensions,  certainly  adds  nothing  to  their  intrinsic  force.  This 
Section  is  a  simple  requisition,  that  persons  claiming  lands 
within  the  Territory  of  Louisiana,  by  virtue  of  any  legal  French 
or  Spanish  grant  made  prior  to  the  1st  day  of  October,  1800, 
may,  and  persons  claiming  lands  in  the  said  territories  by  vir- 
tue of  any  grant  or  incomplete  title  bearing  date  subsequently 
to  the  Ist  day  of  October,  1800,  shall,  before  the  1st  day  of 
March,  1806,  deliver  to  the  register  of  the  land-office  or  record- 
er of  land-titles  within  whose  district  the  land  may  be,  a  notice 
in  writing,  stating  the  nature  and  extent  of  his  claims,  together 
witn  a  plat  of  the  tract  or  tracts  so  claimed ;  and  shall,  also,  on 
or  before  that  day,  deliver  ta  the  register  or  recorder,  for  the 
purpose  of  being  recorded,  every  ^nt,  order  of  survey,  deed 
of  conveyance,  or  other  written  evidence  of  his  claim.  .This 
section  then  proceeds  to  declare,  as  a  penalty  for  noncompli- 
ance with  its  directions,  that  all  the  rights  of  the  claimant  de- 
rived from  the  first  two  sections  of  the  act  (embracing  all  grants 
founded  upon  mere  territorial  occupation  by  France  or  Spain), 
shall  become  void,  and  for  ever  alter  be  barred ;  and  that  no  in- 
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complete  granti  warrant,  order  of  survey,  deed  of  conveyance, 
or  other  written  evidence,  which  shall  not  be  so  recorded,  shall 
ever  be  considered  or  admitted  as  evidence  in  any  court  of  the 
United  States,  against -any  grant  derived  from  the  United 
States.  But  for  the  act  of  Coneress  of  the  6th  of  February, 
1835,  entitled  '<  An  Act  for  the  final  adjustment  of  claims  to 
lands  in  the  State  of  Louisiana,"  the  fourth  section  of  the 
act  of  1805  would  have  operated  as  a  complete  bar  to  the 
claim  of  the  appellees  from  the  1st  day  of  March,  1806.  The 
act  of  1835  removes  that  bar  so  far  as  to  permit.,  within  the 
space  of  two  years  from  its  date,  the  prosecution  of  claims  sim- 
ilar to  that  of  the  appellees,  but  this  act  accomplishes  nothing 
beyond  this  permission.  It  imparts  no  merit  or  strength  to  any 
claim  which  such  claim  did  not  previously  possess.  Upon  a 
view  of  this  case,  then,  we  think  that  the  decision  of  the  Dis- 
trict Court  should  be  reversed,  and  the  petition  of  the  appellees 
dismissed,  and  that  decree  is  accordingly  hereby  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Cbart  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  and  wa  argued  by  counsel.  On  consider- 
ation whereof,  it  is  the  of  lion  of  this  court,  that  the  title  of 
the  petitioners  is  null  and  void.  Whereupol),  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the  same  is  hereby, 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimants  in  this  cause. 
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By  the  treaty  of  1795,  between  the  United  States  and  Spain,  Spain  admitted  that 
she  had  no  title  to  land  north  of  the  thirty-fint  degree  of  norta  latitade,  and  her 
previous  grants  of  land  so  situated  were  of  coarse  void.  The  coontry,  that  be- 
longing to  Georgia,  was  ceded  to  the  United  States  in  1802,  with  a  resenration 
that  all  persons  who  were  actoal  settlers  on  the  27th  of  October,  1795,  should  have 
their  grants  confirmed.    (See  also  3  Howard,  750.) 

On  the  3d  of  March,  1803,  Congress  passed  an  act  (2  Stat  at  Laige,  229)  establish- 
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inff  a  board  of  commitsionen  to  examine  these  gnmtii  whose  ceitiflcate  in  faror 
oitfae  eUimant  should  amount  to  a  relinqnishment>  for  erer,  on  the  part  of  te 
United  States. 

Without  such  confirmation  bj  the  United  States,  a  srant  of  land  sitnated  on  the 
north  side  of  the  thir^-fiitt  degree  of  latitode,  issnM  bj  the  GoTemor-General  of 
Lonisiana  in  1794,  woold  hare  been  roid.  Bnt  it  was  oonfinned  by  the  board  of 
commissioners,  and  is  therefore  ralid. 

The  original  grantee  indorsed  npon  the  grant  that  he  had  conveyed  it  to  a  woman* 
whom  he  afterwards  married,  and  refeired  to  another  instrument  of  conyeyance; 
and  in  all  sabseqaent  transm  there  was  a  reference  to  that  same  instmment, 
reciting  its  date,  and  that  it  accompanied  the  deeds  executed.  The  confirmation 
of  the  commissioners  followed  ana  adopted  this  chain  of  tiUe. 

That  instmment  of  conreTance  being  kMt,  it  may  be  presumed,  under  the  drcnm- 
stances,  that  the  original  grantee  intended  to  oonrey  to  his  wife  a  greater  eatate 
than  the  law  would  have  endowed  her  with  upon  the  marriage. 

Xren  suppoaing  that  the  confirmation  of  the  commissioners  was  not  condasiTe,  yet 
the  fkcts  of  we  case  show  a  superior  equity  in  the  title  of  the  wifb  orer  that  of  the 
child  of  the  original  grantee ;  riz.  the  motire  which  led  to  the  conveyance ;  the  Act 
that  the  widow  sold  the  property  for  its  Ml  value,  saw  the  premises  occupied,  by 
persona  claiming  Aem  in  fee  for  tiiirty  yearsi  and  never  informed  her  son  that  A 
Aad  a  li^t  to  t&  property  after  her  deoeaae. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi,  sitting  as  a 
court  of  equity. 

The  circumstances  of  the  case  were  these. 

On  the  Ist  of  July,  1794,  Oayoso  de  Lemos  presented  the 
following  petition  to  the  Gtovemor-Gteneral  of  Louisiana:  — 

<*Tothe  Oovernor-Greneral : — Col.  Manuel  Gayoso  de  Le- 
mos, governor  of  the  town  and  district  of  Natchezi  to  your 
honor  sayeth,  that  he  owns  at  half  a  league  from  liiis  town  a 
tract  of  land  which  he  has  bought  to  build  thereupon  a  house, 
and  to  raise  the  commodities  that  will  do  to  his  family ;  but 
being  also  in  want  of  pasture  for  his  horses  and  other  quadru- 
peds, or  animals,  petitioner  therefore  begs  of  your  honor  to  give 
order  to  the  deputy-surveyor  of  this  district  to  extencl  the  boun- 
daries of  the  said  land  to  increase  it  to  contain  one  thousand 
arpents ;  and  petitioner  will  ever  pray. 

(Signed,)  Manuel  Gatoso  de  Lemos. 

"^  Natchez  J  July  1st,  1794  — ^oy  V94:.'* 

On  the  8th  of  August  following  the  governor  issued  the  fol- 
lowing order  to  Carlos  Trudean,  the  surveyor:  — 

«  New  Orleans^  8th  July,  1794. 
^  Granted.  —  The  surveyor  having  to  designate  the  limits  in 
the  notes  of  survey,  which  shall  be  exhibited  to  me,  so  that  a 
title  in  a  due  form  may  be  extended  to  the  party. 

(Signed,)  El  Baron  de  Uarondelbt.'' 

A  plat  was  accordingly  made  out,  and  returned  on  the  3d 
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of  Septjmbery  upon  which  a  grant  was  issaecL  No  trans- 
lation of  the  grant  being  in  the  record,  the  original  is  not  in- 
serted. 

On  the  12th  of  Febmaryy  1795,  the  following  indorsement 
was  made  upon  the  grant 

^  Recorded.  Natchez,  12th  day  of  February,  1795.  This 
grant  is  transferred  to  Mrs.  Msurgaretta  Watts  by  a  written 
instrument  made  on  this  day. 

^  Manuel  Gatoso  de  Lebcos.^ 

Soon  after  this,  either  in  the  year  1785  or  the  early  part  of 
1796,  aprivate  marriage  took  place  between  Qsyoeo  and  Mar- 
garet Watts.  The  reasons  for  its  being  private  are  thus  ex- 
plained in  the  deposition  of  Judge  King,  and  in  the  letters  of 
Gayoso  himself  to  Mr.  Wikoff,  the  brollier  of  Mrs.  Watts. 

Judge  King^s  Tesiifnonif. 

^  To  the  first  interrogatory  he  saith,  he  believes  that  Fer- 
nando Ghtyoso  was  bom  at  Natchez,  in  the  year  1796  or  1797, 
and  that  he  was  the  legitimate  son  of  Don  Manuel  Oayoso 
de  Lemos  and  Margaret  Watts ;  and  witness  will  proceed  to 
state,  as  he  is  requested  in  the  interrogatory,  some  of  the  cir- 
cumstances which  induce  his  belief.  Some  time  in  the  year 
1797  or  1798,  Don  Manuel  Oayoso  was  made  governor  of  the 
I^vince  of  Louisiana,  and  arrived  at  New  Orleans  in  one  of 
those  years  to  take  cWge  of  his  government  He  came  to 
the  cily  in  a  barm,  and  landed  immediately  opposite  the  store 
of  witness.  Witness,  being  acquainted  with  the  governor, 
went  on  board  the  barge  with  others  to  welcome  his  arrival 
Bvfrs.  Gayoso  (Maigaret  Watts)  was  with  the  governor,  and  had 
her  son,  the  said  I^mando  Gayoso,  then  an  infant,  in  her  arms; 
witness,  to  the  best  of  his  recollection,  took  the  child  from  bis 
mother's  ,arms,  and  carried  him  on  shore.  Witness  had  known 
the  said  Mrs.  Gayoso  as  Miss  Margaret  Watts,  previous  to 
her  first  marriage.  Having  been  the  bearer  of  a  lettar  of  intro- 
duction from  (^neral  Wilkinson  in  1793  to  Governor.  Gayoso, 
then  governor  of  Natchez,  witness  was  invited  to 'his  house, 
where  he  became  acquainted  with  his  family,  then  consisting 
of  Mrs.  Watts,  the  mother-in-law,  and  Miss  Margaret  Watts, 
his  sister-in-law. 

^  In  the  year  1796  or  1797  it  was  currently  reported  and  be- 
lieved in  the  dty  of  New  Orleans,  where  witness  then  resided, 
that  Gbvemor  Gayoso  had  been  privatelv  married  to  Margaret 
Watts  at  Natohez,  which  marriage  could  not.  be  publicly  ac- 
knowledged, because  it  had  been  contracted  without  the  per- 
mission of  the  king  of  Spain,  or  perhaps  the  dispensation  of  the 
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Pope  was  needed,  as  the  fonner  wife  of  Groveroor  Gcayoso  bad 
been  a  sister  of  Mar|;aret  Watts,  or  perhaps  for  both  these  rea- 
sons. Some  time  after  the  arrival  of  Governor  Gbyoso  at  New 
Orleans,  the  Bishop  of  Havana  happening  to  be  there,  and  the 
impediments  to  the  marriage,  whatever  they  were,  having  been 
removed,  the  nuptial  ceremony  was  publicly  solemnized  by  the 
bishop.  Witness  was  not  present  at  the  marriage,  but  the  fact 
that  it  was  celebrated  was  one  of  general  notoriety,  and  uni- 
versally believed  in  the  city  of  New  Orleans,  witness  was 
frequently  at  the  house  of  Governor  Gayoso  in  the  ci^  of  New 
Orleans,  where  he  saw  Mrs.  Gayoso  (Margaret  Watts)  and 
Fernando  Gk^oso,  and  on  all  occasions  the  former  was  treated 
as  the  wife  of  the  governor,  and  the  latter  as  the  child  of  their 
marriage.  Mrs.  Gayoso,  as  witness  always  understood,  was, 
after  the  death  of  Governor  Grayoso,  treated  bv  the  Spanish 
government  as  his  widow,  and  as  such  allowed  during  her  wid- 
owhood a  pension  equal  to  half  the  annual  salary  of  her  de- 
ceased husband.  Fernando  Qnyoso  lived  with  hb  mother  dur- 
ing his  minority,  except  when  at  school,  and  was  always  spoken 
of  by  her  as  the  issue  of  her  marriage  with  Don  Manuel  Gay- 
oso de  Lemos.  Margaret  Watts  left  at  her  death  several  other 
children,  issue  of  a  second  marriage.  At  the  settlement  of  her 
succession,  Fernando  Grayoso  wc^  treated  as  one  of  her  legiti- 
mate heirs,  and  as  such  received  his  portion.  From  all  these 
circumstances,  witness,  who  knew  the  parties  from  the  dates 
already  stated  to  those  of  their  respective  deaths,  has  always 
believed  that  Fernando  Grayoso  was  the  legitinate  son  of  Don 
Manuel  Gayoso  de  Lemos  and  Margaret  Watts,  his  wife." 

Letters  of  Gayoso  to  Mr.  Wikoff. 

(These  letters  were  produced  and  proved  by  Eliza  Panrott| 
the  daughter  of  Mr.  Wikoff.) 

«  New  Orleans,  21st  February,  1796. 

^  My  dear  friend,  —  I  suppose  that  by  this  you  and  my  dear 
nster  are  acquainted  with  my  return  from  my  lonff  campaign, 
by  a  letter 'that  our  mamma  wrote,  as  I  arrived  at  the  Natchez. 
Now  this  is  to  inform  you  that  by  the  last  padiet  I  received 
my  promotion  as  brigacuer-general  for  my  former  services,  and 
I  still  hope  that  the  ensuing  packet  will  bring  me  some  other 
good  news,  in  recompense  of  the  successful  campaign  that  I 
have  finished.  The  last  was  a  general  promotion,  in  which  the 
Ctovemor-General  of  this  Province  was  made  major-general, 
and  several  others  promoted. 

**  A  neighbor  of  yours  is  just  going  away,  so  this  is  iust  to  re- 
peat to  you  my  affection,  to  give  my  love  to  my  dear  sisteri 
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and  to  embrace  yonr  sweet  children.  Tell  Manuel  that  he 
must  come  to  see  his  godfather.  Indeed,  my  friend,  we  must 
continue  to  make  ourselves  happy  with  an  interview  of  our 
families ;  our  dear  mamma  will  look  upon  such  an  event  as  the 
greatest  blessing  she  could  experience ;  therefore  you  must  be- 
gin to  think  how  to  bring  it  about 

"  As  I  am  assured  that  you  have  been  puzzled  by  the  news 
mamma  wrote  of  our  connection  being  brought  to  an  issue,  I 
must  explain  it ;  that  very  day  our  contract  was  signed  before 
many  witnesses,  and  likewise  an  elegant  country-house,  with 
one  hundred  acres  bordering  thte  town  that  I  settle  on  my  dear 
Peggy,  besides  a  very  considerable  allowance  of  my  estate ; 
however,  for  the  pubhc,  I  must  wait  for  the  king's  permission, 
which  is  important  to  Peggy  to  secure  her  the  military  pen- 
sion ;  but  this  will  be  had  by  the  latter  end  of  this  year,  and 
perhaps  by  that  time  some  considerable  alteration  in  my  public 
station,  which  I  hope  may  enable  me  to  serve  you. 

"  I  repeat  my  affectionate  love  to  my  dear  sister  and  children, 
and  I  remain,  sincerely,  your  truest  fidend  and  humble  servant. 

Manuel  Gayoso  de  Lemos." 

«  Natchez,  March  6ih,  1797. 

**  My  dear  friend, —  The  American  corhmissioner,  Mr.  Eli- 
cot,  arrived  here,  and  in  a  few  days  I  shall  set  off  with  liim  to 
have  the  first  conference  with  the  Baron  near  Clark's.  Per- 
haps we  may  fix  the  first  point  immediately,  but  it  will  be 
some  time  yet  before  we  proceed  any  further;  therefore,  I  shal 
return  to  this  place.  In  this  situation  I  am  overpowered  with 
business. 

"  I  wait  with  impatience  for  the  necessary  permission  to 
publish  my  marriage,  which,  however,  is  as  bindmg  now ;  but 
the  public  sanction  is  necessary ;  I  am  in  hopes  that  it  will 
arrive  by  the  first  packet  General  Former  is  lately  arrived 
here  with  his  daughter,  married  to  Dr.  Longstreet,  whom  I 
suppose  you  know,  though  he  is  very  young — (I  mean  Mr. 
Longstreet).  He  thinks  of  paying  you  a  visit ;  it  seems  that 
he  is  related  to  you. 

«<  My  kind,  affectionate  regard  to  my  sister  and  children ; 
and  I  remain,  sincerely,  your  most  humble,  obedient  servant 
and  friend,  Manuel  Gayoso  de  Lbmos." 

^New  Orleans^  18/A  Augnstj  1797. 

"  My  dear  friend,  —  Though  as  busy  as  you  may  suppose 

at  my  arrival  here,  I  do  not  wish  to  let  this  bpporkmity  pass 

without  renewing  to  you  and  to  my  dear  sister  the  sincere 

assurances  of  my  affection  and  attachment  for  yon.    I  left  otir 
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friends  well  hi  Concord,  with  ihe  addition  of  a  fine  bo^  that 
four  days  hence  will  be  one  month  old.  At  the  beginning  at 
October  I  shall  send  my  saliot  for  yoor  sister,  whom  I  did  not 
brinff  down  on  account  of  the  excessive  hea^  and  because  she 
womd  £nd  the  house  not  conveniently  furnished  at  our  first 
arrival  The  retard  of  the  packet  from  Europe  was  the  cause 
of  the  delay  of  the  king's  permission^  as  likewise  of  my  pro- 
motion to  the  command  of  the  province,  signed  by  the'  king 
the  20th  of  October  last ;  however,  ihey  both  arrived  at  the 
same  time,  and  restored  trahquillity  to  our  friends. 

^  When  we  are  fixed  at  home,  I  shall  insist  on  a  visit  fix>m 
my  dear  sister,  &C.,  &a,  one  of  these  days.  I  shall  prepare  a 
summons,  which  I  shall  send  up  to  Concord,  to  be  signed  by 
Lady  Govemante,  as  belonging  to  her  department,  to  obtain 
the  desirable  end.  The  new  governor  of  Texas  b  a  friend  of 
mine.  I  have  ahready  wrote  to  him  an  account  of  your  ne- 
groes, but  it  would  be  necessary  to  have  names  and  descrip- 
tion, which,' if  you  send  to  me,  I'll  have  circulated  in  all  the 
outposts,  &C. 

^  K  I  can  be  of  any  service  to  you,  I  need  not  add  heie 
complimentary  expressions,  I  shall  do  it  cheerfully.  My  love 
to  mj  dear  sister  and  all  the  little  cohort  I  hope  she  has  been 
happily  delivered,  and  that  you  all  enjoy  good  health. 

^*  I  am,  sincerely,  your  most  humble  servant  and  friend, 

Manijel  Gatoso  db  Lbmos.'' 

On  the  14th  of  July,  1797,  Fernando  was  born,  as  appears 
from  the  following  certificate:— 

^  Manuel  Ghiyoso  de  Lemos,  brigadier  of  the  royal  armies, 
military  and  civH  governor  of  the  town  and  district  of  Natchez, 
jux,  on  this  Friday,  14th  July,  1797,  at  seven  minutes  to  one 
o^clock  in  the  mortiing,  my  wife,  Marcfaret  Watts  Gbyoso,  was 
deUvcored  of  a  robust  and  healthy  chifi,  to  whom  I  determined 
to  give  the  name  of  Fernando. 

Manuel  Gatoso  db  Lbmos." 

On  the  10th  of  December,  1797,  the  official  ceremony  of  mar- 
riage was  performed,  as  shown  by  the  following  certincate. 

«^  Na  422.  —  On  Sunday,  10th  of  December,  of  the  year 
1797,  the  most  Christian  I>on  Luis  Tenalver  y  Cardenas,  most 
worthy  prime  bishop  of  this  diocese  of  Louisiana  and  Floridas, 
Mtfito  of  Dob  of  the  Couucil  of  his  Majesty,  married  and  im- 
ggff^y^j^  parted  the  nuptial  benediction  to  Don  Manuel 
Mtfiuciwatu.  Gayoso  de  Lemos,  brifi[adier  of  the  royal  aiinies 
of  his  Catholic  Majesty,  civil  and  military  governor  of  the 
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aforesaid  province,  a  native  of  the  kinj^om  of  Ghdida,  and 
Maroaret  Watts,  his  legitimate  wife,  native  of  Baton  Ronge, 
distnct  of  this  same  government  They  performed  confession 
and  communion,  dnd  to  certify  the  above,  I  sign. 

^Fb.  Antonio  db  Sedblla. 

^  The  above  is  a  true  copy  from  the  original,  kept  in  the 
archives  of  the  above  chnrcn  for  reference.  New  Orleans,  23d 
August,  1844. 

"Ant.  Duluc, 
Secretary  of  the  Vestry  of  the  8l  Louis  Church.^ 

In  July,  1799,  Gayoso  died,  and  was  buried  in  New  Orleans, 
bein^  then  civil  and  military  governor  of  the  Province  of 
Louisiana. 

On  the  10th  of  August,  1799,  Margaret  Watts  Gavoso  con« 
veyed  to  Daniel.  Clark,  Jr.,  for  the  consideration  of  $  5,000,  a 
certain  plantation  or  tract  of  land,  "  known  by  the  name  of  Con- 
cordia, situated,  lying,  and  being  in  the  Mississippi  Territory,  in 
the  United  States  ot  America,  about  half  a  league  northeast  Of 
the  fort  of  Natchez,  containing  one  thonsand  acres,  or  arpents, 
be  the  same  more  or  less,  as  is  fully  expressed  in  the  grant  and 
plan  of  said  land,  No.  632,  accompanying  this  bill  of  sale  " ;  and 
accompanied  the  sale  with  a  general  warranty. 

On  the  Idth  of  August,  IBOO,  Daniel  Clark  conveved  the 
property  to  William  Lmtot  for  ten  thousand  dollars.  The  deed 
contained  the  following  recital:— 

^  This  indenture,  m^e  this  15th  day  of  August,  in  the  year 
1800,  between  Daniel  Clark,  of  the  Mississippi  Territory,  of  the 
one  part,  and  William  Lintot,  of  the  Territory  aforesaid,  wit- 
ilesseth :  That  whereas,  on  the  10th  day  of  September,  in  the 
ytta  1794,  there  was  granted  by  the  Baron  de  Carondelet, 
Gtovemor  of  Louisiana,  unto  Don  Manuel  Ghtyoso  de  Lemos, 
a  tract  or  parcel  of  land,  cdled  Concord,  contuning,  by  esti- 
mation, one  thousand  acres,  with  the  appurtenances,  situated 
in  the  district  aforesaid,  as  per  plat  ana  grant  accompanying 
this  will  more  fully  appear.  And  whereas,  by  an  instrument 
of  writing,  which  also  accompanies  this,  dated  the  12th  day  of 
February,  in  the  year  1795,  the  said  Don  Manuel  Gayoso  de 
Lemos  did,  for  certain  considerations  therein  recited,  convey 
the  said  land,  with  all  the  appurtenances,  to  Margaret  Watts ; 
and  whereas  the  said  Margaret  Watts,  now  the  widow  of  the 
siedd  Don  Manuel  Gayoso  de  Tjemos,  by  her  deed  dated  the 
10th  day  of  August,  1799,  which  also  accompanies  this,  did 
convey  the  said  land  with  the  appurtenances  to  Daniel  Clark, 
then  junior,  for  the  valuable  consideration  of  five  thousand 
dollars,"  &c 
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On  the  15th  of  November,  1800,  Lintot  conveyed  to  Stephen 
Minor,  the  ancestor  of  the  appellees. 

In  1802,  a  contract  was  made  between  the  United  States  and 
the  State  of  Georgia,  hj  which  Georgia*  ceded  to  the  United 
States  all  the  territory  in  which  the  granted  land  v/as.  But  it 
was  stipnlated  in  the  deed  of  cession,  that  ^'  all  persons  who, 
on  the  27th  of  October,  1795,  were  actual  settlers  within  the 
territory  thus  ceded,  should  be  confirmed  in  all  the  snuita 
legally  and  fully  executed  prior  to  that  day,  by  the  former 
British  government  or  the  government  of  Spain."  This  agree- 
ment between  the  United  States  and  Georgia  will  be  found  in 
1  Land  Laws,  588. 

On  the  3d  of' March,  1803,  Congress  passed  an  act  (2  Stat,  at 
Large,  229^,  entitled  ^  An  Act  for  regulating  the  grants  of  land 
and  provioing  for  the  disposal  of  lands  of  the  United  States, 
south  of  the  State  of  Tennessee.^'  This  act  established  a  board, 
befoie  which  all  claims  were  to  be  brought,  and  the  sixth  sec- 
tion  provided  that,  where  it  shall  appear  to  the  board  that  the 
claimant  is  entitled  to  a  tract  of  land  under  the  articles  of 
agreement  and  cession  with  Georgia  aforesaid,  in  virtue  of  a 
British  *'  or  Spanish  grant  legallv  and  fully  executed,  they  shaU 
give  a  certificate  thereof,  describing  the  tract  of  land  and  the 
grant,  and  stating  that  the  claimant  is  confirmed  in  his  title 
thereto  by  virtue  of  the  said  articles;  which  certificate,  being 
recorded  by  the  register  of  the  land-office,  shall  amount  to  a 
reUnquisbment  for  ever  on  the  part  of  the  United  States.'' 

In  1804,  the  following  proceedings  took  place  before  the 
board:-— 

^  Monday,  the  10th  of  September,  1804,  the  boara  met 

'^'No.  1220.  Stephen  Minor  claims  one  thousand  aipents, 
Spanish  patent  to  Manuel  Gkiyoso,  dated  the  12th  of  Septem- 
ber, 1794,  who  assigned  and"  transferred  the  same  to  Margaret 
Watts,  afterwards  Margaret  Watts  Gayoso,  the  12th  of  Febru- 
ary, 1795,  who  conveyed  the  same  to  Daniel  ^lark  by  de^ 
dated  the  10th  of  August,  1799,  who  con veved  the  same  to 
William  Lintot,  the  loth  of  August,  1800,  who  conveyed  the 
same  to  the  present  claimant  on  the  15th  of  September,  1800 ; 
the  patent  to  Ghiyoso,  assignment  to  Margaret  Watts,  deed 
from  Margaret  to  Clark,  deed  from  Clark  to  Lintot,  and  deed 
from  Lintot  to  Stephen  Minor,  were  produced  in  evidence, 
filed  with  the  j^gister.. 

'^  Witness  William  Barlaad  on  oath  says,  that  Margaret 
Watts  Gayoso  was  an  actual  settler  in  theAussissippi  Territory 
on  the  27Vi  of  October,  1795." 

And  on  the  18th  of  September,  1805,  the  following  certificate 
was  issued  :^— 
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^  A  No.  610.  JkBsiiirippi  Territory.  Begiater  122U. 

^'  Board  of  Commissioners  west  of  Pearl  River,  established 
by  a  law  of  Congress  regulating  the  grants  of  land,  and  pro- 
dding for  the  disposal  ol  lands  of  the  United  States  south  of 
the  State  of  Tennessee. 

^  Stephen  Minor  claims  a  tract  of  seven  hundred  and  fifty- 
six  arpents  of  land,  situated  in  Adams  County,  near  the  city  of 
Natchez,  by  virtue  of  a  grant  under  the  authority  of  the  Span- 
ish TOvemment,  to  Manuel  Oayoso  de  Liembs,  for  one  tnou- 
sand  arpents,  bearing  date  the'i2th  day  of  September,  in  the 
year  1794,  having  such  shape,  form,  and  marks,  both  natural 
and  artificial,  as  are  represented  in  the  plat  annexed  to  said 
grant,  and  legally  conveyed  to  the  claimant. 

^  We  do  certify,  that  the  said  Stephen  IVCnor  is  confirmed  in 
bis  title  thereto  by  virtue  of  the  articles  of  agreement  and  ces- 
sion between  the  United  States  and  Geor^a. 

^  Given  under  our  hands,  at  the  town  of  Washington,  m  the 
county  of  Adams,  this  18th  day  of  September,  in  the  vear  1805, 
and  in  the  thirtieth  year  of  the  independence  of  the  United 
States.  ^Robert  Williams, 

Thomas  H.  Williams, 
Commissioners.^ 

It  was  admitted  that  those  who  claimed  under  Minor  had 
been  in  possession  since  the  issuance  of  the  certificate  of  con- 
firmation. 

In  December,  1805,  Margaret  Watts  Gayoso  mairied  Cap*^ 
tain  Stelle  of  the  United  States  army. 

Stelle  died  in  1819,  and  Margaret  in  1829. 

On  the  9th  of  May,  1832,  Fernando  Gayoso  de  Lemos,  a 
citizen  of  Louisiana,  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Mississippi,  against 
Job  Routh,  Katharine  Minor,  John  Minor,  executor  of  Stephen 
Minor,  and  John  William  Minor,  of  Mississippi.. 

The  bill  charges  that  the  complainant  is  the  lawful  son  and 
only  heir  of  Manuel  Gayoso  de  Lemos,  deceased,  and  that  the 
said  Manuel  was,  on  the  27th  of  October,  1795,  an  actual  settler 
within  the  Territory,  now  the  State,  of  Mississippi,  ceded  by 
Georgia  to  the'  United  States  on  the  14th  of  April,  1802;  that 
he  then  held  a  grant  legally  and  fully  executed  prior  to  the 
27th  of  October,  1795,  by  the  government  of  Spain,  for  1,000 
arpents  of  land,  now  situated  in  Adams  County,  Mississippi ; 
that  he  or  his  legal  representatives  were  entitled  to  a  bonfirma* 
tion  of  that  grant  by  the  articles  of  cession  between  the  United 
States  and  Georgia,  and  that  the  said  Manuel's  wife,  Margaret, 
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the  coniplainimf  8  mother^  survived  her  husband,  married  James 
Stelle  in  1804  or  1805/  and  died  in  1829,  and  that  Stelle  di^ 
in  1819. 

The  bill  farther  states,  that  Stephen  Minor,  deceased,  late 
of  Adams  Connly,  Mississippi,  became  possessed  of  the  evi* 
dences  of  the  said  ManuePs  said  title,  and  after  the  death  of 
the  said  Manoel,  and  daring  the  infancy  of  the  complainant, 
and  while  he  resided  In  Looisiana^  procured  £rom  the  board  of 
commissioners,  west  of  Pearl  River,  the  Issnal  to  him,  in  his 
own  name,  of  a  certificate  for  760  arpents  of  said  land,  which 
certificate  was  so  nnlawfollv,  falselv,  and  by  imposition  pro- 
cored  to  the  said  Minor  ip  uaod  of  the  complainant's  rights, 
and  of  right  belonged  ieind  oa|[ht  to  have  issued  to  the  com- 
nlainant  as  sole  le^  heir  of  the  jsaid  Manuel ;  that  Stephen 
Minor  died  in  1815  or  1816,  leaving  his  wife  Katharine  (one  of 
the  defendants)  devisee  and  trustee  of  all  his  estate,  and  mak- 
ing her  and  John  Minor  (also  a  defendant),  his  executors ;  and 
that  the  executors  on  the  25th  of  January,  1^29,  conveyed  the 
land  to  the  defendant  William  J.  Minor,  the  son  of  Katharine 
Minor,  who,  on  the  same  day,  reconveyed  to  his  xflpther,  in 
whose  possession  it  now  is,  with  the  Spanish  grant,  as  it  was 
befo^  in  her  husband's  possession,  and  that  before  these  lasi- 
mentioned  r.  ^nveyances  the  parties  to  them  were  aware  of  ihe 
complainant's  claim. 

The  bill  further  states,  that  Job  Routh,  then  and  now  a  citi- 
zen  of  Adams  Ck)unty,  Mississippi,  procured  from  the  same 
board  of  commissioners,  in  like  manner  as  Minor,  a  certificate 
for  244  arpents  of  said  tract,  under  and  by  virtue  of  the  said 
evidence  of  the  said  titl^  of  the  complainant's  father,  and  has 
long  been  in  possession,  and  that  saia  certificate  belonged  and 
ought  to  have  issued  to  the  complainant. 

The  biU  prays  that  Katharine  Minor  and  Job  Bouth  mav  be 
decreed  to  convey  the  land  to  the  complainant,  and  deliver 
him  the  evidence  of  the  title  to  it,  and  to  account  for  the  rents 
and  profits,  and  for  general  relief 

Alter  sundry  proceedings  of  demurrers,  which  were  overruled, 
and  bills  of  revivor,  which  it  is  not  necessary  to  state,  the  de- 
fendants answered,  in  November,  1845. 

The^  answer  sets  out  the  title  at  law  of  the  appellees,  begiun 
ning  \dth  the  Spanish  mnt  which  lies  at  its  foundation,  tra* 
cing  the  assignment  of  tnat  erant  through  its  several  successive 
bolders  to  Stephen  Minor,  showing  Minor's  application  under 
it  to  the  board  of  commissioners,  west  of  P^arl  River,  appoint- 
ed by  virtue  of  the  act  of  Congress  of  3d  March,  1803,  "for 
regulating  the  grants  of  land,  and  providing  fof  the  disposal  of 
lands  of  the  United  States  south  of  the  State  of  Tennesseei" 
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and  the  certificate  of  the  boaid  in  his  favor,  and  thence  dedu- 
cing their  title  regularly  from  him.  It  denies  that  the  certificate 
was  issued  to  Stephen  Minor  nnlawfnlly,  falsely,  or  by  imposi- 
tion or  fiand ;  and  avers  that  the  Ckmcord  phntation  has  been 
in  the  possession  of  them,  and  those  under  whom  tibey  cbdm, 
since  the  10th  of  August,  1799. 

The  answer  does  not  admit  Fernando  Gayoso  to  be  the 
lawful  son  and  heir  of  Manuel  Gayoso,  or  that  said  Manuel 
married  Margaret  Watts,  or  that  she  left  children,  or  the  date 
of  the  death  of  the  said  Manuel  or  Margaret,  or  the  age  of  the 
said  Fernando  at  the  time  of  the  death  m  the  said  Manuel,  and 
reonires  proof  of  the  averment  of  the  bill  on  these  heads. 

The  answer  further  denies  that  the  said  Bfanuel  Gtayoso 
was  an  actual  settler,  within  the  meaning  of  the  act  of  Con- 
gress of  27th  October,  1790,  and  that  uie  appellees  had  any 
notice  of  the  daim  of  the  appellants  prior  to  the  commence- 
ment of  the  suit;  and,  in  addition,  rdies  on  the  failure  of  the 
appellants  to  file  their  bill  within  twenty  years  after  the  accrual 
of  the  right  in  virtue  of  which  they  claim. 

To  this  a  general  replication  was  filed,  and  a  large  mass  of 
evidence  was  taken. 

In  November,  1847,  the  cause  was  discontinued  as  to  the 
heirs  of  Job  Bouth,  and  abated  as  to  Austin  Williams,  Archi- 
bald' Williams,  and  Elias  Ogden.  It  then  came  up  for  argu- 
ment on  the  bUl,  answers,  exhibits,  and  proof,  when  the  Cbcuit 
Court  dismissed  the  bill,  with  costs. 

The  complainants  appealed  to  this  court 

It  was  argued  by  Mr.  BuUardy  for  the  appellants,  and  Mr.  / 
Maaon  Campbell^  for  the  appellees. 

Mr,  BuOardj  f6r  the  appellant,  said,  that,  before  stating  the 
points  of  law  in  the  case,  it  was  proper  to  say,  that  the  judge 
of  the  District  of  Mississippi  gave  as  a  reason  for  dismissing 
the  bill,  although  no  written  opmion  was  delivered,  the  decision 
of  this  court  in  the  case  of  the  Lessee  of  Hickey  and  others  v. 
Stewart  and  others,  3  Howard,  761.  That  case  appears  to  be 
tbtally  different  from  this.  Starke  claimed  under  an  order  of 
survey  which  had  never  been  presented  to  the  board  of  com- 
missioners for  confirmation,  under  the  act  of  1803,  and  this- 
court  held  that  the  court  of  chancery,  in  taking  cognizance  of 
Starke's  claim,  and  establishing  it  by  its  own  juagment  and 
decree,  transcended  its  jurisdiction.  The  Gkiyoso  title,  as  ex* 
hibited  in  this  case,  was  complete  and  fully  executed,  as  con- 
templated by  the  compact  with  Georgia  in  1802,  and  was  pre- 
sented to  the  commissioners  and  confirmed ;  but  confirmed  not 
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ia  favor  of  the  beir-at-Iaw  to  whom  the  fee  bad  detceoded,  but 
to  Mioor,  ander  a  pretended  right  of  Margaret  Watts  Grayoso, 
and  we  charge  Minor  as  the  tni»tee  of  the  infttnt  bek  of  Don 
Manuel  Gayoso  de  Lemoa.  There  is  no  analogy  between  the 
two  cases. 

He  then  stated  the  following  points :  — • 

The-fiixty  and  indeed  the  principal,  ^inestion  in  the  case  is. 
What  degree  of  estate  or  interest  did  Clark,  lintot,  and  Minor 
acquire  under  the  conveyance  of  Mrs.  Maigaret  Ghiyoso  after 
the  death  of  her  first  husband  ?  or,  in  other  words,  what  was 
the  extent  of  her  right  to  or  in  the  land  ? 

I  am  willing  to  testthis  question  either  by  the  Spanish  law, 
which  waa,  at  least  to  a  certain  extent,  in  force  in  the  district 
of  Natchez,  or  by  the  common  lawj  supposed  to  prevail  in 
Georgia  at  that  time.  I  say  to  a  certain  extent,  because  I 
freelpr 'admit  that  Spain,  not  being  the  sovereign  de  jwe^  had 
'no  right  to  dbpose  of  any  of  the  public  domain ;  but  bein^, 
until  1798,  the  sovereign  ae  fado^  having  its  governor,  its  tn* 
bunals  of  justice,  and  a  body  of  laws  or  usages,  in  reference  to 
which  all  contracts  and  donations  were  made,  and  which  reg- 
ulated all  the  civil  transactions  of  the  people  and  the  mutual 
relations  and  capacities  of  individuals,  the  Spanbh  law  was 
the  living  law  of  tlie  people ;  by  it  were  regulated  the  trans- 
fei%  of  all  property  once  severed  from  the  domain,  whetiier  by 
contract,  or  last  will,  or  ab  inlestaio ;  evetj  question  of  mar- 
riage, of  legitimacy,  of  donations,  either  mortis  causd  or  inter 
vivot^  which  arose  during  the  sovereignty  de  faclo  of  Spain, 
ot^ht  to  be  tested  by  the  Spanish  law. 

1.  What,  then,  was  the  Spanish,  law  applicable  to  this  case, 
as  it  relates  to  the  degree  of  estate  acquired  by  Madame  Gay- 
oso ?  And  here  I  assume,  what  b  most  favorable  to  the  preten- 
sions of  the  defendants,  and  rendered  most  probable  by  the 
ev  lence,  that  the  land  in  question  was  settied  on  Miss  Watts 
as  a  donation  in  consideration  of  marriage,  or  a  dotuUio  propter 
nuptias. 

Upon  that  supposition  she  acquired  the  land  in  full  property, 
defeasible  on  her  second  marriage;  in  which  event  her  right 
would  be  reduced  at  once  to  a  usufruct  during  her  natural 
life  on  a  life  estate,  and  on  her  decease  the  laud  would  de- 
scend to  the  heir  of  the  donor  or  first  husband  exclusively. 
I  rely  pn  the  following  authorities.  5  Partida,  law  26,  tide  l6 ; 
Commentary  of  Gregorio  Lopes;  15  Law  of  Toro;  Gromez 
ad  Leges  Tauri,  (commenta]^,)  note  1st.  Original  Roman 
Law:— Justinian,  Code,  lib.  5,  tit.  9,  §  3;  2  Pothier^s  Trait6 
du  Manage,  Nos.  605,  613,  614;  Fibrero,  part  1,  chap.  3. 

IL  But  supposing  that  the  common  law,  or  the  law  of  Geor- 


DECEMBER  TERM,  1850.  «a9 


Boblnton  et  aL  v.  Minor  et  at 

9  


gia,  is  to  goyern,  as  was  contended  by  the  defendants,  what  in- 
terest or  estate  did  Madame  Oayoso  acquire  in  the  tract  of 
land  according  to  the  evidence  in  the  record  ?  It  will  be  con- 
ceded that,  according  to  both  systems  of » law,  the  only  son  is 
the  heir  of  the  father ;  and  leaving  out  of  view  the  transfer  to 
Margaret  Watts,  Fernando  Ghiyoso  wOold  have  inherited  the 
fee  simple;  and  the  title  was  perfect,  according  to  the  compact 
with  the  State  of  Georgia.  I  contend,  then,  tnat,  according  to 
the  common  law,  Margaret  Watts  acquired  at  most  a  life  es- 
tate, with  remainder  over  in  fee  to  the  heir-at-law  of  Don  Man- 
uel Gayoso  de  Lemos,  to  wit,  Fernando  Gayoso,  and  that  her 
Vendee  acquired  no  greater  interest  or  estate* 

The  indorsement  c^  Gayoso  on  the  patent  is  not  a  deed  con- 
veying the  fee  simpk.  It  conveyed  no  interest  which  would 
go  to  her  heirs;  it  contains  no  words  or  expressions  to  that 
effect  Standing  alone,  it  gave  her  a  mere  life  estate,  with  re- 
mainder over  to  the  heirs  of  Gayoso. 

Nor  is  it  cured  by  any  other  part  of  the  evidence.  On  the 
contrary,  it  being  admitted  that  some  conveyance  from  Gayo- 
do  to  his  future  wife  accompanied  the  several  mesne  convey- 
ances, and  it  not  being  produced  as  the  highest  evidence,  the 
presumption  is,  it  conveyed  ho  higher  interest  than  the  indorse- 
ment itself.  The  recital  in  those  deeds  points  to  higher  evi- 
dence than  this  mere  indorsement  On  the  patent,  and  cannot 
avail  the  party  until  he  accounts  for  the  original.  Notes  to 
Phillips  on  Evidence,  Part  2, 1236 ;  1  Greenleaf  on  Evid.  93. 

IIL  The  compact  with  Greorgia  confirms  the  title  of  Grayoso, 
without  the  necessity  of  any  act  on  the  part  of  the  United 
States,  except  a  mere  certificate  requiring  no  patent  See  Act 
of  1803,  §  6  (2  Stat  at  Large,  231). 

This  certincate  adds  nothing  to  the  validity  of  the  original 
patent     See  Hickie  et  al.  v.  Storke  et  al.,  1  Peters,  94. 

IV.  Fernando  (3ayoso  was  the  infant  heir  of  Don  Manuel 
GrayosO  at  the  time  Minor,  having  possessed  himself  of  the 
patent,  obtained  the  confirmation  to  himself,  without  showing 
any  conveyance  from  the  original  grantee,  which  cut  off  his 
heir  at  law.  He  will  then  be  held  to  be  the  trustee  of  the  le- 
gal title  of  the  infant  heir,  and  condemned  to  convey  the  land, 
and  account  for  the  rents  and  profits.  See  Graines  et  ux.  v. 
Chew  et  al.,  2  Howard,  650-655;  Dormer  v.  Fortescue,  3  Atk. 
130;  Roberdeau  v.  Rous,  1  Atk.  543;  Hutton  v.  Simpson, 
2  Vern.  724;  Townsend  v.  Ash,  3  Atk.  336;  Mundy  v.  Mun- 
dy,  2  Ves.  jr.  122. 

If  it  should  be  contended  that  Minor  was  an  innocent  pur- 
chaser without  notice,  and  to  be  protected,  then  we  invoke  the 
principle  settled  in  the  case  of  Biscoe  v,  the  Earl  of  Banbury, 


64a  SUPREME   COUBT. 


BobintoB  •!  »1.  V.  Minor  •!  »L 


1  Cba.  Cas.  287,  and  in  Willis  v.  Bncher,  2  Binnej,  466 ;  to 
wit,  that  it  was  crassa  negUgetUia  in  him  not  to  have  exam- 
ined into  the  extent  of  interest  owned  by  Madame  Ghiyoso,  for 
he  had  at  least  fair  notice  tbitt  there  was  some  conyeyance  to 
her,  and  it  was  in  his  power  to  ascertain  the  extent  of  her  in* 
terests.  Minor  kept  the  patent  safe,  and  exhibited  it  to  the 
commissioners;  bnt  he  carefnlW  kept  back,  and  yet  keeps 
back,  the  deed  or  instrument  of  writing  which  accompanied 
the  patent,  and  by  which  Grayoso  is  pretended  to  have  divest- 
ed himself  of  title  in  favor  of  Margaret  Watts. 

V.  Whether  this  be  a  proper  case  for  chancery  jurisdiction, 
or  whether  the  demuirer  ought  to  h&ve  been  sustained,  is  a 
question  which  I  could  wish  some  other  person,  more  conver- 
sant with  the  doctrines  and  jMractice  of  courts  of  equity  than  I 
am,  could  present  to  the  court  But  it  does  appear  to  me,  that, 
although  the  plaintiff  exhibits  a  legal  title,  on  which  he  might 
recover  in  an  action  of  ejectment,  yet  the  proceedings  of  Minor 
during  the  infancy  of  Fernando  were  such,  in  procuring  a  cer- 
tificate in  his  own  name,  as  to  raise  an  implied  trust;  and  tiiat 
tiie  show  of  title  thus  acquired  by  him  throws  such  a  shade 
over  the  title  of  the  complainant,  as  on  both  grounds  to  au- 
thorize his  appeal  to  a  comrt  of  equity,  and  that  a  court  of  law 
could  not  give  him  full  and  complete  remedy.    I  rely  on  the 

rinciples  settled  in  the  case  of  Gaines  et  ux.  t;.  Chew  et  aL, 
Howard,  cited  above. 

Mr*  Campbell^  for  the  appellees,  relied  upcm  the  following 
points. 

1st  That  the  appellants'  claim,  as  the  heirs  of  Manuel  Gay- 
oso  through  Fernando  Gayoso,  fails,  because  Fernando  was 
not  born  in  wedlock.  His  birth  took  place  on  the  14th  of  July, 
1797,  in  Natchez,  and  his  parents  were  not  mairiad  till  toe 
10th  of  December  following,  in  another  tenritory. 

2d.  That  even  if  Fernando  be  legitimate,  his  father,  Mannd, 
was  an  alien,  and  could  not  transmit  aught  to  his  son  by 
descent  Orr  v.  Hodgson,  4  Wheat  460;  m^^  v.  The  Trus- 
tees, &X5.,  3  Pet  121. 

3d.  That  even  if  legitimate,  and  capable  to  take  by  descent 
from  his  father,  he  is  barred  by  limitations.  Statute  of  Mis- 
sissippi, 1818 ;  Peyton  v,  Stitfa,  5  Pet  494. 

4th.  That  even  conceding;  ail  the  foregoing  points  in  favor 
of  the  appellants,  the  certificate  of  confirmation  concludes  all 
legal  and  equitable  rights  existing  anterior  to  its  date,  and  vests 
an  indefeasible  title  at  law  and  in  equity  in  the  appellees,  which 
has  since  been  recognized  by  Congress.  Ghrand  Gkdf  Bank  r. 
Bryan,  8  Smedes  &  Marsh.  234 ;   Ross  t;.  Barland,  1  Pet  667; 
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BQdcey  V.  Stewart,  8  How.  760 ;  United  States  v.  King,  3  How. 
787;  Act  of  1803,  ch.  27,  §  5  (2  Stat  at  Large,  229);  9  How. 
170. 

SUl  That  even  if  the  certificate  be  npt  oondnsiye,  and  be 
impeachable  for  firaad,  there  is  no  proof  <^  any  fraud  in  obtain- 
ing ii)  or  otherwise. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  case  involves  the  title  to  a  tract  ot  one  thousand  arpents 
of  land  adjoining  the  city  of  Natchez. 

On  the  iOth  of  September,  1794,  a  grant  was  obtained  for 
this  land  from  the  Baron  de  Carondele^  Gk>vemor*Oenera]  of 
Louisiana,  by'Mannel  Ghiyoso  de  Lemos,  who  resided  in 
Natchez.  He  settled  on  Margaret  Watts,  his  fntore  wife,  ike 
same  tract  of  land,  and  indorsed  npon  the  srant  that  it  was 
transferred  to  her.  They  were  afterwards  married,  and,  with  the 
view  to  secore  to  his  wife  a  military  pension,  the  permission 
of  the  king  of  Spain  was  subsequently  obtoined.  In  1797, 
some  time  after  the  marriaffe,  the  nuptial  benediction  vras  pro- 
nounced  W  the  Bishop  of  Havana,  in  New  Orleans.  In  1797 
Madame  Uayoso  had  a  son,  who  was  named  Fernando.  In 
1798  Gayoso  succeeded  the  Baron  de  Carondelet  as  Governor- 
General  of  Louisiana,  and  removed  to  New  Orleans,  where  he 
died  in  1799,  his  wife  and  son  surviving  him. 

On  the  10th  of  August,  1799,  for  the  consideration  of  five 
thousand  dollars,  Madame  Gayoso  conveyed  the  premises, 
with  all  the  improvements  thoeon,  to  Daniel  Clark,  junior. 
And  on  the  15th  of  August,  1800,  Daniel  Clark,  for  the  con- 
sideration of  ten  thousanjd  dollars,  conveyed  the  same  to  Wil- 
liam Lintot  In  this  deed  the  original  grant  is  referred  to,  and 
the  plat  And  it  states,  '*  whereas  by  an  instrument  of  writ- 
ing, which  accompanies  this,  dated  the  12th  of  February,  1795, 
the  said  Don  Manuel  Gayoso  de  Lemos  did,  for  certain  con- 
siderations therein  recited,  convey  the  said  land,  with  all  the 
appurtenances,  to  Margaret  Watts;  and  whereas  the  said 
Margaret  Watts,  now  the  widow  of  the  said  Don  Manuel 
Gayoso  de  Lemos,  by  her  deed  dated  the  10th  of  August, 
1799,  which  accompanies  this,  did  convey  the  said  land  to 
Daniel  Clark,"  &ci  On  the  15th  of  November,  1800,  William 
Lintgt,  for  the  consideration  of  the  sum  of  ten  thou  and  dol* 
lars,  conveyed  the  same  land,  with  the  same  recitals,  to  Stephen 
Minor>  the  ancestor  of  the  defendants. 

In  1805,  this  title  having  been  presented  to  the  board  of 
commissioners  west  of  Pearl  Biver,  by  Minor,  under  tlie  act  of 
Congress  of  1803,  regulating  the  grants  of  land,  &c.,  south 
ct  the  State  of  Tennessee,  was  confirmed  for  seven  hundred 
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and  fifty-six  arpents.     The  possession  of  the  land  is  shown 
from  the  original  grant  to  Gbyoso  undjsr  the  titles  stated. 

The  complainant,  Fernando  Oayoso  de  Lemos,  claims  the 
land  as  the  son  and  only  heir  of  Don  Mannel  Gayoso  de  Lemos. 
In  his  bill  he  represents  that,  after  the  death  of  his  father,  his 
mother  intermanied  with  one  James  Stelle,  in  1805,  and  that  she 
died  in  the  year  1829.  That  the  defendant  Minor,  being  in  pos- 
session of  the  evidences  of  title,  in  ficand  of  his  rights,  he  being 
an  infant,  procnred  from  the  board  of  commissioners  a  certifi- 
cate for  the  land.  That  in  1815  Stephen  Minor  departed  this, 
life,  and  left  Katharine  Minor,  his  wife,  a  devisee  and  irastee 
of  all  his  estate,  and  also  executrix,  and  John  Minor  execntor 
of  his  last  will  and  testament  That  conveyances  were  ex- 
ecuted to  the  defendants,  all  of  whom  had  notice  of  the  daim 
of  the  complainant  A  decree  for  a  conveyance  of  the  land  is 
prayed  for,  &a  Fernando  Gktyoso  having  died,  his  heirs  were 
made  parties. 

Qn  the  part  c^  the  complainant,  it  is  contended  that,  the 
original  ^nt  for  the  land  under  the  Spanish  government  being 
unconditional,  no  confirmation  of  it  was  required  by  the  United 
States.  That  the  treatv  protected  such  a  title,  and  that  Con- 
gress by  the  act  of  1803  could  not  have  intended  to  interfere 
with  absolute  grants,  but  such  claims  onlv  as  required  con- 
firmation by  the  Spanish  authority.  And  it  is  urged  that 
Sp&in,  being  in  possession  of  the  country,  and  exercising  a 
government  de  facto  over  it,  had  the  power  to  grant  lands. 
That  the  civil  law  applies  as  well  to  the  transfer  of  the  land 
alleged  to  have  been  made  by  Don  Manuel  Gayoso  to  Mar- 
garet Watts,  as  to  the  original  grant 

These  positions  were  sustained  in  the  argument  by  much 
research  and  ability,  but  we  are  precluded  from  taking  this 
view  by  the  political  action  of  the  government,  and  the  decis- 
ions heretofore  pronounced  by  this  tribunal 

On  the  27th  of  October,  1795,  a  treaty  was  made  with 
Spain,  which  acknowledged  the  southern  limits  of  the  United 
States  to  extend  to  the  thirty-first  decree  of  north  latitude. 
The  territory  belonged  to  the  State  of  Georgia,  but  by  deed 
bearing  date  the  34th  of  April,  1802,  she  ceded  i^to  the  United 
States.  In  the  deed  of  cession  it  was  stipviated  ^  that  all  per- 
sons who,  on  the  27th  of  October,  1795,  were  actual  settlers 
within  the  territory  thus  ceded,  shall  be  confirmed  in  all  the 
ffrants  legally  and  fully  executea  prior  to  that  day,  by  the 
former  British  government,  or  the  government  of  Spain,"  &c. 
The  land  was  in  possession  of  Grayoso  at  the  time  specified, 
and  the  grant  having  been  ^  legally  and  fully  executed,"  under 
the  government  of  Spain,  it  was  included  in  the  deed  of  ces- 
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sion.  By  the  fifth  section  of  the  act  of  the  3d  of  March,  1803, 
above  referred  to,  it  is  provided,  "  that  every  person  claiming 
lands  by  virtue  of  any  British  grant,"  &a,  ^  or  of  the  articles 
oC  agreement  and  cession  between  the  United  States  and  the 
State  of  Greorgia,  shall,  before  the  last  day  of  March,  1804, 
deliver  to  the  register  of  the  land-office,  within  whose  district 
the  land  may  be,  a  notice  in  writing,  stating  the  nature  and 
extent  of  his  claims,  together  with  a  plat  of  the  tract  or  tracts 
claimed,  and  shaU  also,  on  or  before  that  day,  deliver  to  the 
said  register,  fqr  the  purpose  of  being  recorded,  every  grant," 
&c ;  and  on  failure  to  do  so,  <'  all  his  right,  so  far  as  the  same 
is  derived  from  the  above-mentioned  articles  of  agreement," 
&a,  ^  shall  become  void,  and  for  ever  thereafter  be  barred  " ; 
and  it  is  declared  that  such  deed,  &c.,  which  shall  not  be 
recorded,  shall  not  be  evidence  in  any  court  of  the  United 
States  against  any  giant  under  the  same. 

The  sixth  section  provides,  '*  that,  when  it  shall  appear  to  the 
board  that  the  claimant  is  entitled  to  a  tract  of  land  under  the 
articles  of  agreement  and  cession  with  Geor^a  aforesaid,  in 
virtue  of  a  British  or  Spanish  grant  legally  and  fully  executed, 
thev  shall  give  a  certificate  thereof,  describing  the  tract  of  land 
4]ad  the  grant,  and  stating  that  the  claimant  is  confirmed  in  his 
title  thereto  by  virtue  of  the  said  articles ;  which  certificate, 
being  recorded  by  the  register  of  the  land-office,"  who  shall  re- 
cord ii)  ^  shaU  amount  to  a  relinquishment  for  ever  on  the  part 
of  tbe  United  States."  An  act  supplementary  to  the  above 
was  passed  on  the  27th  of  March,  1804,  providing  for  the  sur- 
vey of  lands  claimed  by  Spanish  grants,  but  it  has  no  direct 
bearing  on  the  questions  before  us. 

The  treaty  with  Spain  established  a  disputed  boundary; 
there  was  no  cession  of  tenitory.  The  jurisdiction  exercised 
by  Spain  over  the  country  north  of  the  thirty-first  degree  of 
north  latitude  was  not  claimed  or  occupied  by  force  of  arms, 
agtdnst  an  adversary  power;  but  it  was  a  naked  possession, 
under  a  misapprehension  of  right  In  such  a  case,  Greor^a, 
within  whbs^  sovereignty  the  country  was  situated,  was  not 
bound  to  recognize  the  grants  or  other  evidence  of  title  by  the 
Spanish  government 

In  the  case  of  Pool  v.  Fleeger,  11  Peters,  210,  where  North 
Carolina^and  Tennessee  made  grants  for  lands  within  the  ter- 
ritory of  Virginia,  thromh  a  mistake  of  the  boundary  line,  the 
court  say,  '<  It  is  perfect^  dear  that  the  grants  under  which  the 
defendants  claim,  being  beyond  the  boundary  of  Tennessee, 
were  inoperative."  The  same  doctrine  has  been  held  in  relation 
to  the  Spanish  grants  north  of  the  thirty-first  degree  of  north 
latitude,  in  Henderson  t;.  Pof ndexter,  iS  Wheat  530 ;  Lessee 
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of  Hickey  et  aL  v.  Stewart  et  aL,  3  How.  756 ;  Li  Eocbe  et  aL 
V.  Jones,  9  flow.  170. 

The  title  Iq  qaestioD  belongs  to  a  class  which  was  recog- 
nized and  made  valid  in  the  cession  of  the  tenitory  by  Geor- 
gia to  the  United  States.  This  act  of  Georgiai  though  yolon* 
tary,  was  jast  It  secared  to  the  Spanish  claimant  a  tide, 
wmchy  so  lar  as  he  was  concerned,  haa  been  acquired  in  good 
faith,  but  which  was  void  for  want  of  authority  m  the  granting 
power.  In  requiring  the  holders  of  complete  grants  to  pre- 
sent them  and  the  pmts  of  survey  before  oommissionersi  under 
the  act  of  1803,  Congress  earned  out  the  compact  with  Gecf- 
gia.  In  reference  to  such  titles  the  words  of  the  cession  were, 
^  they  shall  be  confirmed.^  And  although  the  forfeiture  of  the 
title,  if  not  presented  and  recorded,  was  a  ri£[orous  provision, 
yet.it  was  within  the  power  of  Congress^  Until  these  titles 
were  examined,  and  their  boundaries  ascertainedf  the  govern* 
ment  could  not  make  a  survey  and  sale  of  the  lands  to  which 
there  were  no  valid  claims.  It  was  therefore  important,  that 
all  titles  to  which  validity  was  given  by  the  cession  and  by 
acts  of  Congress  should  be  placed  upon  the  public  records, 
under  the  sanction  or  rejection  of  a  -competent  board  of  com- 
missioners. 

The  ground  on  which  the  complainants  chiefly  rely  for  a 
decree  is  a  presumed  defect  in  the  conveyance  from  the' widow 
of  Oayoso  to  Clark*. 

The  indorsement  upon  the  orij^al  grant  by  Bon  Manuel 
Oayoso,  that  he  had  conveyed  the  property  to  Mburgaret  Watts, 
referred  to  an  instrument  other  than  that  indorsed  on  the 
grant  And  we  find  in  the  deed  from  Clark  to  Lintot,and 
also  in  the  deed  from  Lintpt  to  Minor,  there  is  a  reference  to 
that  instrumeiit,  reciting  its  date  and  that  it  accompanied!  the 
deeds  executed.  And  these  conveyances  were  sanctioned  by 
the  solemn  act  of  the  commissioners  .when  they  confirmed  the 
title  to  Minor.  Under  this  title  there  has  been  a  continuous 
possession  of  fifty  years.  The  consideration  paid  by  Clark 
satisfactorily  shows  that  he  supposed  himself  to  have  acquired 
a  complete  titie  to  the  land,  tfnder  these  circumstances,  if  the 
decision  of  the  case  turned  upon  the  legal  tide,  such  titie 
might  well  be  presumed,  whether  the  conveyances  were  exe- 
cuted under  the  laws  of  Spain  or  of  Georgia. 

It  may  be  presumed  that  in  the  conveyance  to  Mias  Watts, 
which  has  by  some  means  been  lost,  the  forms  of  the  civil  law 
were  pursued,  as  the  common  law  was  not  adopted  in  any 
part  of  the  Spanish  dominions.  But  validity  was  imparted  to 
such  conveyance  by  jthe  compact  with  Georgia,  the  act  of 
1808,  and  the  proceedings  und^r  that  act,  the  same  as  to  the 
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original  grant  There  is  no  (nrobability  that  Oayo80  by  the 
conveyance  yested  no  higher  interest  than  miffht  have  been 
claimed  by  Miss  Watts  after  her  marriage  with  him  under  the 
civil  law.  The  fact  of  his  having  execnted  to  her  a  convey- 
ance, of  which  there  is  proof,  may  well  justify  the  inference, 
that  he  gave  her  an  absolute  title  to  the  land. 

But  there  is  another  and  a  mcnre  conclusive  view  of  the  case. 
If  it  be  admitted  that  the  complainants  may  go  behind  the 
confirmation  of  the  title  by  the  commissioners,  there  is  nothing 
on  which  they  can  rest  but  a  paramount  equity.  And  what  is 
the  nature  of  that  equity  as  made  out  in  the  proof?  The 
heirship  of  the  complainants  may  be  admitted  as  proved,  but 
there  is  no  other  proof  of  equity  than  a  supposition  unsus- 
tained  by  facts,  ana  contradicted  by  strong  circumstances,  that 
a  life  estate  only  in  the  premises  was  vested  in  Madame  Gay- 
oso.  This  supposition  is  jefuted  by  the  only  rational  motive 
which  can  be  presumed  to  have  induced  Don  Manuel  Oayoso 
to  make  the  conveyance  to  his  intended  wife;  by  the  fact, 
that,  after  his  death,  the  widowsold  the  premises  for  a  full 
oonsidemtion,  and  saw  them  occupied  by  persons  claiming 

them  in  l«e  for  thirty  yeara,  until  her  death,  Txrithovt  setting  up 

any  claim  thereto  in  l>ehalf  of  her  son,  or  informing  him  that 
he  had  a  right  to  the  premises  after  her  decease.  Under  such 
dicumstances,  equity  can  give  no  relief  to  the  complain- 
ants. The  decree  of  the  Curcuit  Court  dismiBsing  the  oiil  is 
affirmed* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  tins  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Motions. 
JoHH  HcNuLTT,  Plaintiff  in  esbob,  v.  John  Battt  and  othbbs. 

(See  p.  78.) 

Mr.  Walker,  of  counsel  for  the  defendants  in  error,  moved 
the  court  to  direct  the  clerk  to  what  court  the  mandate,  or  other 
process  prescribed  by  the  forty-third  rule  of  court,  should  be 
addressed.  On  consideration  whereof,  it  is  now  here  ordered 
by  the  court,  that  the  clerk  do  not  issue  any  mandate  or  other 
process  in  this  case,  but  only  a  certified  copy  of  the  judgment 
this  day  rendered  in  this  cause; 


Stltrstek  B.  Preston  and  others,  Plaintiffs  in  error,  o. 

Charles  Bracken. 

(See  p.  81.^ 

Mr.  Walker,  of  counsel  for  the  defendant  in  error,  moved 

the  court  to  diroot  the  olerk  to  -what  ooort  the  mandate,  or  other 

process  prescribed  by  the  forty-third  rule  of  court,  should  be 
addressed.  On  consideration  whereof,  it  is  now  here  ordered 
by  the  court,  that  the  clerk  do  not  issue  any  mandate  or  other 
process  in  this  case,  but  only  a  certified  copy  of  the  judgment 
this  day  rendered  in  this  cause. 


Jesse  Hoyt,  Plaintiff  in  error,  v.  The  United  States. 

(Seep.  109.) 

Mr.  Attorney-General  Crittenden  moved  the  court  to 
dismiss  this  cause  for  irregularity  in  the  bill  of  exceptions, 
which  was  opposed  by  Messrs.  Evans  and  Walker,  of  counsel 
for  the  plaintiff  in  error.  Whereupon  this  court,  not  being 
now  here  sufficiently  advised  of  and  concerning  what  order  to 
render  in  the  premises,  took  time  to  consider. 

On  consideration  of  the  motion  made  in  this  cause  by  Mr. 
Attorney-General  on  the  6th  instant,  and  cf  the  arguments  of 
counsel  thereupon  had,  it  is  now  here  ordered  by  the  court, 
that  the  whole  case  be  argued  upon  the  bill  of  exceptions. 
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8eb  Coxxxboial  Law. 

BOUNDABIBS  OF  STATES. 
The  report  of  the  commiMiorcri  appdinted  bj  thii  coqrt  in  7  Howard,  660,  to  run 
and  muk  the  line  diriding  the  States  of  Missoari  and  loFa,  adopted  and 
confirmed,  and  the  boondwj  line  finally  established.    Miuouri  y.  Iowa,  1. 

CHA17CERT. 
1.  In  1808,  CoBins  obtained  fiom  the  militarj  commandant  at  Mobile  a  permit 
to  takepossession  of  a  lot  of  ground  near  that  place,  and  made  a  contract 
with  M^uliam  E.  Kennedy  that  the  latter  sboald  miproTe  it,  so  as  to  lay  the 
foundation  foe  a  perfect  title,  and  then  they  were  to  diride  the  lot  equally. 
HalUu  etalY.  Cbtfins,  174. 

5.  Kennedy's  ownership  of  a  hostile  claim,  whether  held  then  or  aoanired  snbse- 

qneotfy,  enured  to  the  joint  benefit  of  himself  and  Collins ;  ana  when  Ken- 
nedy obtained  a  confirmation  of  hb  title  under  the  acts  of  the  commissioners 
appointed  under  an  act  of  Con^qress,  he  became  a  trustee  for  Collins  to  the 
extent  of  one  half  of  the  lot    Sid, 

3.  The  deeds  afterwards  made  by  Kennedy,  under  the  circumstances  of  the  case, 

did  not  destroy  this  trust ;  but  the  assi^ee,  haviug  full  knowledge  of  the 
trust,  must  be  held  bouud  to  comply  with  it.    Ibid. 

4.  This  assi^ee  obtained  releases,  for  an  inadequaie-ouosideration,  from  the  heirs 

of  Collms,  who  had  just  come  of  a^,  were  poor,  and  ignorant  of  their 
rights.    These  rele;;ses  were  yoid.    Ibid, 

6.  Before  Kennedy  conyeyed  to  the  assignee  just  spoken  of,  he  had  conyeyed 

the  property  to  another  person  who  held  it  as  a  security  for  a  debt ;  and  who, 
when  the  debt  was  paid,  transferred  it  to  the  same  assignee  to  whom  Ken- 
nedy had  conyeyed  it  This  added  no  strength  to  the  title,  but  only  gaye  to 
this  assignee  a  daim  to  be  reimbursed  for  the  money  which  he  paid  to  ex- 
tinguish the  debt  Ibid 
6.  Hie  absence  of  the  complainant  from  the  State,  and  the  late  discoyery  of  the 
fraud,  account  for  ihe  delay  and  apparent  laches  in  prosecuting  his  claim. 
Ibid. 

COLLECTORS  OP  THE  CUSTOMS. 
1.  When  Treasury  transcripts  are  offered  in  eyidence  under  the  act  of  March  3, 
1797,  (I  Stat  at  Large,  512,)  although  they  are  not  eridence  of  the  indebted- 
ness of  the  defendant,  as  to  money  which  comes  into  bis  hands  out  of  the 
regular  course  of  official  duty,  yet  they  are  m>  when  they  arise  out  of  the 
official  transactions  of  a  collector  with  the  Treasury,  and  are  sulwtantial 
copies  of  his  quarterly  returns,  rendered  in  pursuance  of  law  and  the  instruc- 
tions of  the  Secretary.    Hoi/t  y.  United  SuUet;  109. 

5.  These  transcripts  need  not  contain  the  particular  items  in  each  quarterly  re- 

turn ;  it  is  sufficient  if  they  state  the  aggregate  amount  of  bonds  and  duties 
accruing  within  the  quarter,  and  refer  to  an  abstract  containing  the  particular 
items.  Ibid. 
9.  This  rule  can  work  no  surprise  upon  the  defendant,  because  every  item  which 
is  litigated  must  have  been  pn^viously  presented  to  the  accounting  officers  of 
the  Trcasunr,  and  been  by  them  rejected.  The  items  must  be  known  there- 
fore to  the  defendant    Ibtd. 
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4.  The  actf  of  1802  (8  Stat,  ftt  Laige,  17S,  §  8)  and  MudL  1882  (8  Stat  at 
Laige,  694,  895,  4  8,  7).  limit  the  ammal  oompensation  of  the  eoUedor  to  a 
certain  sum.    This  limitation  indndes  the  feet  at  well  at  oo»miition.    RisL 

6.  The  act  of  1888  (5  Stat,  at  Lams  264)  proridet  that  the  collector  ahall  le- 
tom  an  aocoont  under  oath  of  mese  feet  to  the  Treatniy,  and  the  act  alto 
limits  the  compensatiQp.  The  fees,  therefoie,  cannot  be  claimed  in  addition 
to  the  compensation.  In  the  case  in  question,  the  time  of  serrice  of  the  col- 
lector was  whilst  this  act  was  in  force,  as  it  was  extended  by  the  acts  of  1889, 
1840,  and  1841,  and  to  2d  March  of  that  year.    JbUL 

6.  The  acts  above  mentioned  do  not  deprive  the  collector  of  his  share  in  fines, 

penalties,  and  fbifettares.    He  is  allowed  to  daim  this  share  In  addition  to 
nis  anniiid  compensation.    Ibid. 

7.  But  this  share  ooes  not  Indnde  a  daim  to  a  part  of  the  duties  upon  merdian- 

dise  which  has  been  sdied,  and  in  order  to  regain  the  possession  oi  whidi  the 
owner  has  given  a  bond  for  the  payment  or  secorities  of  the  duties,  as  well  as 
for  the  appraised  value  of  the  merchandise  itsel£  In  case  of  condemnatioD, 
tiie  collector  is  entitled  to  a  share  of  the  proceeds  of  the  merchandise,  the 
tiling  forfeited,  but  not  to  a  share  of  the  duties  also.  These  are  secured  for 
the  ezdnsive  benefit  oi  the  goverament.  Rid. 
$.  ISf OT  is  a  collector  entitled  to  a  commission  for  accepting  and  paying  drahi 
drawn  upon  him  by  the  Treaswr  Department  The  act  of  1799  made  it  his 
duty  to  recdve  all  money  paid  for  duties  and  pay  it  over  upon  the  order  of 
the  officer  authorized  to  curect  the  payment ;  and  the  eighteenth  section  of 
the  act  of  1822,  and  the  act  of  1839  A  Stat  at  Large,  349),  contain  limita- 
tkms  which  forbid  an  allowance  beyond  the  compensation  prescribed  by  law. 

9.  The  collector  does  not  I4>pear,  by  the  evidence,  to  have  been  diaiged  twice 
with  the  amount  of  unascertained  duties  at  the  Treasury  Department,  and, 
therefore,  the  court  properly  refused  to  submit  the  point  to  the  jury.    Ibid. 

10.  In  an  action  brought  against  a  collector  for  the  return  of  duties  paid  under 

protest,  it  was  not  competent  for  him  to  give  in  evidence  a  letter  from  the 
Secretary  of  the  Treasiuy,  to  show  that  the  removal  of  one  of  the  merdiant 
appraisers  was  done  by  his  order.    Cfredjf  v.  Thompton,  225. 

11.  The  legality  of  such  removal  as  to  third  pei3K>ns  was  valid  or  not,  according 

as  die  collector  possessed  legal  power  to  make  it  on  the  facts  of  the  case. 
Courts  must  look  to  the  laws  themselves,  and  not  to  the  constructioiiks  placed 
upon  them  by  the  heads  of  Departments,  although  these  are  entitled  to  great 
respect,  and  will  always  be  duly  weighed  b^  the  court    Ibid. 

12.  Under  tiie  various  acts  of  Congress  providing  for  the  payment  of  duties,  the 

time  of  procurement  is  the  true  time  for  fixing  the  value,  when  the  goods  are 
manufactured  or  procured  otherwise  than  by  purchase,  and  are  not  o«  an 
origin  foreign  to  the  countxy  whence  they  are  imported  hither.  The  proviso 
in  uie  fifth  section  of  the  act  of  1823  {S  Stat,  at  Large,  732),  relates  alto- 
eether/o  this  latter  class  of  goods.  Ibia. 
18.  The  penalty  provided  in  the  act  of  1842  related  only  to  goods  puicfaased}  ind 
not  to  gooos  procured  otherwise  than  by  purchase.    Ibid. 

14.  The  regular  appraisera  and  the  roerclumt  appraisen  who  may  be  detailed  for 

the  duty  must,  each  one,  personally  inspect  and  examine  the  coods.  It  wiU 
not  do  for  one  to  report  to  the  other  that  the  goods  are  **  merobantable,''  and 
then  to  fix  the  value  according  to  a  general  luiowledge  of  the  value  of  mer- 
chantable eoods  of  that  description.    Ibid. 

15.  The  removd,  by  the  collector,  of  one  of  the  merdiant  appraisers,  because  he 

Irished  time  given  to  obtain  more  evidence  from  England,  and  the  substitu- 
tion of  another,  was  irregular,  and  made  the  whole  appraisement  invalid. 
These  appraisers  are  tempoimry  umpires  between  the  permanent  appraisers 
and  the  importers,  and  after  entering  on  their  duties  could  not  be  removedt 
either  by  the  Collector  or  Secretary,  without  some  grave  public  ground  be- 
yond a  mere  difl^erence  of  opinion,    ibid. 

16.  Where  the  collector  insisted  upon  dther  having  the  goods  appraised  at  the 

value  at  the  time  of  shipment,  the  consequence  of  which  would  have  been  aa 
•ddiiion  of  so  much  to  the  invoice  price  as  to  subject  the  iirtporter  to  a  pen- 
alty; or  to  allow  ^  importer  voluntarily  to  make  the  addition  to  the  invoice 
prioB  and  so  escape  the  penalty,  and  the  importer  chose  the  latter  coume,  this 
was  not  such  a  voluntary  payment  of  duties  on  his  part  as  to  debar  him  from 
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bringing  an  action  against  the  collector  for  tae  reeorerj  of  the  ezceet  thus 
iUei^j  exacted.    MomotU  t.  GriswoU,  842. 

COBOCEBCIAX.  LAW. 

1.  It  wai  a  Droper  case  for  contribution  in  general  areragefor  the  loss  of  a  Tessel 
where  theie  was  aninuninent  peril  ofbeinff  driTcn  on  a  rocky  and  danEer- 
ons  part  of  the  coast,  when  the  ressel  woukl  hare  been  inevitablj  wrecked, 
with  loM  of  ship,  cargo,  and  crew,  and  this  immediate  peril  was  aroided  bj 
▼olontarilj  stranding  the  ressel  on  a  less  rockjr  and  dangerous  part  of  thie 
coast,  wherebj  the  caigo  and  crew  were  sared  nnii^jared.  joamara  r,  Adam$, 
270. 

8.  The  cases  upon  this  snbiect  examined. 

8.  Where  the  cargo  was  taken  out  of  the  stranded  ressel,  placed  in  another  one, 

and  the  voyage  thus  continued  to  the  home  port,  the  contribution  should  be 
aj^sessed  on  the  value  of  the  cargo  at  the  home  port    Urid. 

4  The  crew  were  entitled  to  wages  after  the  ship  was  straAdod,  while  they  were 
employed  in  the  saving  of  the  caivo.    2Ud. 

6.  A  commission  of  two  and  one  half  per  cent,  was  properly  allowed  for  collect- 
ing the  general  average.  It  rests  upon  the  usage  and  custom  of  merchants 
and  average  brokers.    Ibid. 

6.  The  following  guaranty,  vis.  "  I  hereby  guaranty  the  payment  of  any  purchases 

of  bagg[ing  and  rope  which  Thomas  Barrett  may  have  occasion  to  make  be- 
tweenuus  and  the  1st  of  December  next,"  extends  the  Uabilitv  of  the  ffuar- 
antor  to  purchases  upon  a  reasonable  credit,  made  anterior  to  the  1st  of  De- 
cember, although  the  time  of  payment  was  not  to  arrive  until  after  that  day. 
LouUmue  Manufacturing  Company  v.  Wtich^  461. 

7.  The.  vendor  was  not  bound  to  give  immediUute  notice  to  the  guarantor  of  the 

amount  furnished,  or  the  sum  of  money  for  which  the  guasantor  was  held 
responsible.  It  was  sufficient  to  give  this  notice  within  a  reasonable  time 
aftor  the  transactions  were  closed!  and  the  question  what-  was  a  reasonable 
time  was  a  question  of  fact  for  the  jury.  Ibid* 
6.  If  the- principal  debtor  be  insolvent  at  tfie  time  when  the  payment  becomes 
due,  even  tnis  notice  is  not  necessary,  unless  some  damaee  or  loss  can  be 
shown  to  have  accrued  to  the  guarantor  in  consequence  of  his  not  receiving 
such  a  notice.  And  in  no  instance,  in  case  of  a  guaranty,  will  the  guarantor 
be  exempt  from  liability  for  want  of  the  notice,  unless  loss  or  damage  is 
shown  to  have  accrued  as  a  conse<|uence.    Ibid. 

9.  But  when  a  party  intends  to  avail  himself  of  the  guaranty  by  making  sales  on 

the  faith  or  it  to  the  person  to  whom  it  is  given,  such  party  must  ^ive  notice, 
within  a  reasonable  tune,  to  the  guarantor,  of  his  acceptance  and  mtention  to 
act  on  it.    Tifid. 

10.  Where  the  guarantor  took  defence  upon  the  ground  that  he  had  before  notice 

given  up  securities  belonging  to  the  receiver  of  the  euaranty  which  would 
ave  made  him  whole,  the  time  of  his  doing  this  shoiud  have  been  given  to 
the  Jury  as  an  essential  ingredient  for  their  jnd^ent  upon  the  questioii 
whether  or  not  he  had  received  reasonable  notice  of  his  liability.    Ibid. 

11.  The  admission  of  the  guarantor,  when  called  upon  for  payment,  did  not  con- 

dusiveiv  bind  him  as  a  matter  of  law.  because  it  may  not  have  been  made 
with  a  niU  knowledge  of  all  the  facts  in  the  case.  It  was  therefore  properly 
left  to  the  jury  to  decide  whether  so  made  or  not    lUd. 

12.  The  following  are  the  rules  which  ooght  to  govern  vessels  when  approaching. 

each  other.    St.  Jchn  v.  Pai^  ri  al.^  557. 

13.  0/  Sailina  Vessels.  —  A  vessel  that  has  the  wind  free,  or  sailing  before  or  with 

the  wind,  must  get  out  of  the  way  of  the  vessel  that  is  close-hauled,  or  sail- 
ing by  or  against  it ;  and  the  vessel  on  the  starboard  -tack  has  a  right  to  keep 
her  coune,  and  Uie  one  on  the  larboard  tack  must  irive  way,  or  be  answerable 
for  the  consequences.  Rid. 
J14.  So,  when  two  vessels  are  approaching  each  other,  both  having  ^he  wind  frta^ 
and  conseouently  the  power  of  readily  controlling  their  movements,  the  ves- 
sel on  the  larbpurd  tack  must  give  wi^,  and  each  pass  to  die  right  The 
same  rule  eovems  vessels  sailing  on  the  wind,  and  approaching  each  other, 
when  it  is  doubtful  which  is  to  inndward.  Ibid. 
IS.  But  if  the  vessel  on  the  larboaM  Uck  is  so  far  to  windward  that,  if  both  per- 
sist in  their  coune;  the  other  will  strike  her  on  the  lee  side,  abaft  the  beam  or 
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near  the  ttern,  in  that  caie  the  ressel  on  the  staiboard  tack  thovid  give  way, 
at  ihe  can  do  so  with  greater  fodli^  and  leaa  Iom  of  time  and  distanoe  thaa 
the  other.    Ibid, 

16.  When  Teaieb  are  C9x>sstng  each  other  in  opposite  diiectioiis,  and  there  is  the 
least  dovbt  of  their  going  clear,  the  vessel  on  the  starboard  *ack  fiioald  per- 
seTere  in  her  coarse,  while  that  on  the  larboard  tack  shonld  t>ear  up  or  keep 
away  before  the  wind.    Und. 

17>  The  rales  hare  their  exceptions  in  extreme  cases,  depending  upon  tLe  special 
circnmstances  of  the  case,  and  in  respect  to  which  no  geneitil  rule  can  be  laid 
down  or  applied.  Either  vessel  may  find  herself  in  a  position  at  the  time 
when  it  would  be  impossible  to  conform  to  them,  without  certain  peril  to  her- 
self or  a  collision  with  the  approaching  vessel  Under  snch  circnmstances, 
the  master  must  necessarily  be  thrown  upon  the  resources  of  his  own  judg- 
ment and  skill  in  extricatinghis  own  vessel,  as  well  as  the  vessel  approaching, 
from  the  impending  peril.  These  cases  cannot  be  anticipated,  ana  therefore 
cannot  be  provided  for  by  any  fixed  regulation.  Thev  can  only  be  examined, 
and  the  management  of  the  vessel  approved  or  oonaemned,  as  the  case  mi^ 
arise.    Und- 

18.  (>fSleam'Ve89eU  meeting  SaSinff  VesiA.  —  Steam- vessels  are  regarded  in  the 

light  of  vessels  navigating  with  a  fair  wind,  and  are  always  under  oblisation» 
to  do  whatever  a  saiUng  vessel  going  free  or  with  a  fair  wind  would  be  re- 
quired to  do  under  similar  circnmstances.  Their  obligation  extends  still 
nrther,  because  they  possess  a  power  to  avoid  the  collision  not  belonging  to 
sailing  vessels,  even  with  a  free  wind,  the  master  having  the  steamer  under 
hto  command,  both  by  altering  the.  helm  and  by  stopping  the  engines.  Aa  a 
general  rule,  therefore,  when  meeting  a  sailing  vessel,  whether  dose-haaled  or 
with  the  wind  free,  the  latter  has  a  n^ht  to  keep  her  course,  and  it  is  the  dn^ 
of  the  steamer  to  adopt  snch  precautions  as  will  avoid  her.    Ibid, 

19.  CfStaamtn  medmg  60c4  dkw,  —  It  is  the  duty  of  each  vessel  to  put  the  helm 

a-port 

50.  Ofteepitiff  Watch, — The  pilot-house  of  a  iteamer  is  not  the  proper  place  at 

whicD  to  station  a  watch  at  night.  A  competent  and  vigilant  look-out  sta- 
tioned at  the  forward  part  of  the  vessel,  and  in  a  position  best  adapted  to 
descry  vessels  approacning  at  the  earliest  moment,  is  indispensable  t&  exempt 
the  steamboat  from  blame,  in  case  of  accident  in  ^e  nignt-time,  while  navi- 
gating waters  on  which  it  is  accustomed  to  meet  other  cran.    Ibid, 

51.  The  owner  is  responsible  !br  damage  resulting  not  only  from  want  of  care  and 

attention  on  the  part  of  the  persons  in  charge  of  the  vessel,  but  also  from  the 
want  of  proper  knowledge  mi  skill  to  enaible  them  to  manage  her  according 
to  established  nanticat  rues.    Ibid, 

IS.  Where  a  sailing  vessel  was  descending  the  Hudson  River  with  but  a  trifling 
wind,  and  chiefly  by  the  force  of  the  current,  and  came  into  collision  with  a 
steamer  ascending  the  river,  the  question  in  the  case  was,  whether  or  not  the 
accident  happeneo,  notwithstanding  every  proper  precautionary  measure  had 
been  taken  on  the  part  of  the  steamboat  to  pass  tne  sloop  in  safety,  in  con- 
sequence of  an  improper  movement  of  diat  vessel  by  tne  mismanagement 
and  nnskilfhlness  or  Uie  persons  in  charge  of  her.  If  the  sailing  vessel  kept 
her  course,  it  was  the  dutv  of  Uie  steamboat  to  avoid  her.  The  evidence  show- 
ing that  the  steamer  did  not  take  proper  precautionary  measurM  to  avoid 
the  sloop  while  endeavoring  to  pass  her,  toe  responsibility  of  the  colUsioa 
must  rest  upon  the  steamer.    Newton  v.  Scs66i'ns,  586. 

S8.  The  steamer  was  in  fault  for  not  slackening  her  speed,  on  meeting  a  fleet  of 
sailing  vessels  in  a  narrow  channel  of  the  river,  she  then  going  at  the  rate  of 
from  eieht  to  ten  knots  the  hour.  She  was  also  in  fault,  in  not  having'  a 
proper  look-out  at  the  forward  part  of  the  vessel,  there  being  no  one  but  the 
man  at  the  wheel  on  deck.    Rut, 

CONSTITUTIONAL  LAW. 

1.  In  1836  the  legislature  of  Arkansas  chartered  a  bank,  the  whole  of  the  capital 
of  which  belonged  to  the  State,  and  the  president  and  directors  of  which  were 
appointed  by  the  General  Assembly.     Woodrvffy,  TrapnaU,  190. 

S.  The  twentv -eighth  section  provided,  *<  that  the  oills  and  notes  of  said  kistitn- 
tion  shall  be  received  in  all  payments  of  debts  due  to  the  State  of  Axkansas." 
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S.  In  Januarj,  1845,  thii  twenty-eighth  section  wm  repealed.    Ibid. 

4.  The  notes  of  the  bank  which  were  in  cixcaUtion  at  the  time  of  thii  repeal,  were 

not  affected  by  it .  Ibid. 

5.  The  nndertaking  of  the  State  to  receive  the  notes  of  the  hank  constitated  a 

contract  between  the  State  and  the  holders  of  these  notes,  which  the  State  waa 
not  at  liberty  to  break,  althongh  notes  issued  by  the  bank  after  the  repeal 
were  not  within  the  contract,  imd  might  be  refused  by  the  State.    Ibid 

6.  Therefore,  a  tender,  made  in  1847,  of  notes  issued  by  the  bank  prior  to  the 

repealing  law  of  1845,  was  good  to  satisfy  a  judgment  obtained  against  the 
debtor  by  the  State }  and  it  makes  no  difference  whether  or  not  the  debtor  had 
the  notes  in  his  possession  at  the  time  when  the  repealing  act  was  passed.  Ibid 

7.  But  although  the  pledge  of  the  State  to  receire  the  notes  of  the  bank  in  pay- 

ment of  Si  debts  due  to  it  in  its  own  right  was  a  contract  which  it  could  not 
violate,  yet  where  the  State  sold  lands  which  were  held  by  it  in.  trust  for  the 
beoefit  of  a  seminary,  and  the  terms  of  sale  were,  that  the  debtor  should  pay 
in  specie  or  its  equivsJent,  such  debtor  was  not  at  liberQr  to  tender  the  notee 
of  toe  bank  in  payment    Paup  et  aZ.  t.  DreWf  218. 

8.  And  this  was  true,  although  the  money  to  be  received  from  the  debtor  was  in- 

tended by  the  legislature  to  be  put  into  the  bank,  and  to  constitute  a  part  of 
its  capital.  The  fund  belonged  to  the  State  only  as  a  trustee,  and  thereftire 
was  not,  within  the  meaning  of  the  charter,  a  debt  due  to  the  State.    Ibid. 

9.  Bv  the  terms  of  sale,  also,  to  pay  "  in  specie  or  its  equivalent,"  the  notes  of  the 

bank  were  excluded.    Aid. 

10.  The  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company  was  fonne4 

by  the  union  of  several  railroad  companies  which  had  been  previously  char- 
toed  by  Maryland,  Delaware,  and  Pennsylvania,  two  of  which  were  the  Bal- 
timore and  Port  Deposit  Railroad  Company,  whose  road  extended  from  Bal' 
timore  to  the  Susquehanna,  lying  altogether  on  the  west  side  of  the  river,  and 
the  Delaware  and  Maryland  Rfulroad  Company,  whose  road  extended  from 
the  Delaware  line  to  the  Susquehanna,  and  lying  on  the  east  side  of  the  river. 
Pkiladelpkia  and  Wilmington  BaUroad  Co.  v.  Manfiand^  376. 

11.  The  charter  of  the  Baltimore  and  Port  Deposit  ilailroad  Company  contained 

no  exemption  from  taxation.    Ibid 

12.  The  charter  of  the  Delaware  and  Maryland  Railroad  Company  made  the  shares 

of  stock  therein  personal  estate,  and  exempted  them  from  any  tax  **  except 
upon  that  portion  of  &e  permanent  and  fixed  works  which  might  be  in  the 
State  of  Maryland."  Ibidi 
18.  Held,  that  under  the  Maryland  law  of  1841,  imposing  a  tax  for  State  purposes 
upon  the  real  and  personal  property  in  the  State,  that  part  of  the  road  of  the 
plaintiff  which  belonged  originally  to  the  Baltimore  and  Fort  Deposit  Rail- 
road Company  was  liable  to  be  assessed  in  the  hands  of  the  compajoy  with 
which  it  became  consolidated,  just  as  it  would  have  been  in  the  hands  of  the 
original  company.    Bnd. 

14.  Also,  that  there  is  no  reason  why  the  property  of  a  corporation  ehould  be  pre- 

sumed to  be  exempted  from  its  share  of  necessary  public  burdens,  there  being 
no  express  exemption.    Bnd 

15.  This  court  holds,  as  it  has  on  several  other  occasions  held,  that  the  taxing 

power  of  a  State  should  never  be  presumed  to  be  relinc|uished,  unless  the 
intention  is  declared  in  clear  and  unambiguous  terms.    Ibii. 

16.  The  State  of  Maryland  granted  a  charter  to  a  railroad  company,  in-which  pro- 

vision was  made  for  the  condemnation  of  land  to  the  following  effect ;  namel  v, 
that  a  jury  should  be  summoned  to  assess  the  damages,  which  award  should 
be  confirmed  by  the  County  Court,  nnless  cause  to  the  contrary  was  shown. 
Baltimore  and  Susqudianna  Railroad  Co.  v.  Nesbit  et  a/.,  395. 

17.  The  charter  farther  provided,  that  the  payment,  or  tender  ofi  payment,  of  such 

valuation  should  entitle  U^e  company  to  the  estate  as  fully  as  if  it  had  been 
conveyed.    Ibid. 

18.  In  1836,  there  was  an  inquisition  by  a  jury,  condemning  certain  lands,  which 

was  ratified  and  confirmed  bv  the  County  Court    Ibid 

19.  In  1841,  the  legislature  passed  an  act  dire<;ting  the  County  Court  to  set  aside 

the  inquisition  and  order  a  new  one.    Ibid. 

20.  On  the  18th  of  April,  1844,  the  rai]road  company  tendered  the  amount  of  the  dam- 

ages, with  interest,  to  the  owner  of  the  land,  which  offer  was  refused ;  and  on 
the  26th  of  April,  1844,  the  owner  applied  to  the  County  Court  to  set  aside  the 
inquisitionj  and  order  a  new  one,  wmch  the  court  directed  t&  be  done.    Ibid, 
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21.  The  law  of  1641  was  nol  Jk  law  impairing  tiha  obligation  of  a  eontnct  It 
neither  changed  tha  contract  between  the  company  and  the  States  nor  did  it 
diTcii  the  company  of  a  Tested  title  to  the  land.    Aid. 

^%,  The  charter  provided  that,  upon  tendering  the  damages  to  the  owner,  the  title 
to  the  land  should  beeome  Tested  in  the  company.  There  having  been  no 
SDch  tender  when  the  act  of  1841  was  passed,  nve  years  tSitr  the  inqnisition, 
that  act  only  left  the  parties  in  the  situation  where  the  charter  placed  diem, 
and  no  title  was  dlTested  trat  of  the  company,  because  they  had  acquired 
none.    UmL 

SS.  The  States  haTO  a  fip;ht  to  dUeet  a  re-hearing  of  cases  decided  in  their  own 
conits.  The  only  limit  upon  their  power  to  pass  retrospectiTc  laws  is,  that 
the  Constitution  of  the  United  States  foibids  their  passine  ex  poA  Jiuto  laws, 
which  are  retrospectiTe 'penal' laws.  But  a  law  merely  diresting  antecedent 
Tested  rights  of  property,  where  diere  is  no  contract,  is  not  inconsistent  with 
the  Constitution  of  the  United  States.    Ibid. 

%i.  In  1836,  the  State  of  PennsTlTania  passed  a  law  directing  Canal  Commission- 
ers to  be  appointed,  annuslly,  by  the  Goyemor,  and  that  their  term  of  oftce 
should  commence  on  the  1st  of  Februaiy  in  CTcry  year.  The  pay  was  four 
doUan  per  diem,    Bulier  ei  eH,  t.  Fenntyhoamay  402. 

25.  In  April,  1843,  certain  persons  bein|^  thei  in  office  as  Commissioners,  the 
legiuatttre  passed  another  law,  providing  i  mongst  other  things  that  the  per 
diem  should  be  only  three  dollais,  the  reduction  to.  take  effect  upon  the  pas- 
sage of  the  law;  and  that;  in  the  following  October,  Commissioners  should 
be  elected  by  the  peoj^.    Rid. 

86.  The  Commissioners  claimed  the  Aill  allowance  during^  their  entire  year,  uj>on 
the  ground  that  the  State  had  no  right  to  pass  a  law  impairing  the  obligation 
of  a  contract    llid. 

27.  There  was  no  contract  between  the  State  and  the  Commissioners,  within  the 

meaning  of  the  Constitution  of  the  United  States.    Ibid. 

28.  From  the  year  1681  to  1783,  a  franchise  in  the  ferry  over  the  Connecticut  River 

belonged  to  the  town  of  Hartford,  situated  oh  the  west  bank  of  the  river. 
Eatt  Uariford  v.  Baitfard  Bridge  Co.^  51 1. 

29.  In  1783,  the  legislature  incorporated  the  town  of  East  Hartford,  and  granted  to 

it  one  half  of  the  ferry  during  the  pleasure  of  the  General  Assembly.    Bnd. 

80.  In  1808,  a  company  was  incorporated  to  build  a  bridge  acrpss  the  river,  which, 
being  erected,  waa  injured  and  rebuilt  in  1818,  when  the  legislature  resolved 
that  the  ferry  should  be  discontinued.    Ibid. 

31.  This  act,  discontinuing  Uie  ferry,  is  not  inconsistent  with  that  part  of  the  Con- 
stitution of  the  Unked  States  which  forbids  the  States  from  passing  any  law 
impairing  the  obligation  of  contracts.    Ibid. 

82.  There  was  no  contract  between  the  State  and  the  town  of  East  Hartford,  by 
which  the  latter  could  claim  a  permanent  right  to  the  ferry.  The  nature  of 
Che  snbject>matte^  of  the  grant,  and  the  character  of  the  parties  to  it,  both 
show  that  it  is  not  such  a  contract  as  is  beyond  the  interference  of  the  legis- 
lature,   /fria. 

S3.  Besides,  the  town  of  East  Hartford  only  held  &e  ferry  right  during  the  pleasure 
of  the  General  Assembly,  and  in  1818  the  latter  expressed  its  pleasure  that 
the  ferry  should  cease.    Ibid. 

34.  After  the  year  1818,  the  legislature  passed  several  acts  contradictory  to  each 

other,  alternately  restoring  and  discontinuing  the  fernr.  Those  which  restored 
tiie  ferry  were  declared  to  be  unconstitutional  by  the  State  courts,  upon  the 
ground  that  the  act  of  1818  had  been  passed  to  encourage  tl\e  bridge  com- 
pany to  rebuild  their  bridge,  which  had  been  washed  awaj.  But  these  decis- 
ions are  not  properly  before  this  court  in  this  case  for  revision.    Ihid. 

35.  The  town  of  East  Hartford,  having  no  right  to  ezerdse  the  ferry  privilege, 

may  have  been  correctly  restrained,  by  ioj  auction,  from  doing  so,  by  the  State 
court.    Ibid. 

DUTIES. . 

See  COLLEGTOSS  OF  THE  CUSTOMS.     TbXJLTIBS. 

EJECTMENT. 

1.  On  the  80th  of  January,  1635,  Poindexter  purchased  from  Thomas  a  richt  of 

entry  in  certain  lands  in  Louisiana,  with  authority  to  locate  the  lands  m  the 

name  of  Thomas,  and  they  were  so  located.    Sumeqnently  to  such  location, 

viz.  on  the  27th  of  November,  1840,  Thomas,  by  notarial  act,  transferred  to 
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Poindexter  all  the  right  wUch  Thomtf  then  had,  or  fSbamtbtr  might  hAv«^  to 
the  land  so  located,  and  aathorixed  Foindester  to  obtain  n  potei^  in  hii  own 
name.  The  patent,  however,  was  isaned  to  Thomas,  and  not  to  Foindezter. 
This  did  not  vest  in  Poindexter  n  legal  tide,  which  woold  eoabio  him  to  r»- 
cover  in  a  petitory  action,  which  correaponds  with  an  action  of  cjeetmont 
Poindexter  old  not  take  a  legal  title,  either  by  direct  convojaaoe  or  byeatop- 
pel.  Crilman  r.  Poindext^Tf  257. 
S.  On  the  20th  of  November,  1835,  Poindexter,  hw  a  fDonveirance  of  record,  oon- 
TCjred  his  right  in  the  lands  in  jQoestion  to  Winston,  and  on  the  tame  daj,  by 
articles  of  copartnership  with  Huston,  not  of  record,  anthorised  Hnston  lo 
apply  these  lands  for  the  mutual  benefit  of  Poindexter  and  Huston.    Mdd. 

3.  A  purchaser  from  Huston  without  notice  is  not  affected  by  these  articles.    Pnd. 

4.  If  the  defendant  in  an  ejectment  suit  datms  a  right  to  ue  possession  of  land 

derived  under  a  title  which  spring  from  a  reservation  in  a  treaty  between  tlie 
United  States  and  an  Indian  tnbe,  and  a  State  court  decides  against  the 
validity  of  such  tide,  this  court  has  jurisdiction,  under  the  twenty-fifth  section 
of  the  'Judiciary  Act,  to  review  that  dedsion.    Emdenom  t.  TVnMsaee,  81 1 . 

5.  But  if  such  defendant  merely  sets  np  the  title  of  the  reservee  as  an  outstanding 

title,  and  thus  prevents  a  reooverr  by  the  plaintiff*,  without  showing  in  him- 
self a  connection  with  the  title  of  the  reservee,  and  then  a  State  court  decidea 
against  the  defendant  la  the  ^ectment,  this  oonrt  has  no  jurisdiction  to 
review  that  decision.    IM. 

6.  In  order  to  give  jurisdiction  to  this  court,  the  party  must  claim  tho  right  for 

himself,  and  not  for  s  third  person,  in  whose  title  he  has  no  interest    HU. 

EXECUTION. 

1.  Where  the  Commissioners  who  acted  under  the  act  of  Congress  passed  on  the 
3d  of  March,  1807,  for  the  a^ustment  of  land  titles  in  Missouri,  decided  in 
favor  of  a  daim,  and  issued  a  certificate  accordingly,  this  decision  settled 
two  points  \  namelv,  first,  that  the  claimant  was  the  proper  person  to  receive 
the  certificate,  and  second,  that  the  title  so  oonfirmea  was  better  than  any 
other  Spanish  title.    Lands  v.  Brant^  348. 

S.  But  between  the  presentation  and  confirmation  of  the  daim,  the  claimant  had 
a  property  wMcn  was  subject  to  seisure  and  sale  under  execution  according 
to  the  then  laws  of  Missouri ;  and  the  subsequent  confirination  by  the  Com- 
missioners will  not  destroy  the  title  held  nnder  the  sheriflTs  deed.    RuL 

8.  Ndther  will  a  patent  sulnequently  taken  oat  nnder  the  title  of  the  original 
cUiroant  avoid  the  sheriff's  deed.    Rid, 

4.  The  claim  v^as  founded  on  a  settlement  for  ten  rears  prior  to  the  20th  of  De- 

cember, 1803 ;  and  in  such  cases  the  decision  of  the  Commissioners  yrtta  final 
against  the  United  States,  and  entitled  the  party  to  a  patent,  which  gave  a 
perfect  le^  title,  and  went  back,  by  relation,  to  the  original  presenution  of 
the  petition.    It  consequently  enured  to  the  benefit  of  the  alienee.    Jbid, 

5.  A  patent  was  required  in  cases  of  final  confirmations,  /bundiscf  on  tetdetnent 

nghU;  before  its  issuance  the  title  was  still  eqtiitable.    Jfbid. 

6.  The  original  claimant  being  dead,  a  pateat  was  afterwards  issued  to  his  repre- 

sentatives. But  an  act  of  Congress,  passed  on  the  20th  of  Mav,  1836,  de- 
clared that,  in  such  cases,  tlie  title  should  enure  to  the  benefit  of  the  assignee. 
Upon  this  ground,  also,  the  sherifi^s  deed  convcved  a  valid  title  in  preference 
to  an  heir  or  devisee.  The  patent,  when  issued,  conveyed,  by  virtue  of  this 
law,  the  legal  title  to  the  ]>erson  who  hdd  the  equitable  title.    Ibid. 

7.  The  drcnmstance,  that  the  sheriflTs  deed  was  not  recorded,  was  of  no  conse- 

quence as  between  a  party  claiming  under  that  deed  and  the  devisees  of  the 
original  claimant ;  nor  was  it  of  any  consequence  as  between  the  party  claim- 
ing nnder  that  deed  and  an  assio|ncc  of  those  devisees;  provided  such  assignee 
hA  notice  of  the  existence  of  Uie  deed  from  tho  sheriff*.  And  an  open  and 
notorious  possession  under  that  deed  was  a  circumstance  from  which  the  jury 
might  presume  that  the  assignee  had  notice,  not  oaly  of  the  fact  of  possession, 
'.but  of  the  title  under  which  it  was  held.    Aid. 

8.  So,  also,  where  tlie  lands  of  the  deceased  debtor  (the  original  claimant)  were 

afterwards  sold  under  a  judgment  against  his  executors  (conformably  to  the 
laws  of  Missouri),  and  afterwards  acquired  by  the  same  party  who  had  pur- 
chased under  the  first  sheriff^s  sale,  a  refusal  of  the  court  below  to  instruct 
the  jury  that  this  sale  was  void  was  correct.    Rid. 

55* 


«M  INDEX. 


FRAUD. 

1.  Wbere  the  Cireidt  Court  instructed  the  Jmy,  "that,  if  aaj  one  of  die  mortgages 

S'Ten  in  eridenoe  eonveyed  more  property  than  wonld  be  snffident  to  secora 
0  debt  provided  for  in  tbe  mortgage,  it  was  a  drcmnstance  from  which  the 
jorr  might  presume  fraad,"  this  instruction  was  erroneous.  Dcwn$  t.  KMom^ 
102. 

2.  Anj  creditor  maj  paj  the  mortgage  debt  and  proceed  against  the  property ;  or 

he  may  subject  it  to  the  payment  of  his  debt  by  other  modes  of  proceeding. 
Ibidm 

GUARANTY. 

See  CoMXBsciAL  Law. 

lOWA- 
The  report  of  the  commissioners  appointed  by  this  court  in  7  Ho^nud,  660,  to  run 
and  mark  the  line  dividing  tne  States  of  Missouri  and  Iowa,  adopted  and 
confirmed,  and  the  boundary  line  Anally  established.   'Misiowri  t.  Iowa,  1. 

JURISDICTION. 

1.  Where  it  appears  that  the  whole  case  has  been  certified  pro  firmay  in  order  lo 

talLe  the  opinion  of  this  court,  without  any  actual  division  in  the  Circuit  Court, 
the  practice  b  irregular,  and  the  case  must  be  remanded  to  the  Circuit  Court 
to  b«  {>roceeded  in  according  to  law.     Web$ter  ▼.  Cooper^  54. 

2.  The  decision  of  this  court  in  ue  case  of  Nesmith  and  others  v.  Sheldon  (6  How- 

ard, 41)  affirmed.    Ibid. 

3.  By  a  statute  of  Pennsylrania,  passed  in  1836,  **assiffneef  for  the  benefit  of 

creditors  and  other  trustees  **  were  directed  to  record  the  assignment,  file  an 
inventory  of  the  property  conveyed,  which  should  be  sworn  to,  have  it  vp- 
praised,  and  give  Dond  for  the  £&ithfnl  performance  of  the  trust,  all  of  which 
proceedings  were  to  be  had  in  one  of  the  State  courts.    Sh^  v.  Bacons  56. 

4.  Tnis  court  was  vested  with  the  power  of  citing  the  assignees  before  it,  at  the 

instance  of  a  creditor  who  alleged  that  the  trust  was  not  fiuthfnlly  executed. 
Rid. 

5.  The  assignees  of  the  Sank  of  the  United  States  chartered  hj^  PenntylVania  re- 

corded the  assignment  as  directed,  and  filed  accounts  of  their  receipts  and  dis- 
bursements in  me  prescribed  court,  which  were  sanctioned  by  that  court  Rid.- 
6*  A  ciUzen  of  the  State  of  Kentucky  afterwards  filed  «a  bill  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania,  against  these 
assignees,  whw  pleaded  to  the  jurisdiction  of  the  court.    Rid. 

7.  The  principle  is  well  settled,  that  where  two  or  more  tribunals  have  a  concur- 

rent jurisdiction  over  the  same  sntject-matter  and  tlie  parties,  a  suit  com- 
menced in  any  one  of  them  may  be  pleaded  in  abatement  to  an  action  for  the 
same  cause  in  any  other.    Rid. 

8.  But  the  proceedings  in  the  State  court  cannot  be  considered  as  a  suit.    The 

statute  was  not  complied  with,  and  even  if  it  hed  been,  the  Circuit  Court 
would  still  have  had  jurisdiction  over  the  matter.    Rid. 

9.  Where  a  case  had  been  brought  up  to  this  court  from  the  Supreme  Court  of  the 

Territory  of  Wisconsin,  and  was  pending  in  this  court  at  the  time  when  Wis- 
consin was  admitted  as  a  State,  the  juriMliction  of  this  court  over  it  ceased 
when  such  admission  took  places.    JacNuiiif  v.  Batty^  72. 

10.  Provision  was  made  in  the  act  <^  Congress  for  the  tranrftr,  from  the  Territo- 

rial courts  to  the  District  Court  of  the  United  States,  of  all  cases  appropriate 
to  the  jurisdiction  of  the  new  District  Court;  but  none  for  cases  appropi^te 
to  the  iurisdicdon  of  State  tribunals.    Rid. 

11.  By  the  admission  of  Wisconsin  as  a  State,  the  Territorial  government  ceased 

to  exist,  and  all  the  authority  under  it,  including  the  laws  organising  its 
courts  of  justice  and  providing  for  a  revision  of  theur  judgments  in  this  court. 
Ibid. 

12.  The  act  of  Congress  passed  in  Februarv,  1848,  supplementary  to  that  of  Feb- 

niary,  1847,  applies  only  to  cases  wmch  were  pending  in  the  Territorial 
courts,  and  does  not  include  such  as  were  pending  in  this  court  at  the  time  of 
the  admission  of  Wisconsin  as  a  State.    Rid. 

13.  Even  if  Congress  had  directed  the  transfer,  to  the  District  Court  of  the  United 

States,  of  eases  impropriate  to  the  jurisdiction  of  State  courts,  this  court  could 
not  haye  carried  its  judgment  into  effect  by  a  mandate  to-the  District  Court. 
Rid. 

14.  Under  tlie  twenty-fifth  section  of  the  Judiciary  Act,  this  court  has  no  jurisdiction 

over  the  following  question,  vis.  ^  Whether  slaves  who  had  been  permitted  by 
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tlMir  maiter  toptia  oocsskmanj  ftom  Kentudnr  into  Ohio  acquired  thereby  % 
right  to  fir«edoni  after  their  return  to  Kentackj?  "  The  laws  of  KentadLj 
alone  oonld  decide  npon  the  domestio  and  aocial  condition  of  the  penons 
domiciled  wi^in  ite  territory,  except  ao  fiur  aa  the  powers  of  the  States  in 
this  respect  are  restrained  or  duties  and  obligations  imposed  npon  them  by 
the  Constitadon  of  the  United  States.    Strader  mai,  r,  Graham,  88. 

15.  liicnre  is  nothing  in  the  Constitution  of  the  United  States  that  can  in  any  de- 

gree control  the  law  of  Kentucky  upon  this  subject    Jbid. 

16.  Tm  Ordinance  of  1787  cannot  confer  jurisdiction  upon  this  court    It  was  it- 

sdf  superseded  by  the  adoption  of  the  Constitution  of  the  United  States, 
which  placed  all  ue  States  of  the  Union  upon  a  perfect  e<^uality,  which  they 
wooJd  not  be  if  the  Ordinance  continued  to  be  in  force  after  its  adoption.  7^ 

17.  Sudi  of  the  proTisions  of  the  Ordinance  as  are  yet  in  force  owed  their  yalidit^ 

to  acts  of  Congress  passed  under  the  present  Constitntion,  during  the  Tern- 
torial  government  or  the  Northwest  Territory,  and  since  to  the  vonstitnticnis 
and  laws  of  the  States  formed  in  it.    IbUL 

16.  The  serenteenth  section  of  the  act  of  1836  gives  the  right  of  appeal  to  this 
court,  when  the  sum  in  dispute  is  below  t&  value  of  two  thousand  dollars, 
''in  all  actions,  suits,  controversies  on  cases  arising  under  any  law  of  the  Unit- 
ed States,  granting  or  confirminff  to  inventors  tM  exclusive  right  to  their  in- 
vei^ons  or  discoveries."  provided  ihe  court  below  shall  deem  it  reasonable  to 
allow  the  anpeaL  JViUim  v.  Somfird^  99. 

19.  But  a  bill  med  on  the  equity  side  of  the  Circuit  Court  to  set  aside  an  assign- 
ment, upon  the  ground  that  the  assignee  had  not  complied  with  the  terms  of 
the  contract,  is  not  one  of  these  enumerated  <kses ;  and  the  value  in  dispute 
being  less  than  two  thousand  doUars,  this  court  has  no  jurisdiction  over  the 
case.    Ibid. 

50.  If  the  defendant  In  an  eiectment  suit  claims  a  right  to  the  possession  of  land 

derived  under  a  title  which  springs  from  a  reserradon  in  a  treaty  between  the 
United  States  and  an  Indian  trioe,  and  a  State  court  decide  against  the  va- 
lidity of  such*  title,  this  court  has  jurisdiction,  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  to  i»view  that  decision.    EmdenoH  v.  jTsnasssse,  311. 

51.  But  if  such  defendant  merely  sets  up  the  title  of  the  reservee  as  an  outstanding 

title,  and  thus  prevents  a  recovery  by  the  plaintiff,  without  showing  ip  himself 
a  connection  with  the  title  of  the  reservee,  and  then  aoState  court  decides 
a^nst  the  defendant  in  the  ejectmenti  ibis  court  has  no  jurisdiction  to  re- 
view that  decision.  Ibid, 
SS.  In  order  to  eive  jurisdiction  to  this  court,  the  party  must  claim  the  risht  for 
himself,  and  not  for  a  third  person,  in  whose  title  he  has  no  interest     ibid, 

LANDS,  PUBLIC. 

1.  On  the  30th  of  January,  1835,  Poindexter  purchased  from  Thomas  a  ri^ht  of 

entry  in  certain  lands  m  Louisiana,  with  anthoritv  to  locate  the  lands  m  the 
name  of  Thomas,  and  they  were  so  located.  Subseqnentl>  to  such  location, 
viz.  on  the  27th  of  November,  1840,  Thomas,  by  notarial  a  :t,  transferred  to 
Poindexter  all  the  right  which  Thomas  then  hod,  or  thereaftr  r  might  have,  to 
the  land  so  located,  and  authorized  Poindexter  to  obtain  a  i>atent  in  his.  own 
name.  The  patent,  however,  was  issued  to  Thomas,  and  no».  to  Poindexter. 
This  did  not  vest  in  Poindexter  a  legal  tide^  which  would  enable  him  to  re- 
cover in  a  petitory  action,  which  corresponds  with  an  action  of  ejectment. 
Poindexter  did  not  take  a  legal  title,  either  by  direct  conveyance  or  by 
estoppel.      Gilmer  v.  Poindexter^  S57. 

2.  On  tho  20th  of  November,  1835,  Poindexter,  by  a  conveyance  of  record,  con- 

veyed his  right  in  the  lands  in  question  to  Huston,  and  on  the  same  day,  by 
articles  of  copartnership  with  Huston,  not  of  record,  authorized  Huston  to 
apply  these  lands  for  the  mutual  benefit  of  Poindexter  and  Huston.    Ptid. 

3.  AjDurchoser  from  Huston  without  notice  is  not  affected  by  these  articles.    Ibid, 

4.  where  the  Commissioners  ^ho  acted  under  the  act  of  Congress  passed  on  the 

3d  of  March,  1807,  for  the  adjustment  of  land  titles  in  Missouri,  decided  in 
favor  of  a  daim,  and  issued  a  certificate  accordingly,  this  decision  settled  two 
points;  namely,  first,  that  the  claimant  was  the  proper. person  to  receive  the 
certificate,  and  second,  that  the  title  so  confirmed  was  better  than  any  other 
Spanish  title.    Landes  v.  Brant,  348. 

5.  But  between  the  presentation  nnd  confirmation  of  the  claim,  the  claimant  had  a 

property  which  was  subject  to  seizure  and  sale  under  execution  according  to 
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tho  then  laws  of  Missouri ;  and  the  fahseqnent  conflrmntion  bj  the  Oommit- 
sioners  will  not  destroy  the  title  held  tinder  the  sherifTs  deed.    Ihid, 

6.  Neitiier  will  a  patent  snbseqnentlj  taken  out  under  the  title  of  the  origiaat 

claimant  avoid  the  sheriffs  deed.    Aid 

7.  The  claim  was  founded  on  a  setrlement  for  ten  years  prior  to  the  SOth  of  De- 

cember, 1809 ;  and  in  such  cases  the  dedsion  or  the  Commissioners  was  final 
against  the  United  States,  and  entitled  the  party  to  a  patent,  which  gare  a 
perfect  legal  title,  and  went  back,  br  relation,  to  the  original  presentation  of 
the  petition.    It  conse<^Qently  enureo  to  the  benefit  of  the  alienee.    Rid. 

8.  A  patent  was  reqnired  m  cases  of  final  confirmations,  /!>tuui!eef  an  tttdemad 

rtghu  ;  before  its  issnance  the  title  was  still  eqnitable.    md. 

9.  The  ori^nal  claimant  being  dead,  a  patent  was  afterwards  issned  to  his  repre- 

sentatives. Bat  an  act  of  Congress,  passed  on  ths  SOth  of  May.  1836,  de- 
clared that,  in  snch  cases,  the  title  should  enure  to  the  benefit  of  the  assignee. 
Upon  this  ground,  also,  the  shenflTs  deed  conveyed  a  valid  title  in  preference 
to  an  heir  or  devisee.  The  patent,  when  issued,  conveyed,  by  virtue  of  thb 
law,  the  legal  title  to  the  person  who  held  the  equitable  title.    Ibid. 

10.  The  ciroumstance  that  the  sherifTf  deed  was  not  recorded  was  of  no  oonse- 

qlience  as  between  a  party  claiming  under  that  deed  and  the  devisees  of  the 
original  claimant ;  nor  was  it  of  any  consequence  as  between  the  party  claim- 
ing under  that  deed  and  an  assignee  of  those  devisees,  provided  such  assignee 
\m  notice  of  the  existence  of  the  deed  from  the  slienff.  And  an  open  and 
notorious  possession  under  that  deed  was  a  circumstance  from  which  the  jury 
might  presume  that  the  assi^ee  had  notice,  not  only  of  the  fact  of  possession, 
but  of  the  title  under  which  it  was  held.    Ibid. 

1 1 .  So,  also,  where  the  lands  of  the  deceased  debtor  (the  original  claiknant)  wen  after- 

wards sold  under  a  Judgment  against  his  executors  (conformably  to  the  laws 
of  Missouri),  and  afterwards  acquired  by  the  same  party  who  had  purchased 
under  the  first  sherifTs  sale,  a  refusal  of  the  court  bielow  to  instruct  die  jury 
that  this  sale  was  void,' was  correct    Ibid. 

12.  A  supplementary  article  to  a  treaty  between  the  United  States  and  the  Caddo 

Indians,  providing  that  certain  persons  '*  shall  have  their  right  to  the  said  four 
leagues  of  land  resenred  for  them  and^  their  heirs  and  assisas  for  ever.  The 
said  lands  to  be  taken  out  of  the  lands  ceded  to  the  United  States  by  the  said 
Caddo  nation  of  Indians,  as  expressed  in  the  treaty  to  which  these  articles  aro 
supplementary.  And  tbe  four  leagues  of  land  shall  be  laid  off,"  Ac  •, — gave  to 
the  reservees  a  fee  simple  to  all  the  rights  which  the  Caddoes  had  in  thoae 
lands,  as  fully  as  any  patent  from  ^e  government  could  make  one.  Nothing 
further  was  contemplated  by  the  treaty  )p  perfect  the  title.  United  Sutiet  v. 
BrookB,  442, 

13.  In  October,  l8l7vCoppinger,  the  Governor  of  Florida,  issued  a  grant  giviog 

the  grantee  permission  to  "  build  a  water  saw-mill  on  the  creek  of  the  River 
St  John*s  named  Trout  Oeek,  and  also  to  make  use  of  the  pine-trees  which 
are  comprehended  in  a  square  of  five  miles,  which  is  granted  to  him,**  Ac. 
ViUalcboB  v.  Uniied  SuUm,  541. 

14.  The  deputy  surveyor  surveyed  16,000  acres  of  land  in  three  different  tracts,  the 

nearest  of  which  to  Trout  Oeek  was  thirty  miles  off;  and  this  change  of  lo- 
cation never  received  the  sanction  of  the  Governor.    Ibid, 
15   The  decisions  of  this  court  have  uniformly  been,  that  the  survey  must  be  in 
reasonable  conformitv  to  the  grant,  whereas  the  one  in  question  is  not    Ibid. 

16.  The  surveyor-general  nad  no  authority  to  change  the  location  of  the  grant,  and 

BjAit  up  the  surveys,  as  there  was  no  authority  in  the  grant  to  go  elsewhere  in 
case  there  should*  be  a  deficiency  of  Vacant  land  at  the  place  indicated  by  the 
grant.    Ibid. 

1 7.  The  lands  on  Trout  Creek  were  poor,  and  those  irhich  were  surveyed  were  of 

the  best  quality.  The  surveys,  therefore,  have  neither  merit  in  fact  nor  the 
sanction  of  law  to  uphold  them-    Ibid. 

18.  Following  out  the  pnnciples  applied  to  the  construction  of  treaties  in  the  cases 

of  United  States  v.  Reynes,  a'^d  ri^vis  r.  The  Police  Jury  of  Co  cordia,  in  8 
Howard,  this  court  now  decides  that  a  grant  of  land  in  t>ouisiaria,  issued  ^y 
the  representative  of  the  kin^  of  France  in  1765,  was  void^  the  Province 
of  Louisiana  having  been  ceded  by  the  king  of  France  to  the  kiivg  of  Spain  in 
1762.     Ufiited  Statct  v.  lyAuterive,  609. 

19.  The  title  to  the  land  described  in  this  void  crant  was  vested,  therefore,  in  the 

king  of  Spain,  and  remained  in  him  until  the  treaty  of  St.  Ildefonso.    It  then 
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paiMd  to  Fnadb,  and  by  tbe  tiettT  of  Ftoia  beeama  Twted  Id  lihe  United 

SO.  Nona  of  the  acls  of  Congnss  hAT«  confirmed  this  mnt    AidL 

21.  The  act  of  1805  (S  Stat  al  Lam,  8S4)  required  ttiree  things  in  order  to  cfi^ 

a  oonfijrmation.  1st.  That  the  parties  should  be  rssidents.  2d.  Tliat  the 
Indian  titles  shonld  haTe  been  esttingnished.  Sdf  ,That  the  land  shonld  hat« 
been  aetoall/  inhabited  and  cnltivatid  by  the  grantees,  or  for  their  nee.  In 
the  present  case  these  conditions  were  not  compued  with.    Ibid, 

22.  The  act  of  May  26,  1824,  in  part  reCnacted  bj  the  act  of  Jnne  17, 1844  15 

Stat  at  Large,  676),  did  not  create  any  new  rights,  or  enlaree  those  previ- 
oosW  existing ;  bnt  only  idlowed  daims  to  be  presented  to  m  court  which 
wonld  otherwise  bare  been  barred.    Ibid. 

28.  By  the  treaty  of  1795,  between  the  United  States  and  Spain,  Spain  admitted 
ttutt  she  had  no  title  to  land  north  of  the  thirty-first  degree  of  north  latitndct 
an^  her  prerions  grants  of  land  so  situated  were  of  course  Toid.  The  conn- 
try,  thus  belonsing  to  Georgia,  was  ceded  to  the  United  States  in  1802,  with 
a  resenration  that  all  persons  who  were  actual  settlers  on  the  27th  of  October, 
1795,  should  have  thur  grants  confirmed.  (See  also'S  Howard,  750.)  Bdh 
maon  t.  Mrnor^  627. 

>4.  On  the  8d  of  March,  180S,  Congress  passed  an  act  (2  Stat  at  Large,  229)  es- 
tablishing a  board  of  commissioners  to  examine  these  grants,  whose  certificate 
in  £i>vor  of  the  claimant  should  amount  to  a  relinquiumient,  for  ever,  on  the 
part  of  the  United  Sutes.    Ibid. 

25.  Without  such  confirmation  by  the  United  States,  a  grant  of  land  situated  on  the 

nordi  side  of  the  thirty-first  degree  of  latitude,  issued  b^  the  Oovemor-Gen- 
eral  of  Louisiana  in  1794,  would  hare  been  Toid.  Bnt  it  was  confirmed  by 
the  board  of  commissioners,  and  is  therefore  ralid.    Bnd. 

26.  The  original  grantee  indorsed  upon  the  grant  that  he  had  conyeyed  it  to  a  wom- 

an, irbiom  he  afterwards  married,  and  referred  to  another  instrument  of  con- 
Teyance ;  and  in  all  subsequent  transfers  there  wsii  a  reference  to  that  same 
instrument,  reciting  its  date,  and  that  it  accompanied  the  deeds  executed.* 
The  confirmation  of  the  commissioners  followed  and  adopted  this  chain  of 
title.   Ibid. 

27.*That  instrument  of  converance  being  lost,  it  may  be  presumed,  under  the  cir- 
cumstances, that  the  orismal  grantee  intended  to  convey  to  his  wife  a  greater 
estate  than  the  law  woum  have  endowed  her  with  upon  the  marriage.    Ibid. 

28.  £ven  supposing  that  the  confirmation  of  the  commissioners  was  not  conclusive, 
yet  the  tacts  of  the  case  show  a  superior  equity  in  the  title  of  the  wife  over 
that  of  the  child  of  the  origiT;al  grantee ;  viz.  the  motive  which  led  to  the  con- 
yeyanoe ;  the  fact  that  tho  widow  sold  the  property  for  its  foil  value,  saw  the 

£  remises  occupied  by  persons  claiming  them  in  (be  for  thirty  years,  and  never 
iformed'fier  son  that  he  had  a  right  to  the  property  after  her  decease.    Ddd^ 

LIMITATION  OF  ACTIONS. 
The  absence  of  the  complainant  from  the  State,  and  die  late  discovery  of  the  fraud, 
account  for  the  delay  and  apparent  laches  in  prosecutiog  the  clami.    HaUeU  et 
al.  v.  ColUfu,  174. 

MAEBIAOS . 

1.  In  order  to  constitute  a' valid  marriage  in  the  Spanish  colonies,  all  that  was 

necessary  was  that  there  shonld  be  consent  joined  with  the  will  to  marry. 
BaUett  et  al.  v.  Cbtfiat,  174. 

2.  The  Council  of  Trent,  in  1563,  required  that  marriage  should  be  celebrated  be- 
-  fore  the  parish  or  other  priest,  or  by.li'cense  of  the  ordinary  and  before  two  or 

three  witnesses.  This  decree  was  adopted  by  the  king  of  Spain  in  bis  Enro- 
pf  an  dominions,  but  not  extended  to  the  colonies,  in  which  tht  rule  above  men- 
tioned, established  by  the  Partidas,  was  permitted  to  remain  unchanged.  Ibid. 

8.  An  ecclesiastical  decree,  proprio  vigore,  could  not  aflfect  the  ttatus  or  civil  rela 
tions  of  persons.    This  could  x/iily  be  effected  by  the  supreme  civil  power.  Ibid. 
MISSOURI. 

The  report  of  the  commissioners  appointed  by  thu  court  in  7  Howard.  660,  to  run 
and  mark  the  line  dividinc  the  States  of  Missouri  and  Iowa,  adopted  and  con- 
•firmed,  and  the  boundary  line  finally  establi&ned.   Mi$aouri  v.  /oioo,  1. 

MORTGAGES. 
1.  Wliere  the  Circnit  Court  instructed  the  jury, "  that,  if  any  one  of  the  mortgages 
given  in  evidence  conveyed  more  property  than  would  be  sufficient  to  secure 
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the  debt  provided  for  in  the  mortgtge,  it  wm  a  dreamitftr : .  .iom  whidi  the  ju- 
ry might  presume  fraad,'*  this  instraction  wee  enoneoas.  Downt  y.  JGuam^  lOS. 
S.  Aoj  creditor  ma^  pay  the  mortgage  debt  and  proceed  against  die  property :  or 
he  may  subject  it  to  the  payment  of  his  debt  by  other  mMes  of  proceeding.  ttiiL 

PATENTS. 

1.  The  seventeenth  section  of  the  act  of  1836  gives  the  right  of  appeal  to  this  conrt, 
when  t]ie  sum  in  dispute  is  below  the  value  of  two  thousand  dollars, "  in  all  ac* 
tions,  suits,  controversies  on  cases  arising  under  any  law  of  the  United  States, 
eranting  or  confirming  to  inventors  the  exclusive  ri^ht  to  their  inventions  or 
discoveries,'*  provided  the  court  below  shall  deem  it  reasonable  to  allow  the 
i^peal.     TriZfon  v.  San/ord,  99. 

S.  But  a  bill  filed  on  the  eonity  side  of  the  Circuit  Court  to  set  aside  an  assign- 
ment, upon  the  ground  that  the  assignee  had  not  complied  with  the  terras  of 
the  contract,  is. not  one  of  those  enumerated  cases ;  and  the  value  in  dispute 
being  less  than  two  thousand  dollars,  this  court  has  no  jurisdiction  over  the 
case.   Ibid. 

8.  Stimpson's  patent  *'  for  an  improvement  for  the  purpose  of  carrying  railroads 
through  the  streets  of  towns,  or  in  other  situations  where  it  may  be  desirable 
that  the  wheels  of  ordinaiy  carriages  should  not  be  subjected  to  injury  or  ob- 
struction,** decided  to  be  a  combination  or  application  of  means  already  known 
and  in  use.  and  not  to  be  original  as  to  the  invention  or  discovery  of  those 
means.    Samp$on  v.  BdUiman  and  Siuauebanna  Raibvad  Cb.,  329. 

4.  That  the  mode  given  by  him  for  the  application  of  those  means,  and  the  oljedt 

proposed  thereoy,  differ  materially  from  the  i^pahttus  used  by  the  Baltimore 
and  Susquehanna  Railroad  Company  for  turning  the  comers  of  streets. 
The  latter,  therefore,  no  infringement  of  Stimpson's  patent    Jbid, 

5.  An  assignment  of  a  patent  right,  made  and  recorded  in  the  Patent-Office  before 

the  patent  issued,  which  purported  to  convey  to  the  assignee  all  the  inchoate 
right  which  the  assignor  then  possessed,  as  well  as  the  legal  title  which  he 
was  about  to  obtain,  waa  sufficient  to  transfer  the  right  to  the  asugnee,  al- 
though a  patent  afterwards  was  issued  to  the  assienor.    Ga^er  v.  TTi/dier,  477. 

6.  When  an  assi|;nment,is  made,  under  the  fourteenOi  section  .of  the  act  of  1838, 

of  the  exclusive  right  within  a  specified  part  of  the  country,  the  assignee  may 
sue  in  his  own  name,  provided  the  assignment  be  of  the  entire  and  unqualified 
monopoly.-  But  any  assignment  short  of  this  is  a  mere  license,  and  will  not 
carry  with  it  a  right  to  the  assignee  to  sue  in  his  own  name.    Ibid. 

7.  Thernbre,  an  agreement 'thai  the  assignee  might  make  and  vend  the  article 

within  certain  specified  limits,  upon  pa^ns  to  the  assignor  a  cent  per  pound, 
reserving,  however,  to  the  assignor  the  right  to  establish  a  manufactory  of  the 
article  upon  paying  to  the  assignee  a  cent  per  pound,  was  only  a  license ;  and 
a  suit  for  an  infringement  of  ue  patent  right  must  be  conducted  in  the  name 
of  the  assignor.    RUL 

8.  Where  a  person  had  made  and  used  an  article  similar  to  the  one  which  was  after- 

wards patented,  but  had  not  made  his  discovery  public,  using  it  simply  for  his 
own  private  purpose,  and  without  having  tested  it  to  as  to  discover  iu  nseftd- 
ness,  and  it  had  then  been  finally  forgotten  or  abandoned,  such  prior  invention 
and  use  did  not  preclude  a  subsequent  inventor  from  taking  out  a  patent.  Ibid. 

PLEAS  AKD  PLEADING. 

1.  The  act  of  Congress  passed  in  May,  1828  (4  Stat,  at  Lam,  278),  directs  that 

the  forms  and  modes  of  proceeding  in  the  courts  of  the  United  States,  in  suits 
at  common  law  in  the  States  admitted  into  the  Union  since  1789,  shall  be  the 
same  with  those  of  the  highest  court  of  original  jurisdiction  in  the  State. 
Sears  v.  Eastburn^  187. 

2.  Therefore,  M-hcrc  the  State  of  Alabama  passed  an  act  to  abolish  fictitious  pro- 

ceedings In  ejectments,  and  to  substitute  in  their  place  the  action  of  trespass 
for  the  purpose  of  trying  the  title  to  lands  and  recovering  their  possession,  the 
Circuit  Court  of  the  United  States  should  have  conformed,  in  its  mode  of  pro- 
ceeding, to  the  law  of  the  State.    Ibid. 

3.  And  the  judgment  of  the  Circuit  Court,  dismissing  an  action  of  trespass  so 

bron^lit,  upon  the  ground  thot  the  law  of  the  State  was  not  in  force  in  the  Cir- 
cuit Court,  was  erroneous.    Ibid. 

4.  Where  the  dcclnrution  contained  two  counts ;  viz.  the  first  upon  a  special  con- 

tract thnt  tlie  plaintiffs  had  placed  a  machine  for  saving  fuel  on  board  of  the 
steamboat  of  tiie  defendants,  and  were  entitled  to  a  c<^rtain  portion  of  the  sav- 
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ings;  the  second  upon  a  quantum  mendt;  it  was  admissible  to  gire  in  eridenoe 
by  the  plaintiffs  the  experiments  of  practical  engineers  to  show  the  valae  of 
the  machine.  Evidence  had  previooslj  been  given,  tending  to  prove  the  val? 
ne  in  the  mode  po'nted  oat  in  the  contract^  and  the  evidence  in  qnestion 
tended  not  to  contradict  bnt  to  corroborate  it.  It  was  therefore  admissible 
under  the  first  connt)  and  dearly  so  under  the  second.  Stmm  Packet  Co.  t. 
Sickki,  419. 

5.  On  the  part  of  the  defendants,  the  evidence  of  the  president  of  the  steamboat 

oompanv  was  then  given,  denving  the  special  contract  aUesed  by  the  plain- 
tiffs, and  affirming  a  totally  different  one,  namely,  that,  if  the  owners  of  the 
boat  could  not  agree  with  the  plaintiffs  to  purchase  it,  tiie  latter  were  Xo  take 
it  away.  The  court  should  have  instructed  the  iury,  that,  if  they  believed  this 
evidence,  they  should  find  for  the  defendants,    ibia, 

6.  The  court  below  instructed  tlM  jury,  that,  if  the  president  of  the  company,  act- 

ing as  its  general  aeent,  made  the  specisl  contract  with  the  plaintiffs,  the  com- . 
pany  were  bound  by  it,  whether  he  communicated  it  to  the  company  or  not. 
This  instruction  was  right.  But  the  court  erred  in  saying  that  tbe  plaintifb 
had  a  right  to  recover  on  Aeir  special  count,  if  Ae  machine  was  useml  to  the 
defendants,  without  regarding  the  stipulations  of  that  contract  as  laid  and 
proved,  and  the  determination  of  the  plaintifili  to  adhere  to  it.  Because,  by 
the  contract,  the  defendants  are  to  use  uie  machine  during  the  continuance  of 
the  patent  right ;  and  as  no  time  is  pointed  out  for  a  settlement,  a  rieht  of 
action  did  not  aocme  until  the  whole  service  had  been  performed.    IbM. 

7.  Whether,  if  there  had  been  a  count  in  the  declaration  for  the  cost  of  the  map 

diine,  and  the  jury  had  believed  that  the  defendants  had  agreed  to  pay  it 
as  soon  hs  it  was  earned,  the  ptidntiffs  might  not  recover  to  that  amount,  or 
whether  such  a  construction  could  be  put  on  the  contract  as  proved,  are  ques- 
tions not  before  the  court  on  this  record,  and  upon  which  no  opinion  is.  ex- 
pressed.   Und* 

FRACTICE. 

1.  Where  it  appears  that  the  whole  case  has  been  certified  jm>  firma^  in  ordeito 
take  the  opinion  of  this  court,  without  any  actual  division  of  opinion  in  the 
Circuit  Court,  the  practice  is  irre^Iar,  and  the  case  must  be  remanded  to 
Ae  Circuit  Court  to  be  proceeded  m  according  to  law.     WAeUr  v.  Cooper^  54. 

S.  The  decision  of  this  court  in 'the  case  of  Nesmith  and  others  v.  Sheldon  (6 
Howard,  41)  affirmed:    Ibid, 

9.  In  order  to  sustain  a  motion  to  docket  and  dismiss  a  case  under  the  forty-third 
rule  of  this  court,  it  is  necessary  to  show,  by  the  certificate  of  the  clerk  of  the 
court  below,  that  the  judgm^ent  or  decree  of  'Qiat  court  was  rendered  thirty 
days  before  the  commencement  of  the  term  of  this  court.  Bhoda  v.  Steamthp 
Galveston^  144. 

4.  Hence,  where  the  certificate  of  the  derk  stated  that  a  final  judgment  was  pro- 

nounced at  April  term,  1850,  it  was  not  suffldent,  because  non  eonttat  that  the 
April  term  might  not  have  been  prolonged  until  December,  1850.    Ibid. 

5.  The  act  of  Congress  passed  in  Maj,  1828       Stat,  at  Large,  278)*  directs  that 

the  forms  and  modes  of  proceeding  in  the  courts  of  the  United  Sutes,  in 
suits  at  common  law  in  tne  States  admitted  into  the  Union  since  1789,  shall 
be  the  same  with  those  of  the  highest  coort  of  original  jurisdiction  in  the 
State.    Sears  v.  Eatttbum,  187. 

6.  Therefore,  where  the  State  of  Alabama  passed  an  act  to  abolish  fictitious  pro- 

ceedings in  ejectments,  and  to  substitute  in  their  place  the  action  of  trespass 
for  the  parpose  of  trying  tbe  title  to  lands  and  recovering  their  posfiession,  the 
Circuit  Coart  of  the  United  States  should  have  conformed,  in  its  mode  of 
proceeuing,  to  the  law  of  the  State.    Ibid. 

7.  And  the  judgment  of  the  Circuit  Court,  dismissing  an  action  of  trespass  so 

brought,  upon  the  ground  that  the  law  of  the  State  was  not  in  force  in  the 
Circuit  Court,  was  erroneous.    Rid. 

8..  The  practice  of  bringing  cases  up  to  thia  court  upon  an  agreed  state  of  facta 
has  been  sanctioned,  and  is  now  pronounced  to  oe  correct.  Stimjmn  v.  Bo/- 
timoTt  and  Sustpiehanna  ^iaUroad  Cb.,  S29. 

9.  After  a  case  has  been  decided,  and  judgment  pronounced  by  this  court,  it  is  too 
late  to  move  to  open  the  judgment  for  the  parpose  of  amending  the  bill  of  ex- 
ceptions, npon  the  p^round  that  material  evidence  which  might  nave  inflaenced 
the  judgment  of  this  court  was  omitted  in  the  bill.   .  Gayler  v.  Wilder^  509. 
10.  If  there  was  any  error  or  mistake  in  framing  the  exception,  it  might  have  been 
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corrected  bj  m  catiorari^  if  the  iqmficatkm  had  heen  raad^ln  doe  time  Md 
upon  snffioeot  cmuse-  Bnt  efter  the  peitiee  hare  aigued  the  cue  upon  die 
exception,  and  judgment  has  been  pronounced,  it  is  too  late  to  reopen  it.  Ibid. 
11.  Where  a  case  had  been  brought  np  to  this  court  from  the  Supreme  Court  of 
the  Territory  of  Wisconsin,  and  was  pending  in  this  court  .^^t  the  time  whem 
Wisconsin  was  admitted  as  a  State,  tne  jurisdiction  orer  it  ceased  jrhen  sndi 
admission  took' place.  And  when  the  writ  of  error  was  ordered  to  be  abated* 
the  clerk  was  directed  not  to  issue  any  mandate  or  other  process,  but  only  a 
certified  copy  of  the  judgment.  MeNyk^f,  Batty,  646w  FratUm  v.  Bratkm^UI^ 
li.  A  motion  bemg  made  to  dismiss  a  cause  for  irregularity  in  the  biH  of  excep- 
tions, it  was  ordered  'that  the  whole  case  be  ari^ied  upon  the  bill  of  excep- 
tions.   Hoyt  T.  UniUd  Stata,  646. 

TREATIES. 
1.  The  second  article  of  the  treaty  between  the  United  States  and  Portugal,  mads 
on  the  26th  of  August,  1840  (8  Stat  at  Large,  560),  prorides  as  follows,  vii. : — 
**  Vessels  of  the  United  States  of  America  arriiing,  either  laden  or  in  ballast, 
in  the  portt  of  the  kingdom  of  Portugal,  and,  reciprocalljr.  Portuguese  Tessels 
arriring,  either  laden  or  in  ballast,  in  the  ports  of  the  United  States  of  Amer- 
ica, shiul  bf  treated  on  their  entrance,  dunng  their  May,  and  at  their  depart- 
nre,  npon  the  same  footing  as  national  ressels  comins  from  the  same  plaooi 
with  respect  to  the  daties  of  tonnace,  lighthouse  duties,  pAotace,  port  char- 
g|cs,  as  well  as  to  the  fees  and  perauisites  of  public  officers,  and  ail  other  du- 
ties and  charges,  of  whatever  aina  or  denomination,  levied  npon  vessels  of 
commerce,  in  the  name  or  to  the  profit  of  the  government,  the  local  authori- 
ties, or  any  public  or  private  establishment  whatever."  OUffidd  v.  MaarrioUy  146. 

5.  This  article  is  conflnea  exclusively  to  vessels.    It  does  not  include  cargoes,  or 

make  tny  provision  for  an  indirect  trade,  —  that  is,  it  does  not  provide  for  the 
introduction  of  articles  which  are  the  growth,  produce,  or  manufacture  of 
some  third  country,  into  the  ports  of  Portugal  in  American  vessels  upon  the 
same  terms  upon  which  thev  are  introduce  in  Portugoese  vessels,  or  the 
introduction  or  such  articles  mto  the  ports  of  the  United  States  in  Portuguese 
vessels  upon  the  same  terms  npon  which  they  are  introduced  in  American 
vessels.  These  classes  of  cases  are  lefr  open  to  the  legislation  of  each  coun- 
try.   Itnd. 

a.  The  Tariff  Act  of  Congress,  passed  on  the  30th  of  Jul},  1846,  has  the  follow- 
ing section :  —  '*  Schedule  I.  (Exempt  from  duty.)  Coffee  and  tea,  when 
imported  direct  from  the  place  of  their  growth  or  production,  in  American 
vessels,  or  in  forci^  vessels  entitled  by  reciprocal  treaties  to  be  exempt  from 
discriminating  duties,  tonnage,  and  other  charges.**    Ibid, 

4.  The  treaty  with  Portugal  is  not  one  of  those  referred  to  in  this  paragraph.  Ibid. 

6.  Conseauently,  a  cargo  of  coffee,  imported  from  Rio  Janeiro  in  a  Portuguese 

vessel,  was  subject  to  a  duty  of  twenty  per  cent,  being  the  duty  upon  non- 
enumerated  articles.    Ibid. 

6.  An  historical  account  given  of  the  course  pursued  by  the  government  of  the 

United  States,  showing  that,  since  the  year  1785,  it  has  been  constantlv  en- 
deavoring to  persuade  other  nations  to  enter  into  treaties  for  the  mutual  and 
reciprocal  abolition  of  discriminating  duties  upon  commerce  in  the  direct  and 
indirect  trade.    Ibid, 

7.  A  supplementary  article  to  a  treaty  between  the  United  States  and  the  Caddo 

Inoians,  providing  that  certain  persons  shall  have  their  right  to  the  said 
four  leagues  of  land  reserved  for  them  and  Uieir  heirs  and  assigns  for  ever. 
The  said  lands  to  be  taken  out  of  the  Tands  ceded  to  the  United  States  by  the 
said  Caddo  nation  of  Indians,  as  expressed  in  the  treaty  to  which  these  arti- 
cles are  supplementary.  And  the  four  leagues  of  land  shall  be  laid  off,"  &C.,--- 
Save  to  the  reservees  a  fee  simple  to  all  tne  rights  which  the  Caddoes  had  in 
tiose  lands,  as  fully  as  any  patent  from  the  government  could  make  one. 
Nothing  further  was  contemplated  by  the  treaty  to  perfect  the  title.  .United 
Stntei  V.  Brw^,  442. 

VESSELS. 

See  CoxNKBCiAL  Law. 

WAGES. 

See  CoiauiBOiAL  Law. 
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